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JUDGES 


OP  THE  CIRCUIT  COURTS  OF  THE  UNITED  STATES 


WITHIN  THE  SECOND  CIRCUIT, 


DURING    TBI     TIICK     OV    THI8I     IIIP0IIT8. 


SAMUEL  NELSON,  Associate  Justice  of  the  Supreme 
CouBT  OF  the  United  States. 


DISTRICT  JUDGEa 

SAMUEL  R.  BETTS,  New  York,  Southern  District. 
NATHAN  K.  HALL,  New  York,  Northern  District. 
SAMUEL  PRENTISS,  Vermont. 
CHARLES  A.  INGERSOLL,  Connecticut.* 


*  The  Honorable  Charlb  A.  Inokssoll  wu  appointed  District  Judge  for 
the  District  of  ConnecUcut,  April  8th,  1868,  in  plaoe.of  the  Honorable  Andrkw 
T.  JtTMON,  deceased. 


"IG^^*^ 


Thb  following  order  shows  under  what  authority  the  Honorable  Nathah  K. 
Hall,  District  Judge  for  the  Northern  District  of  New  York,  and  the  Honorable 
Charles  A.  Inobbsoll,  District  Judge  for  the  District  of  ConnecUcut,  sat  in  the 
Circuit  Court  for  the  Southern  District  of  New  Toric : 

''It  having  been  certified  to  me  by  the  Clerks  of  the  Circuit  and  District 
Courts  of  the  United  States  for  the  Southern  District  of  New  York,  under  the 
seals  of  the  said  Courts,  that  the  public  interests,  from  the  accumulation  of  judi- 
cial business  in  said  Courts,  require  the  services  of  additional  Judges  from  other 
Districts,  and  the  facts  having  been  established  to  my  satisfaction,  I  do  hereby 
designate  and  appoint  the  Honorable  Nathan  K.  Hall,  District  Judge  of  the 
Northern .  District  of  New  York,  and  the  Honorable  Charlbs  A.  Ingersoll, 
District  Judge  of  Connecticut,  or  either  of  them,  to  hold  said  Circuit  and  Dis- 
trict Courts  for  the  Southern  District  of  New  York,  from  the  sixth  day  of  Novem- 
ber instant,  and  to  exerdse  all  the  powers  conferred  on  them  under  and  by  virtue 
of  the  Act  of  Congress,  passed  July  29th,  1850,  (9  U.  8.  Stat,  at  Large,  442,) 
and  the  Act  amending  the  same,  passed  April  2d,  1852,  (10  W,  8,  Stat,  at  Large^ 
5,)  until  this  order  shall  be  revoked. 

'*  In  witness  whereof  I  have  Jiereunto  set  my  hand  and  seal,  at  the 
City  of  New  York,  in  the  Southern  District  of  New  York,  this 
third  day  of  November,  in  the  year  of  Our  Lord  one  thousand 
eight  hundred  Hhd  fifty-four. 

"  S.  NELSON,  [  L.  8.  ] 

**  Circuit  Judge  of  the  Second  Circuit  of  the  United  Staiee.'' 
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CIRCUIT  COURTS  OF  THE  UNITED  STATES 


WITHIN  THE  SECOND  CIRCUIT. 


Ec  parts  Thomas  Kaine. 

The  proceeding!  on  a  writ  of  hcbeat  earput  in  the  Federal  Courts  are  not  gov- 
emed  by  the  laws  of  the  States  on  the  subject,  but  by  the  common  law  of 
England,  as  it  stood  at  the  adoption  of  the  Constitution,  subject  to  such  alter- 
adons  as  Congress  may  see  fit  to  prescribe. 

Under  that  system,  a  dedrion  under  one  writ,  refusing  the  discharge  of  a  pris- 
oner, is  no  bar  to  the  Issung  of  any  number  of  other  successiTC  writs  by  any 
Court  or  magistrate  ha^ng  jurisdiction. 

Where  the  prisoner  was  arrested  under  an  extradition  treaty  between  the  United 
States  and  Great  Britain,  and  committed  by  a  ma^^strate  after  examination,  and 
then  a  habeeu  wrpu$  was  sued  out  by  him  before  a  Circuit  Court  of  the  United 
States,  which,  after  a  bearing,  dismissed  the  writ  and  remanded  the  prisoner  to 
be  held  under  the  commitment  of  the  magistrate :  EeH  that  the  decision  of 
audi  Court  was  no  bar  to  an  inquiry  by  a  Justice  of  the  Supreme  Court  of  the 
United  States,  upon  a  haUas  corpu$  issued  by  him,  into  the  legality  of  the 
detention  of  the  prisoner  under  add  commitment. 

Tlie  Tiews  expressed  by  ICr.  Justice  Kelson  in  his  opinion  In  r«  Koine  (14  JSbtr., 
108, 129X  as  to  the  construction  of  the  Treaty  between  the  United  States  and 
Great  Britdn,  of  August  9th,  1842  (8  U.  8.  Stat,  at  Large,  572, 676)  and  of  tiie 
Act  of  Congress  of  Haich  8d,  1848,  passed  in  pursuance  thereof  (5  /dL,  628), 
and  aa  to  the  jurisdiction  of  the  committing  ma^strate,  and  as  to  the  compe- 
tency of  the  eridence  on  which  the  prisoner  was  committed,  applied  to  this 
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Ms  parte  Eaine. 


ease,  and  the  priaoner  discharged  on  habeaa  corpue^  after  a  warrant  had  been 
issued  by  the  Department  of  State  for  his  surrender  to  the  British  Consul,  to 
be  carried  back  to  Great  Britain. 

Considerations  stated,  why,  under  said  Treaty,  a  demand  must  first  be  made 
directly  upon  the  Government  of  the  United  States  by  the  British  Government 
for  the  surrender  of  a  fugttive,  and  the  authority  of  the  former  Government  be 
obtiuned,  before  a  warrant  can  be  issued  by  a  magistrate  for  the  arrest  of  the 
fugitive. 

The  proof  before  a  magistrate,  under  a  Treaty  of  extradition,  should,  to  warrant 
a  commitment  by  him,  be  so  fhll  and  satisfactory  as  to  the  commission  of  the 
offence  charged,  as,  in  his  judgment,  to  authorize  a  conviction  by  him  if  he 
were  sitting  on  the  trial  of  the  case. 

(Before  Nslson,  J.,  Southern  District  of  New  Tork,  April  26th,  1868.) 

This  was  a  haheas  corpus  before  Mr.  Justice  Kelson,  at 
Chambers.  The  facts  are  snfficientlj  set  forth  in  his  opinion. 
For  the  report  of  the  case  in  the  Supreme  Court,  see  In  re 
Kaine  (14  How.,  103). 

James  T.  Brady ^  Bicha/rd  Busteed^  and  Bobert  Emmet^ 
for  the  prisoner. 

Ambrose  Z.  Jordan  for  the  British  Government. 

Nelson,  J.  The  prisoner  was  originally  apprehended  on 
the  15th  of  June,  1852,  under  a  warrant  issued  by  Commis- 
sioner Bridgham,  under  the  Treaty  between  the  United  States 
and  Great  Britain,  of  the  9th  of  August,  1842,  (8  U.  8.  Stat, 
at  Large^  572),  on  the  application  of  Mr.  Barclay,  the  British 
Consul  at  the  port  of  New  York,  upon  a  charge  of  assault 
upon  James  Balfe,  in  Ireland,  with  intent  to  murder.  Upon 
hearing  the  allegations  and  proofs,  the  Commissioner,  on  the 
29th  of  June  following,  found  him  guilty  of  the  charge,  and 
directed  that  he  be  detained  in  custody,  in  pursuance  of  the 
provisions  of  the  Treaty,  to  abide  the  order  of  the  President 
of  the  United  States.  On  the  1st  of  July,  a  writ  of  habeas 
corpus  was  sued  out  by  the  prisoner,  returnable  before  the 
United  States  Circuit  Court  for  the  Southern  District  of  New 
York,  the  Honorable  Samuel  R.  Betts,  District  Judge,  presid- 
ing, founded  upon  an  alleged  illegal  detention  under  the  war- 
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rant  of  the  OommiBBioner.  Upon  a  return  to  the  writ  by  the 
Marshal,  and  a  review  of  the  proceedings  that  had  taken 
place  before  the  Commissioner,  the  Court,  after  consideration, 
held  them  to  be  legal  and  valid,  and,  on  the  9th  of  the  same 
month,  dismissed  the  writ  and  remanded  the  prisoner  to  the 
custody  of  the  Marshal,  under  the  previous  order  of  commit- 
ment by  the  Commissioner.  On  the  17th  of  July  following, 
the  proceedings  having  been  forwarded  to  the  proper  Depart- 
ment at  Washington,  the  acting  Secretary  of  State  issued  his 
warrant,  directing  that  the  prisoner  be  surrendered  and  deliv- 
ered up  to  Mr.  Barclay,  her  Britannic  Majesty's  Consul.  At 
this  stage  of  the  proceedings,  an  application  was  made  before 
me,  at  Chambers,  for  a  writ  of  habeas  corpicSj  to  bring  up  the 
prisoner,  upon  an  alleged  illegal  detention  and  imprisonment, 
which  I  refused  until  the  whole  of  the  proceedings  that  had 
taken  place  before  the  Commissioner  and  the  Circuit  Court 
should  be  laid  before  me.  These  were  subsequently  furnished, 
and,  upon  a  full  and  careful  examination,  I  became  satisfied 
that  the  Commissioner  possessed  no  jurisdiction  over  the  case, 
and  that  the  proceedings  were,  in  otlier  respects,  irregular  and 
not  warranted  by  law.  But,  instead  of  discharging  the  prison- 
er, diflFering  in  opinion,  as  I  did,  from  my  brother  in  the  Cir- 
cuit Court,  and  deeming  some  of  the  questions  involved  of 
sufficient  magnitude  and  public  interest  to  justify  the  submis- 
sion of  them  to  the  highest  judicial  tribunal  in  the  Govern- 
ment, I  adjourned  the  case  to  the  next  term  of  the  Supreme 
Court  of  the  United  States,  in  conformity  with  the  established 
practice  in  the  King's  Bench  of  England  in  similar  cases. 
That  Court,  after  argument  and  due  consideration,  and  for 
reasons  which  were  satisfactory  to  me,  distinguished  the  ad- 
journment of  the  case  from  Chambers  to  the  term,  from  a  sim- 
ilar proceeding  in  the  King's  Bench,  on  account  of  the  limited 
jurisdiction  of  the  Supreme  Court  in  respect  to  original  pro- 
ceedings, their  powers  being  mainly  appellate,  and  conse- 
quently dismissed  the  adjourned  case  for  want  of  jurisdiction. 
The  case  was,  however,  presented  to  that  Court  in  another 
form.    An  application  was  made  to  it  directly  by  the  prisoner 
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for  a  writ  of  habeas  corpus^  the  application  being  accompa- 
nied by  the  proceedings  that  had  taken  place  before  the  Com- 
missioner and  the  Circnit  Court.  But  the  questions  involved 
failed  to  meet  a  judicial  determination,  in  consequence  of  a 
serions  diversity  of  opinion  among  the  members  of  the  Conrt, 
a  majority  of  my  brethren  not  concurring  in  the  interpretation 
to  be  given  to  the  Treaty  and  the  Act  of  Congress  passed  in 
pursuance  thereof,  nor  in  respect  to  the  jurisdiction  of  the 
Commissioner  under  whose  order  the  prisoner  had  been  com- 
mitted for  the  purpose  of  his  surrender  to  the  British  authori- 
ties. The  application  was  consequently  denied,  and  an  order 
entered  dismissing  the  petition.  The  case  before  me,  there- 
fore, together  with  the  questions  involved  on  the  return  of  the 
Marehal  to  the  writ  of  habeas  corpus^  which  were  adjourned 
to  the  Supreme  Court,  having  been  dismissed  for  want  of  juris- 
diction, or  rather  not  having  been  entertained  for  want  of  it, 
necessarily  remained  for  a  final  hearing  at  Chambers,  as  the 
prisoner  was  in  custody  under  the  authority  of  that  writ,  and 
must  continue  in  such  custody  until  discharged,  or  .else  be 
remanded  for  the  purpose  of  being  dealt  with  as  directed  by 
the  former  commitment.  The  hearing  at  Chambers  upon  the 
return  was  adjourned,  accordingly,  to  the  first  Monday  of  this 
month,  and  the  counsel  on  both  sides,  being  advised  thereof, 
have  appeared  and  submitted  their  arguments  upon  the  sev- 
eral questions  arising  in  the  case. 

The  learned  counsel  appearing  on  behalf  of  the  British 
authorities  has  objected  that  the  decision  of  Judge  Betts,  sit- 
ting in  the  Circuit  Court,  upon  the  return  to  the  writ  of 
habeas  corpvs  before  that  Court,  it  being  a  Court  of  compe- 
tent jurisdiction  to  hear  and  determine  the  question  whether 
the  commitment  under  the  Commissioner's  order  or  warrant 
was  legal  or  not,  is  conclusive,  and  a  bar  to  any  subsequent 
inquiry  into  the  same  matters  by  virtue  of  this  writ.  I  do 
not  so  understand  the  law.  The  learned  counsel  has  referred 
to  Meroein  v.  The  People,  (25  Wend.,  64),  as  an  authority. 
The  question  in  that  case  arose  under  the  statute  of  the  State 
of  New  York  regulating  the  proceedings  upon  the  writ  of 
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habeas  corpus  f  and,  if  the  decision  there  is  as  supposed,  it 
would  not  be  an  authority  to  govern  this  case.    The  question 
there,  however,  which  arose  upon  the  proceedings  of  a  father 
to  obtain  the  possession  of  an  infant  child  from  the  custody 
and  care  of  the  mother,  who  had  separated  from  her  husband, 
is  not  analogous.    But  the  conclusive  answer  to  this  objection 
is,  that  the  proceedings  upon  this  writ  in  the  Federal  Courts 
are  not  governed  by  the  laws  and  regulations  of  the  States 
on  the  subject,  but  by  the  common  law  of  England,  as  it 
stood'  at  the  adoption  of  the  Constitution,  subject  to  such 
alterations  as  Congress  may  see  fit  to  prescribe,  {JEa  pa/ne 
WcUkmSy  3  Petersy  193 ;  jEp  parte  Randolph^  2  Brock  C.  C. 
B.J  447) ;  that,  according  to  that  system  of  laws,  so  guarded 
is  it  in  favor  of  the  liberty  of  the  subject,  the  decision  of  one 
Coart  or  magistrate,  upon  the  return  to  the  writ,  refusing  to 
discharge  the  prisoner,  is  no  bar  to  the  issuing  of  a  second 
or  third  or  more  writs,  by  any  other  Court  or  magistrate  hav- 
ing jurisdiction  of  the  case ;  and  that  such  Court  or  magis- 
trate may  remand  or  dis<^arge  the  prisoner,  in  the  exercise  of 
an  independent  judgment  upon  the  same  matters.    {Mo parte 
Partington^  13  Mee.  <b  W,  679  ;  Canadian  PrUoner^  Caee^ 
6  Id.,  33,  47 ;  Ths  King  v.  Suddie,  1  JSast,  306,  814 ;  Bur- 
dett  V.  Ahbotty  14  Id.,  91 ;  Leonard  WoAsotCb  iJaee^  9  Ad.  <6 
Ell.,  731).    In  one  of  the  cases  refeiTed  to,  the  prisoner  had 
obtained  this  writ  from  two  of  the  highest  common  law  Courts 
of  England,  and  also  from  the  Chief  Justice  of  the  Sing's 
Bench,  at  Chambers,  in  succession,  and  their  judgments  had 
been  given  upon  the  cause  of  his  imprisonment ;   and  the 
learned  Judge,  in  delivering  his  opinion  on  the  last  applica- 
tion, alluding  to  the  decisions  on  the  former  writs,  refusing 
to  discharge,  observed,  that  this  was  no  objection  to  the  hear- 
ing on  that  occasion,  as  a  subject  in  confinement  had  a  right 
to  call  upon  every  Court  or  magistrate  in  the  kingdom,  hav- 
ing jurisdiction  of  the  matter,  to  inquire  into  the  cause  of  his 
being  restrained  of  his  liberty.    The  decision,  therefore,  of 
the  Circuit  Court,  upon  a  previous  writ  of  habeas  corpus  ob- 
tained on  behalf  of  the  prisoner,  refusing  to  discharge  him, 
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will  not  relieve  me  from  inquiring  into  the  legality  of  the 
imprisonment  nnder  the  order  of  the  Commissioner,  upon 
the  present  application. 

The  learned  counsel  also  asked  permission  to  argue  the 
questions  arising  upon  the  construction  of  the  Treaty  and  of 
the  Act  of  Congress  passed  in  pursuance  thereof,  and  upon 
the  jurisdiction  of  the  Commissioner  and  the  competency  of 
the  evidence  before  him  upon  which  the  prisoner  was  found 
guilty,  inasmuch  as  those  questions  had  not  been  argued  be- 
fore the  Supreme  Court  on  the  side  of  the  British  Govem- 
n^ent,  as  no  counsel  appeared,  on  that  argument,  in  its  belialf. 
The  request  was  readily  granted  ;  and  it  is  a  matter  of  grati- 
fication to  me,  that  I  have  had  the  benefit  of  the  investiga- 
tions and  views  of  the  learned  counsel,  in  aid  of  the  further 
consideration  which  I  have  been  called  upon  to  give  to  the 
very  important  and  somewhat  difficult  questions  involved  in 
the  final  determination  of  the  case.  For,  although,  upon  the 
further  consideration  of  these  questions,  I  am  obliged  to  ad- 
here to  the  opinions  originally  entertained,  and  which  liave 
been  stated  at  large  elsewhere,  I  am  the  more  satisfied  with 
their  soundness,  finding  them  unchanged  after  the  able  ad- 
verse argument  submitted  at  the  heaiing.  The  opinions 
referred  to,  tod  which  were  concurred  in  by  two  of  my 
learned  brethren,  the  Chief  Justice  and  Mr.  Justice  Daniel, 
led  to  the  conclusions:  1.  That  the  judiciary  possess  no 
jurisdiction  to  entertain  proceedings,  under  the  Treaty,  for 
the  apprehension  and  committal  of  an  alleged  fiigitive,  with- 
out a  previous  requisition,  made  under  the  authority  of  Great 
Britain,  upon  the  President  of  the  United  States,  and  his 
authority  for  the  purpose ;  2.  That  the  United  States  Com- 
missioner, Mr.  Bridgham,  was  not  an  officer,  within  the  Treaty 
or  the  Act  of  Congress,  upon  whom  the  power  was  conferred 
to  hear  and  determine  the  question  of  criminality,  upon 
which  determination  the  surrender  is  to  be  made ;  3.  That 
there  was  no  competent  evidence  before  the  Commissioner, 
if  he  possessed  the  power,  to  authorize  or  warrant  the  finding 
of  the  oflFence  charged.     As  I  have  already  observed,  the 


APRIL,  1858. 


£x  parte  Kaine, 


groimds  upon  which  these  conclusions  were  arrived  at  have 
been  stated  at  large  elsewhere^  and  I  shall  not,  on  the  present 
occasion,  repeat  them.  They  are  snch  as  would  have  satis- 
fied my  mind,  beyond  all  question  or  doubt,  had  it  not  been 
for  the  different  opinions  entertained  by  four  of  my  learned 
brethren,  for  whose  judgment  I  entertain  a  sincere  respect. 
Those  opinions,  however,  not  being  the  opinions  of  a  major- 
ity of  the  Court,  and  there  having  been  a  dismissal  of  the 
ease  without  any  decision  upon  the  merits,  I  am  left  to  fol- 
low out  my  own  convictions  and  conclusions,  in  the  final  dis- 
position to  be  made  of  it ;  and,  being  satisfied  of  the  sound- 
ness of  them,  I  must  enforce  them,  till  I  am  otherwise  au- 
thoritatively instructed. 

The  practice  of  delivering  up  offenders  charged  with  felony 
and  other  high  crimes,  who  have  fled  from  the  country  in 
which  the  ciime  has  been  committed  into  a  foreign  and 
friendly  jurisdiction,  is  highly  commendable,  and  sanctioned 
by  the  usages  of  international  law.    At  the  same  time,  it  is 
a  delicate  power  of  Government,  which  should  be  limited, 
and  guarded  with  great  care,  to  prevent  abuses,  and  be  exer- 
cised with  the  utmost  deliberation  and  caution.     The  diffi- 
culty of  entering  into  treaties  for  this  purpose  arises  out  of 
the  character  of  the  criminal  codes  of  different  nations,  both 
as  it  respects  the  acts  made  penal  by  law,  and  the  degree 
and   mode  of  punishment  annexed  to  offences.     An  en- 
lightened nation,  with  a  criminal  code  ameliorated  by  the 
advance  of  civilization,  would  not  enter  into  a  treaty  with  a 
barbarous  one,  whose  code  was  bloody  and  cruel.    And,  even 
among  enlightened  nations,  the  stipulations  for  surrender  are 
cautiouily  limited  to  a  few  specified  crimes,  of  atrocious 
character,  against  persons  and  property.    The  Treaty  of  No- 
vember 19th,  1794,  (8  U.  S.  Stat,  at  La/rge^  116, 129),  between 
this  country  and  Great  Britain,  was  confined  to  the  crimes 
of  murder  and  forgery.    The  present  one  of  1842  is  more 
comprehensive,  though  still  restricted,  as  is  also  the  Treaty 
with  France,  of  November  9th,  1848,  (8  U.  /SI  8ta;t.  at  Large^ 
580,  582).    Mr.  Jefferson,  in  1793,  in  a  letter  in  reply  to  a 
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demand  hj  the  French  miniBter  for  the  Biirrender  of  fugitives, 
observed :  "  The  evil  of  protecting  malefactors  of  every  dye 
is  as  sensibly  felt  here  as  in  other  countries,  but,  until  a 
reformation  of  the  criminal  codes  of  most  nations,  to  de- 
liter  fugitives  from  them  would  be  to  become  their  accom- 
plices." 

Another  objection  to  entering  into  these  treaties  is  the 
difficulty  of  guarding  against  the  abuse  arising  out  of  de- 
mands for  the  surrender  of  political  offenders,  under  the 
form  of  some  of  the  crimes  enumerated  in  the  treaty.  In 
most  instances,  perhaps,  of  political  offences,  the  acts,  de- 
tached from  the  political  character  of  the  transaction,  would 
bring  the  case  within  some  of  the  offences  enumerated ;  and, 
unless  the  Government  upon  whom  the  demand  is  made 
takes  the  responsibility  of  distinguishing  between  the  two, 
the  treaty  obligation  would  require  the  surrender.  The  sur- 
render, in  such  cases,  involves  a  political  question,  which  must 
be  decided  by  the  political,  and  not  by  the  judicial,  powers 
of  the  Government.  It  is  a  general  principle,  as  it  respects 
political  questions  concerning  foreign  Governments,  that  the 
judiciary  follows  the  determination  of  the  political  power, 
which  has  charge  of  its  foreign  relations,  and  is,  therefore, 
presumed  to  best  understand  what  is  fit  and  proper  for  the 
interest  and  honor  of  the  country.  They  are  questions  unfit 
for  the  arbitrament  of  the  judiciary — especially  so  for  the 
subordinate  magistrates  of  the  country.  These  questions, 
growing  out  of  pplitical  offences,  greatly  embarrass  govern- 
ments in  canvassing  the  policy  and  expediency  of  entering 
into  treaties  of  extradition,  and,  when  they  arise,  are  calcu- 
lated to  endanger  the  authority  and  force  of  such  treaties. 
It  was  the  apprehension  of  the  people  of  this  country,  at  the 
time,  that  the  offence  of  Jonathan  Bobbins,  who  was  deliv- 
ered up  under  the  Treaty  with  Great  Britain  of  1794,  was 
a  political  offence,  which  prevented  a  renewal  of  the  stipula- 
tions from  that  time  down  to  the  present  Treaty  of  1842,  as  it 
was  claimed  that  he  was  an  American  citizen,  and  had  been 
impressed  on  board  of  a  British  vessel,  and  that  the  crime 
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was  committed  in  reBcning  himself  from  the  hands  of  his 
oppressors.  Assuming  such  apprehension  to  have  been  well 
founded,  the  intense  public  indignation  that  followed  was 
creditable  to  the  nation. 

These  considerations,  thus  briefly  stated,  (for  I  have  not  the 
time  to  enlarge  upon  them),  show  that  treaties  of  extradition 
involve,  in  the  execution  of  them,  great  national  questions, 
which  should  be  referred,  in  the  first  instance,  to  the  politi- 
cal power  of  the  nation,  and  which,  under  our  system  of  gov- 
ernment, belong  to  the  Executive,  as  the  head  of  the  nation, 
to  decide.  The  instances  of  political  offences,  in  which  de- 
mands may  be  made  by  one  nation  upon  another  for  a  sur- 
render of  the  offender,  are  by  no  means  imaginary  or  cases 
of  no  practical  application.  The  history  of  the  times  informs 
us  that,  at  this  day,  more  than  one  Government  on  the  Con- 
tinent of  Europe  is  agitated  with  apprehension  and  alarm  on 
this  subject,  and  from  which  even  the  Government  of  England 
seems  not  to  have  been  entirely  free.  And,  in  our  own  coun- 
try, how  many  political  offenders,  who  have  sought  an 
asylum  here  from  the  disastrous  struggles  for  liberty  in  the 
other  hemisphere,  might  be  pointed  out,  some  of  whom  even 
might  be  the  subject  of  a  requisition  under  the  very  Treaty 
in  question. 

These  are  some  of  the  considerations  that  strongly  urge  the 
interpretation  of  the  Treaty  before  us  for  which  I  have  here- 
tofore contended,  and  the  result  of  which  has  been  already 
stated,  and  which  is  the  one  given  to  it  by  Great  Britain  in 
providing  for  its  execution  on  her  part.  The  demand  by  this 
Government  -for  the  surrender  of  the  fugitive  must  be  first 
made  directly  upon  that  Government,  and  its  consent  and 
authority  be  obtained,  before  the  judiciary  can  be  called  into 
requisition.  In  my  judgment,  this  is  a  sound  construction  of 
the  language  of  the  Treaty,  and  carries'out  the  intention  and 
X>olicy  of  the  high  contracting  parties.  The  case  immediately 
before  me  may  be  one  of  comparative  unimportance,  as  the 
fugitive  demanded  is  an  obscure  and  humble  individual,  and 
may  even  be  the  proper  subject  of  surrender,  under  the 
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Treaty.  But  I  cannot  forget  that  the  principles  and  rule  of 
construction  to  be  applied  to  him  will  be  equally  applicable 
to  the  case  of  a  demand  for  the  surrender  of  a  political  offend- 
er, and  to  all  other  cases  falling  within  its  provisions.  I  am, 
therefore,  not  at  liberty  to  distinguish  it,  whatever  may  be 
the  supposed  merit  of  the  application.  I  think  the  requisi- 
tion should  have  been  made,  in  the  first  instance,  upon  the 
Executive,  and  his  authority  obtained,  in  order  to  warrant 
the  interposition  of  the  judiciary ;  and  further,  that  the  Com- 
missioner before  whom  the  application  was  made,  possessed 
no  jurisdiction  of  the  case,  not  being  an  officer  within  the 
Treaty  or  the  Act  of  Congress  passed  in  pursuance  thereof ; 
and  that  the  evidence  in  the  case,  upon  which  the  offence 
was  found,  was  incompetent,  and  hence  did  not  warrant  the 
finding  of  the  magistrate.  The  proof,  in  all  cases  under  a 
treaty  of  extradition,  should  be,  not  only  competent,  but  full 
and  satisfactory,  that  the  offence  has  been  committed  by  the 
fugitive  in  the  foreign  jurisdiction — sufficiently  so  to  warrant 
a  conviction,  in  the  judgment  of  the  magistrate,  of  the  offence 
with  which  he  is  charged,  if  sitting  upon  the  final  trial  and 
hearing  of  the  case.  No  magistrate  should  order  a  surrender 
short  of  such  proof. 

The  result  is,  that  the  prisoner  is  entitled  to  be  discharged 
from  imprisonment  under  the  warrant  or  order  of  the  Com- 
missioner, and,  consequently,  from  arrest  or  confinement 
under  the  warrant  issued  by  the  acting  Secretary  of  State  in 
pursuance  thereof.  But,  as  the  discharge  is  in  consequence 
of  illegality  in  the  proceedings  under  the  Treaty,  and  as  the 
question  of  surrender  is  one  of  which  I  can  entertain  jurisdic- 
tion, I  am  ready  to  hear  any  further  evidence  on  behalf  of 
the  application,  which  the  representative  of  the  British  Gov- 
ernment may  see  fit  to  present. 

The  counsel  for  the  British  Government  not  being  pre- 
pared to  fiimish  proof  that  any  authority  had  been  given  by 
the  President  of  the  United  States  for  the  arrest  of  the  pris- 
oner, he  was  discharged. 
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HEzmY  Thomas  abtd  Lucy  W,  Thomas,  his  wife.    In  Equtiy. 

A  defendant  in  a  soit  in  equity,  who  appears  and  answers  the  bill,  cannot,  on  the 
hearing,  object  that  the  bill  contains  no  prayer  for  process,  or  that  he  was  not 
served  with  prooees. 

Where  the  defendant  in  an  action  at  law  brought  a  suit  in  equity,  in  the  same 
Circuit  Court,  against  the  non-resident  plaintiiT  in  that  actiou,  to  restrain  its 
further  prosecution :  ffeld^  that  serrice  of  the  subpoena  in  the  equity  suit  upon 
the  attorney  for  the  plaintiff  In  the  action  at  law,  was  a  sufficient  serrice  to 
confer  Jurisdiction. 

The  question  of  who  are  necessary  parties  to  a  suit  in  equity  brought  by  a  de- 
fendant in  an  ejectment  suit,  to  restrain  its  further  prosecution,  considered. 

An  objection  of  want  of  parties  must  be  taken  by  plea  or  answer,  and  the  name 
or  description  of  the  parties  who  should  be  brought  before  the  Court  roust  be 
specified.  Such  an  objection  cannot  be  taken  at  the  hearing  for  the  first 
time. 

Under  the  84th  section  of  the  Judiciary  Act  of  September  24th,  1789,  (1  U.  8, 
Slat,  at  Large,  92),  a  State  statute  allowing  interested  persons  to  be  witnesses 
is  applicable  to  trials  in  actions  at  common  law  in  the  Courts  of  the  United 
States,  but  not  to  suits  in  equity  or  criminal  cases. 

Where  the  order  of  a  Court  of  Probate  in  Connecticut,  authorizing  the  sale  of  an 
infiint*s  real  estate,  declared,  as  a  fact,  that  the  notice  of  hearing  required  to 
be  given  by  a  previous  order  of  the  Court  had  been  given :  Held,  that,  as  the 
Court  was  a  Court  of  Record,  and  had  jurisdiction  of  the  matter,  the  order  was 
conclusive  as  to  the  &et  of  the  notice  having  been  given,  where  it  was  ques- 
tioned in  a  collateral  proceeding. 

A  Court  of  Probate  in  Connecticut  was  authorized,  by  statute,  to  order,  for  just 
and  reasonable  cause,  the  sale  of  the  real  estate  of  a  minor,  on  application  of 
his  guardian,  and  to  empower  him,  or  some  other  meet  person,  to  convey  the 
same,  on  giving  bond  with  surety,  and  was  required,  on  application  for  such 
order,  to  cause  notice  of  the  application  to  be  published  in  a  newspaper.  A 
petition  being  presented  October  81st,  the  Court  made  an  order  assigning  the 
27th  of  December  for  its  hearing,  and  directing  the  notice  prescribed  by  the 
statute  to  be  published.  Nothing  further  was  done  by  the  Court  till  the  26th 
of  F^ruiiry  following,  when  the  guardian  gave  the  necessary  bond,  and  the 
order  of  sale  was  made :  Held,  that  it  was  to  be  presumed,  that  the  determina- 
tion of  just  and  reasonable  cause  was  made  by  the  Court  on  the  27th  of  Decem- 
ber, and  that  the  time  between  that  and  the  making  of  the  order  of  sale  was 
occupied  in  procuring  a  person  to  make  the  conveyance  and  in  perfecting  the 
bond :  and  that  the  order  of  sale  was  valid. 
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HeU  also,  that,  under  that  statute,  the  deed  of  the  land  must  refer  ^atinctly  to 
the  order  of  sale,  and  give  its  date,  and  show  on  its  &oe  the  authority  of  the 
grantor,  and  that  the  deed  in  this  case  was  defectiye,  the  only  reference  in  it  to 
the  order  of  sale  being  an  averment  that  the  grantor  was  **  authorized  by  an 
order  of  the  Court  of  Probate  for  the  District  of  8."  to  make  the  deed. 

HtH  also,  that  the  deed  was  defectiye,  because  it  did  not  show  thai  the  notice 
of  sale  required  by  the  order  of  sale  had  been  glTen. 

JJeU;  also,  that  a  Court  of  Equity  would  interfere  in  favor  of  the  grantee  in  the 
deed,  to  aid  such  defective  execution  of  a  valid  power,  there  being  no  oppodng 
countervailing  equity. 

Hdd^  also,  that,  as  the  minor  had  received  the  money  paid  for  the  real  estate  on 
its  sale,  which  was  its  full  value,  and  had  retained  it  and  never  offered*  to  return 
it  to  the  vendee,  and  the  power  of  sale  given  by  the  Court  was  valid,  but  had 
been  defectively  executed,  and  the  vendee  had  gone  into  possession  of  the  land, 
and  made  improvements  on  it  adding  greatly  to  its  value,  a  Court  of  Equity 
would,  in  a  suit  by  the  vendee,  perpetually  enjoin  the  minor  from  further  prose- 
cuting an  action  of  ^ectment  brought  by  him,  after  he  became  of  age,  against 
the  vendee,  to  recover  the  land  with  the  improvements,  on  the  ground  of  the 
defect  in  the  deed,  and  would  compel  him  to  convey  to  the  vendee  all  his  right 
and  title  in  the  land. 

Htld^  also,  that  this  was  not  a  case  where  there  was  an  adequate  remedy  at  law, 
although  there  were,  in  the  deed,  covenants  of  warranty,  and  of  quiet  enjoy- 
ment 

(Before  Ingirsoll,  J.,  Connecticut,  April,  1808.) 

Thb  bill  in  this  case  was  filed  by  the  plaintiff,  a  citizen  of 
Connecticut,  against  the  defendants,  citizens  of  !N'ew  York. 
It  set  forth  that,  on  the  11th  of  October,  1835,  Elijah  Water- 
man, late  of  Bridgeport,  Connecticnt,  died  intestate,  leaving 
certain  real  and  personal  estate,  and  leaving  a  widow,  Lucy 
Waterman,  now  deceased,  and  seven  children,  of  whom  the 
defendant  Lucy  W.  Thomas  was  one;  that  administration 
was  granted  on  the  estate  of  the  intestate ;  that,  on  the  25th 
of  August,  1826,  the  widow  was  appointed  guardian  of  Lucy 
W.  Thomas,  she  then  being  a  minor;  that,  on  the  Slst  of 
October,  1826,  the  guardian  presented  her  petition  to  the 
Court  of  Probate  for  the  district  of  Stratford,  within  which 
district  the  guardian  and  the  minor  then  resided  and  the 
land  was  situate,  for  liberty  to  sell  certain  land  which  the 
minor  acquired  by  inheritance  from  her  father ;  that,  on  the 
same  day,  an  order  of  notice  was  passed  by  the  Court  of 
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Probate,  fixing  the  27th  of  December,  1826,  for  the  hearing 
of  the  petition  ;  that,  on  the  26th  of  February,  1827,  the  same 
Court  of  Probate  made  an  order  for  the  sale  of  the  land  be- 
longing to  the  minor,  and  authorized  one  Wilson  Hawley  to 
Bell  and  convey  the  same ;  that  it  was  for  the  interest  and 
benefit  of  the  minor  that  the  land  should  be  sold ;  that  Haw- 
ley, in  pursuance  of  the  authority  so  given  him,  on  the  12th 
of  March,  1827,  executed  a  deed  for  the  land  to  the  plaintifiT, 
and  received  the  full  consideration  for  the  same,  which  con- 
sideration, amounting  to  $1,129  71,  was  paid  by  the  plaintiff 
to  the  guardian,  for  the  use  of  the  minor,  and  came  to  the 
hands  of  the  said  minor  by  her  guardian,  and  was  in  full  for 
ttie  minor's  interest  in  all  the  real  estate  which  descended  to 
her  from  her  father,  and  was  receipted  for  by  the  guardian ; 
and  that  the  plaintiff,  soon  after  the  execution  of  the  deed, 
with  the  full  knowledge,  assent,  and  understanding  of  the 
minor  and  of  the  guardian,  went  into  possession  of  the  premises, 
and  had,  from  that  time  to  the  bringing  of  the  suit,  expended 
large  sums  of  money  in  the  improvement  of  the  same,  and  had 
been  in  the  exclusive  possession  of  the  same,  claiming  them 
as  his  own,  without  any  claim  on  the  part  of  the  guardian,  or 
of  Lucy  W.  Thomas,  until  April,  1850,  when  the  defendants 
commenced,  in  this  Court,  an  action  of  disseisin  against  the 
plaintiff,  demanding  the  surrender  of  the  premises,  which 
action  was  still  pending.    The  bill  further  alleged,  that  the 
deed  was  defective,  and  that  the  order  of  the  Court  of  Pro- 
bate, of  the  26th  of  February,  1827,  was  defective,  and 
prayed  that  those  defects  might  be  cured,  and  that  the  de- 
fendants might  be  enjoined  against  any  further  proceedings 
in  the  action  at  law,  and  might  be  decreed  to  convey  to  the 
plaintiff  all  their  interest  in  the  premises.    The  bill  contained 
no  prayer  for  process.     The  subpoena  was  not  seiTed  on 
either  of  the  defendants,  but  they  appeared  and  put  in  their 
answer  to  the  bill.    The  case  was  heard  on  pleadings  and 
proofs. 

Ralph  L  Ingersdll  and  James  C.  LoomUj  for  the  plaintiff. 
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Henry  DvMon  and  WiUiam  B.  Bristol^  for  the  defendants. 

Ingeksoll,  J.  Upon  the  hearing,  several  objections  were 
interposed  to  a  decision  of  the  case  by  the  Court  upon  its 
meritB.  These  objections  were  not  taken  either  by  plea  or 
answer,  bnt  were  raised  for  the  first  time  on  the  hearing. 

It  is  said  that,  in  the  bill,  there  is  no  prayer  for  process. 
The  object  of  such  a  prayer  is,  that  process  may  issue  to 
bring  the  defendants  before  the  Court ;  and,  if  parties  appear 
and  make  themselves  defendants,  with  the  consent  of  the 
Court  and  that  of  the  other  parties,  and  answer  the  bill,  they 
cannot  afterwards  allege  that  there  has  been  no  prayer  ft^f 
process.  If  the  defendants  wished  to  avail  themselves  of  the 
objection  that  there  was  no  prayer  for  process,  they  should 
have  taken  that  objection  by  plea.  This  they  have  not  done. 
By  appearing  and  filing  their  answer  and  taking  proofs,  they 
admit  that  they  are  regularly  defendants,  and  waive  the  ob- 
jection, that  there  is  no  prayer  for  process  and  that  process 
has  been  issued  without  such  a  prayer. 

It  is  said  further,  that  the  Court  has  no  jurisdiction  either 
of  the  subject-matter  or  of  the  persons  of  the  defendants; 
that  the  11th  section  of  the  Judiciary  Act  of  September  24th, 
1789,  (1  U,  S.  /Stat,  at  Large^  78),  prohibits  a  suit  from  being 
brought  in  any  other  District  than  that  of.  which  a  defend- 
ant is  an  inhabitant,  or  in  which  he  is  found ;  and  that,  in 
this  case,  the  defendants  were  not  inhabitants  of  this  District, 
nor  found  within  the  same.  By  virtue  of  the  section  referred 
to,  a  citizen  of  one  State  may  be  sued  in  another  State,  if  the 
process  be  served  upon  him  in  the  latter  State.  This  clause  in 
the  Act  is  not  a  restriction  of  the  jurisdiction  of  the  Court,  but 
only  a  grant  of  a  personal  privilege — ^that  of  not  being  served 
with  process  out  of  the  District  in  which  the  defendant  resides 
or  is'found.  Being  only  a  personal  privilege,  it  may  be  waived. 
The  defendant  is  entitled  to  be  served  with  process  in  the  Dis- 
trict where  the  Court  is  holden.  But,  if  he  appears  without 
such  service,  he  waives  the  right  of  so  being  served  with  pro- 
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cess.  It  has  been  held  that,  if  a  defendant  who  is  served,  in 
the  St'ate  where  he  resides,  with  equity  process  from  the 
Circuit  Court  of  another  State,  appears,  in  pursuance  of 
such  pi-ocess,  and  answers,  without  objecting  to.  such  service, 
he  thereby  waives  his  privilege,  and  the  Court  has  jurisdic- 
tion. {Sergeanfa  Constitutional  Zaw^  118 ;  Logan  v.  Pairichj 
5  Oranch^  288).  And,  if  he  is  not  served  anywhere  with  pro- 
cess of  any  kind,  and  appears  in  the  suit  and  Submits  to  the 
jurisdiction  of  the  Court,  it  is  the  same  as  if  he  had  been 
regularly  served  with  process.  The  object  of  process  is  to 
get  the  defendant  into  Court,  to  answer  and  defend  the  suit ; 
and  his  appearing,  to  answer  iand  defend,  without  process,  is 
as  binding  upon  him  as  if  he  appeared  in  pursuance  of  pro- 
cess regularly  served.  In  this  case,  tlie  subpoena  was  served 
upon  the  attorney  of  the  defendants,  in  Connecticut.  That 
was  the  only  service ;  and  the  defendants,  by  appearing  and 
answering  the  bill,  waived  all  other  service. 

But,  if  the  defendants  had  not  thus  appeared,  and  waived 
the  service  of  process,  they  could  not,  in  any  stage  of  the 
proceedings,  have  successfully  objected  to  the  service  of  the 
process  as  made.  For,  where  a  party  residing  out  of  the 
jurisdiction  of  the  Court  has  obtained  a  judgment  at  law, 
which  is  sought  to  be  enjoined  by  a  bill  in  equity  filed  in  the 
same  Court  by  the  defendant  in. the  judgment,  or  where  a 
noD-resident  has  instituted  a  suit  in  equity,  and  a  cross  bill 
is  filed  by  the  defendant,  it  has  been  held  tiiat  the  Com*t  will 
order  that  service  of  the  subpoena  upon  the  attorney  or  so- 
licitor of  such  non-resident  party  shall  be  sufficient.  {Hitner 
V.  SucUey^  2  Wash.  C.  0.  R.^  465 ;  Eokert  v.  Baniert^  4  7rf., 
370 ;  Ward  v.  Sedbry^  4  Id.y  426 ;  Reed  v.  Conaequa^  4  Id.^ 
174).  And  the  same  rule  would  apply  where  an  action  at 
law  is  pending,  and  the  defendant  brings  a  bill  in  equity  to 
enjoin  the  plaintiff  from  proceeding  with  the  same. 

It  is^aid  further,  that  there  are  not  the  proper  parties  to  this 
bill.  The  object  of  the  suit  is  to  enjoin  the  defendants  from 
further  proceeding  in  the  action  at  law,  and  to  compel  them 
to  convey  to  the  plaintiff  whatever  legal  title  they  may  have 
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to  the  premiaeB  in  controversy,  in  right  of  the  defendsot 
Lucy  W.  Thomas,  as  heir-at-law  of  her  father.  If  the  plain- 
tiff did  not  acquire  the  1^^  title  to  the  premiecs  in  qneatioD, 
by  virtue  of  the  deed  from  Hawley,  it  still  remains  in  the 
defendant  Lucy  W.  Thomas ;  for,  the  adverse  posseBsion  of 
the  premises  by  the  plaintiff,  from  the  month  of  March,  18S7, 
to  the  time  of  the  commencement  of  the  action  at  law,  and 
his  using  and  improving  the  premises  as  bis  own,  and  holding 
the  same  against  the  rights  of  all  other  persons,  woald  not 
give  him  any  l^ei  title  to  the  same,  as,  when  snch  adverse 
holding  commenced.  Lacy  W.  Thomas  was  a  minor,  and  the 
action  at  law  was  brought  within  five  yean  after  die  became 
of  age.  Ko  one  bnt  the  plaintiff  has  claimed,  or  can  claim, 
any  equitable  title  to  the  premisee.  Ko  one  bnt  the  de- , 
fendants  can  be  affected  by  a  decree  enjoining  them  from 
the  farther  prosecution  of  the  suit  at  law.  "So  one  bnt 
the  defendants  can  be  affected  by  a  decree  compelling  them 
to  convey  to  the  plaintiff  any  legal  title  which  they  may 
have  in  the  premises.  It  would  seem,  then,  that,  as  no  one 
but  the  parties  before  the  Court  can  be  affected  by  the  decree 
prayed  for,  the  proper  parties,  and  all  the  proper  parties,  are 
'    "       'lo  Court. 

I  this  were  not  bo,  the  defendants  should  not  be  per- 
)  urge  this  objection,  in  this  stage  of  the  proceedings. 
re  not  taken  it  by  plea  or  answer,  or  specified,  in  any 
answer,  the  name  or  description  of  the  parties  who 
iQ  brought  before  the  Court.  And,  it  is  expressly 
,  by  the  BSd  of  the  Bules  in  Equity,  prescribed  by 
erne  Court  in  1842,  that,  "  if  a  defendant  shall,  at  the 
}f  Uie  cause,  object  that  a  suit  is  defective  for  want 
i,  not  having,  by  plea  or  answer,  taken  the  objection, 
sin  specified,  by  name  or  description,  the  parties  to 
le  objection  applies,  the  Court,  (if  it  shall  think  fit), 
it  liberty  to  make  a  decree,  saving  the  rights  of  the 
arties."  If,  then,  there  were  any  rights  of  absent 
Q  this  case,  which  could  be  affected  by  a  decree,  it 
I  right,  if  the  facts  in  the  case  authorized  it,  to  make 
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a  decree,  reserving  the  rights  of  such  absent  parties.  But 
there  are  no  absent  parties  whose  rights  can  be  affected  by 
the  decree. 

There  is  nothing,  then,  to  prevent  this  case  from  being 
decided  on  its  merits.  In  order  to  decide  it  correctly,  it  is 
necessary  to  consider  four  several  questions.  Those  ques- 
tions are : 

1.  Has  Mrs.  Thomas  received  pay  for  the  land  now  sought 
to  be  recovered  in  the  action  of  ejectment  i 

3.  If  she  has,  does  she  now  retain  that  pay,  without  any 
offer  to  return  it  ? 

3.  Was  there  a  valid  order  of  the  Court  of  Probate  for  the 
sale  of  the  land  in  question  ?  In  other  words,  was  there  a 
valid  power  given  by  that  Court  to  Hawley  to  sell  the  land  i 

4.  Was  the  deed  conveying  the  land  defective  i  In  other 
words,  if  there  was  a  valid  power  given  by  the  Court  of  Pro- 
bate to  Hawley  to  sell  the  land,  was  that  valid  power  defect- 
ively executed  ? 

In  considering  the  case,  I  lay  aside  the  deposition  of  Thom- 
as T.  Waterpaan.  He  joined  with  Hawley  as  a  grantor  in 
the  deed,  with  covenants  of  warranty  of  title,  and  also  of  quiet 
enjoyment.  He  is  interested  in  having  the  land  in  question 
secured  to  the  plaintiff.  If  it  is  not  so  secured,  he  will  be 
responsible  to  the  plaintiff  in  damages,  for>  the  breach  of 
such  covenants.  It  is  not  claimed  that  he  is  a  competent 
witness,  unless  he  is  made  so  by  the  recent  statute  of  Con- 
necticut, which  authorizes  parties  and  interested  witnesses  to 
testify,  both  in  suits  at  law  and  in  equity.  The  question, 
therefore,  is,  whether  the  rule  of  evidence  established  by 
that  statute,  for  the  State  Courts,  governs  this  Court,  in  a 
proceeding  in  equity  ?  It  is  claimed  that  it  does,  by  virtue  of 
the  84th  section  of  the  Judiciary  Act  of  September  24th,  1789, 
(I  U.  S.  Stat.  (U  La/rge^  92).  That  section  provides,  ^'  that 
the  laws  of  the  several  States,  except  where  the  Constitution, 
treaties,  or  statutes  of  the  United  States  shall  otherwise  rcr 
quire  or  provide,  shall  be  regarded  as  rules  of  decision,  in 
trials  at  common  law,  in  the  Courts  of  the  United  States,  in 
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cases  where  they  apply."  This  section  was  intended  to  fur- 
nish a  rule  to  guide  the  Courts  of  the  United  States,  in  the 
formation  of  their  judgments,  in  trials  or  litigations  in  Court, 
in  eases  at  common  law.  To  enable  them  to  form  a  judg- 
ment in  such  cases,  the  laws  of  the  several  States  are  to 
be  regarded  as  rules  of  decision,  or  rules  of  evidence.  But 
the  section  does  not  apply  to  cases  in  equity,  or  to  criminal 
cases.  K  this  were  a  trial  at  common  law,  I  should  hold  that 
Thomas  T.  Waterman,  although  interested  in  the  event  of 
the  suit,  was,  by  virtue  of  the  Connecticut  statute,  and  of 
this  Act  of  Congress,  a  competent  witness.  But,  as  this  is  a 
proceeding  in  equity,  he  is  not  a  competent  witness.  The 
rules  of  evidence  in  the  Courts  of  the  United  States,  in  equity 
cases,  and  in  criminal  cases,  are  not  affected  by  any  State 
statute  made  on  the  subject.* 

1.  Has  Mrs.  Thomas  received  pay  for  the  land  now  sought 
to  be  recovered  in  the  action  of  ejectment  ?  At  the  time  of 
the  death  of  her  father  she  was  a  minor,  and  did  not  arrive 
at  full  age  until  about  the  year  1846  or  1847.  Soon  after 
her  father's  death,  her  mother,  Lucy  Waterman,  was  ap- 
pointed her  guardian,  and  she,  as  guardian,  on  the  31st  of 
October,  1826,  petitioned  the  Court  of  Probate  for  the  Dis- 
trict of  Stratford,  for  liberty  to  sell  the  land  belonging  to 
the  minor,  and  which  descended  to  her  from  her  father,  and 
which  included  the  land  now  in  controversy.  On  the  26th 
of  February,  1827,  an  order  was  passed  by  the  Court  of  Pro- 
bate, empowering  Wilson  Hawley  to  sell  the  land.  On  the 
12th  of  March,  1827,  Hawley  executed  a  deed  of  the  land,  and, 
on  the  14th  of  March,  1827,  there  was  paid  to  the  guardian 
the  sum  of  $1,129  71,  as  expressed  in  the  receipt  which  the 

*  Several  cases  have  been  decided  by  the  Supreme  Ck)Qrt  in  which  it  has  been 
held,  that  the  laws  of  the  States  prescribing  rales  of  evidence,  in  civil  cases, 
in  trials  at  common  law,  are  applicable,  in  like  cases,  to  like  trials  in  the  Courts 
of  the  United  States.  {McNtd  r.  Holbrook,  12  Peters^  84,  89 ;  Brandon  y.  Zof- 
ttu^  4  JETotff.,  127 ;  Sims  y.  Hundley,  6  How,^  1,  6).  But  State  statutes  are  not 
applicable  to  criminal  cases  in  the  Courts  of  the  United  States.  (The  United  8t<Ut» 
y.  Reidy  12  How.,  861).  (See  note  to  The  United  Statee  v.  Eeedy  2  Blatchf.  C.  C, 
-R.,  447). 
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guardian  gave  at  the  time,  ^^  in  full  of  all  the  right,  title, 
and  interest  which  my  daughter,  Lucy  Wolcott  Waterman, 
has,  or  ought  to  have,  iu,  unto  and  upon  the  estate  of  said 
Elijah  Waterman,  her  late  father,  and  in  full  of  her  portion 
in  said  estate,  which  sum  I  do  hereby  acknowledge  to  have 
thifl  day  received,  as  mother  and  guardian,  to  said  Lucy 
Wolcott  Waterman,  she  being  a  minor  under  the  age  of 
twenty-one  years."  It  is  admitted,  in  the  answer,  that,  on 
the  same  14th  of  March,  that  sum  was  paid  to  the  guardian, 
as  stated  in  the  receipt,  and  that  the  receipt  was  duly  exe- 
cuted by  the  guardian. 

The  guardian  was  the  person  appointed  by  law  to  receive 
what  was  due  or  payable  to  the  minor ;  and  a  payment  to 
the  guardian  was  a  payment  to  the  minor.  For  what,  then, 
was  this  payment  made  ?  Was  it  made  for  the  land  in  ques- 
tion, or  for  some  other  consideration  ?  It  is  expressed  in  the 
receipt  to  have  been  for  the  minor's  portion  in  the  estate  of 
the  deceased.  It  was  for  her  portion  either  in  the  personal 
estate,  or  in  the  real  estate.  If  she  had  any  portion  in  any 
])er8onal  estate,  to  any  amount,  then  it  might  be  right  to 
infer  that  it  was  for  such  portion  in  the  personal  estate.  If 
she  had  no  portion  in  any  personal  estate,  but  had  a  portion 
in  the  real  estate,  then  it  would  be  right  to  infer  that  it  was 
for  such  portion  in  the  real  estate.  For,  if  it  Was  for  her 
portion  in  some  estate  which  came  from  her  father,  and  which 
belonged  to  her,  and  there  was  no  personal  estate  which  be- 
longed to  her,  but  there  was  refl  estate  which  belonged  to 
her,  then  it  necessarily  follows  that  the  money  was  paid  for 
some  portion  of  the  real  estate. 

The  records  of  the  Court  of  Probate  show,  that  there  was 
no  personal  estate,  belonging  to  the  heirs,  to  be  distributed. 
All  that  belonged  to  them  was  real  estate.  Mrs.  Thomas' 
share  was  a  little  short  of  $600,  according  to  the  valuation 
in  the  inventory.  For  this  share  she  was  paid  over  $1,000. 
It  was  paid  to  her  guardian,  the  person  appointed  by  law  to 
receive  it.  The  receipt  shows  for  what  it  was  paid.  She  was 
not  only  paid  for  it,  through  her  guardian,  but  she  has  had 
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the  benefit  of  Buch  payment.  With  it  she  has  been  sup- 
ported and  educated.  And,  if  any  thing  was  left  in  her  guar- 
dian's hands,  after  deducting  the  cost  of  such  support  and 
education,  she  has  received  from  the  estate  of  her  guardian 
more  than  sufficient  to  make  up  what  may  have  been  so  left. 
She  has,  therefore,  received  pay  for  the  land  now  sought  to 
be  recovered  in  the  action  of  ejectment. 

2.  The  second  question  is  easily  answered.  It  is  not 
claimed  by  the  defendants,  that  they,  or  either  of  them,  have 
ever  offered  to  return  to  the  plaintiff  any  thing  which  Mrs. 
Thomas  received  as  pay  for  the  land.  They  deny,  or  they 
must  deny,  that  she  ever  received  any  such  pay.  This  fact 
is  proved  against  them,  and  they  are  compelled  to  admit  that, 
if  she  did  receive  such  pay,  it  is  retained,  without  any  offer 
to  return  it. 

8.  Was  there  a  valid  order  of  the  Court  of  Probate  for  the 
sale  of  the  land  in  question  ?  In  other  words,  was  there  a 
valid  power  given  by  the  Court  of  Probate  to  Hawley,  to 
sell  the  land !  The  petition  of  the  guardian  for  the  sale  of 
the  land  was  presented  to  the  Court  of  Probate  on  the  31st 
of  October,  1826.  On  that  day,  the  Court  of  Probate  passed 
an  order,  that  the  27th  of  December,  then  next,  be  assigned 
for  the  hearing  of  the  petition,  and  directed  notice  to  be  given, 
by  advertisement,  in  a  newspaper  printed  in  Bridgeport,  for 
three  weeks  successively,  at  least  six  weeks  before  the  assigned 
time.  On  the  26th  of  February,  1827,  the  Court  of  Probate 
passed  an  order  for  the  sale  of  the  land,  and  authorized  Haw- 
Icy  to  sell  it.  And,  in  passing  such  order,  the  Court  found 
that  the  notice  required  by  the  order  of  the  81st  of  October, 
1826,  had  been  given.  It  is  claimed  by  the  defendants,  that 
the  order  of  the  26th  of  February,  1827,  was  a  void  one— 
that  it  conferred  no  authority  on  Hawley  to  sell  the  land — 
that  it  Was  an  invalid  power.  Two  objections  are  made  to  it : 
Jf'irstj  that  no  notice  was  given  in  pursuance  of  the  order  of 
the  31st  of  October,  1826.  Second^  that  it  does  not  appear, 
by  any  record  of  the  Court  of  Probate,  that  the  hearing  of 
the  petition  was  continued  from  the  27th  of  December,  1826, 
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to  the  26th  of  February,  1827,  the  time  when  the  order  of 
sale  was  made. 

As  to  the  first  objection :  Courts  of  Probate  are  Courts  of 
Secord.  Full  faith  and  credit  are  due  to  their  official  acts, 
when  regular  on  the  face  of  them.  As  much  faith  and  credit 
are  due  to  them,  so  long  as  they  remain  unreversed,  not  ap- 
pealed from  and  not  set  aside,  as  are  due  to  the  official  acts 
of  other  Courts  of  Record. 

The  order  of  the  Court  of  Probate  authorizing  the  sale  of 
the  land  in  question  finds,  that  notice  in  conformity  with  the 
order  of  the  81st  of  October,  1826,  had  been  given.  The 
record,  then,  of  a  competent  Court,  acting  within  its  legiti- 
mate powers,  has  declared  that  notice  in  pursuance  of  the 
order  was  given.  That  record  must  be  considered  as  speaking 
the  trutli,  and  as  conclusive,  if  it  is  not  void  on  its  face,  until 
it  has  been  reversed,  or  in  some  way  set  aside,  or  vacated,  or 
appealed  from.  And  there  is  no  claim  that  it  ever  was  ap- 
pealed from,  or  in  any  way  vacated  or  set  aside.  t 

As  to  the  second  objection :  In  the  petition  for  the  sale  of 
the  land,  it  was  alleged  that  it  was  for  the  interest  of  the 
minor  that  the  land  should  be  sold.  On  that  petition,  the 
Court  of  Probate,  on  the  same  day  it  was  presented,  passed 
the  order  referred  to,  and  assigned  the  27th  of  December, 
1826,  to  determine  the  question,  whether  it  was  for  the  interest 
of  the  minor  that  the  land  should  be  sold.  By  the  statute 
law  of  Connecticut  then  in  force,  (see  StahUes  of  Connecticut^ 
edition  of  1821),  the  several  Courts  of  Probate  were  author- 
ized, for  just  and  reasonable  cause,  to  order  the  sale  of  the  real 
estate  of  any  minor,  on  application  of  the  parent  or  guardian 
of  such  minor,  and  to  empower  him  or  some  other  person  to 
sell  or  convey  the  same,  upon  his  giving  bond  with  surety  as 
by  the  statute  is  provided.  And,  by  a  subsequent  part  of  the 
same  law,  it  is  made  the  duty  of  the  Court  of  Probate,  when- 
ever application  shall  be  made  for  an  order  to  sell  the  real 
estate  of  any  minor,  to  cause  notice  of  such  application  to  be 
published  in  some  newspaper,  near  where  the  real  estate  lies, 
three  weeks  successively,  at  least  six  weeks  before  making 
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the  order.  The  27th  of  December,  1826,  was  the  day  fixed, 
not  for  making  the  order  of  sale,  but  for  determining  the 
question,  whether  there  was  just  and  reasonable  cause  to  have 
such  order  made.  It  would  not  follow  that  an  order  of  sale 
would  be  made  npon  determining  the  question  of  just  and 
reasonable  cause  in  the  affirmative.  That  question  might  be 
determined  in  the  affirmative,  and  yet  no  order  of  sale  be 
made.  Two  things  were  to  be  done,  after  such  question 
should  be  determined  in  the  affirmative,  before  an  order  of 
sale  could  be  made,  to  wit,  first,  to  obtain  some  person  to 
consent  to  execute  the  power ;  and  secondly,  to  receive  from 
such  person  so  consenting  a  bond,  with  surety,  that  the  power 
should  be  executed  in  the  manner  required  by  law.  These 
two  things  were  to  be  done  before  an  order  of  sale  could  be 
made.  They  might  be  done  either  at  the  time  fixed  for  the 
determination  of  the  question  of  just  and  reasonable  cause, 
or  at  some  future  time. 

Although  the  bond  required  by  law  upon  an  order  au- 
thorizing the  sale  of  the  minor's  land,  was  not  given  until  the 
26th  of  February,  1827,  and  although  the  order  authorizing 
the  sale  was  not  made  until  that  time,  there  is  nothing  in  the 
order  inconsistent  with  the  idea  that  the  determination  of  the 
question  of  just  and  reasonable  cause  was  made  on  the  27th 
of  December,  1826.  And,  as  every  thing,  particularly  after 
this  lapse  of  time,  is  to  be  presimied  to  have  been  rightly 
done,  it  is  fair  to  infer  firom  the  order  itself,  that  the  determi- 
nation of  the  question  of  just  and  reasonable  cause  was  made 
on  that  day ;  that,  subsequently  thereto,  Hawley  consented 
to  execute  the  power ;  and  that,  he  having,  on  the  26th  of 
February,  1827,  given  bond  with  surety,  as  by  law  required, 
the  order  of  sale  was  then  passed. 

The  order  of  sale,  therefore,  it  not  having  been  appealed 
from,  reversed,  or  vacated,  must  be  considered  as  a  good  and 
valid  order. 

4.  Was  the  deed  for  the  conveyance  of  the  land  defective? 
Was  the  power  given  defectively  executed?  The  plaintiff 
in  his  bill  says,  that  the  deed  is  defective.    The  defendants 
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in  their  answer  admit,  that  the  deed  is  defective  in  form,  and 
as  they  are  advised,  defective  also  in  substance.  And,  as 
both  parties  say  it  is  defective,  no  one  can  complain  if  the 
Coort  treats  it  as  a  defective  deed. 

The  deed  mnst,  however,  be  considered  as  defective,  irre- 
spective of  tlie  admission  of  the  parties.  The  power  given 
by  the  Court  of  Probate  to  Hawley,  to  sell  the  land,  was  de- 
fectively executed.  The  order  authorizing  the  sale  was  dated 
February  26th,  1827.  The  only  reference  to  the  order  of 
sale  in  the  deed  is  as  follows :  ^'  being  thereto  authorized  by 
an  order  of  the  Court  of  Probate  for  the  District  of  Stratford." 
The  date  of  it  is  not  given.  By  the  decisions  of  the  State 
Courts,  this  is  not  sufiScient  to  make  the  deed  a  good  one. 
The  authority  of  Hawley  does  not  sufficiently  appear  on  the 
face  of  the  deed.  The  reference  to  the  order  is  not  sufficient- 
ly distinct.     (  Watson  v.  Watson,  10  Conn.,  77). 

The  deed  is  defective  in  another  particular.  The  order  of 
sale  directed  Hawley,  before  a  sale  was  made,  to  give  notice 
of  the  same,  by  advertisement,  on  the  sign-post  in  Bridgeport, 
and  in  a  newspaper  printed  at  Bridgeport.  There  is  nothing 
in  the  deed  to  show  that  this  direction  was  complied  with ; 
and  no  evidence  is  produced  to  show  that  any  notice  was 
given.  The  deed,  therefore,  must  be  considered  defective. 
And  the  power  given  to  Hawley  was  defectively  executed. 

The  question,  then,  is — What  should  a  Court  of  Equity  do 
under  the  circumstances?  Whatever  may  be  said  against 
the  right  of  a  Court  of  Equity  to  interfere,  to  aid  a  defective 
and  invalid  power,  it  is  very  clear  that  it  is  always  ready  to 
interfere  to  aid  the  defective  execution  of  a  valid  power. 
Nothing  is  more  common  than  for  a  Court  of  Equity  to  in- 
terfere to  aid  such  defective  execution  of  a  valid  power,  when 
there  are  no  opposing  equities  on  the  other  side.  In  the  deed 
in  question,  there  is  clearly  an  intention  manifested  by  Haw- 
ley to  execute  the  power  given  him.  He  made  an  attempt  to 
execute  it,  and  the  execution  was  defective.  A  man  has 
power  to  execute  a  deed  of  land.  The  statute  requires  that 
all  deeds  of  land  shall  be  executed  in  the  presence  of  two 
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witnesses.    The  deed  is  executed,  by  mistake,  with  only  odc 
witness.     Equity  will  relieve.    In  this  case,  there  was  no 
statute  regulation  to  be  followed,  in  the  execution  of  the 
power,  by  the  neglect  of  which  the  execution  of  the  deed  was 
defective.     But  the  two  defects  existed,  which  have  been 
pointed  out.    And,  to  aid  defects  of  this  kind,  a  Court  of 
Equity  will  interfere,  when  there. is  no  opposing  countervail- 
ing equity.    (1  Story's  Eq.  Juris.,  §§  95, 169  to  179  \  Smith 
V.  Chapmcm,  4  Conn.j  344 ;   Watson  v.  WeUs,  5  Conn.j  468 ; 
Carter  v.  Champion,  8  Conn.,  549 ;  Sumner  v.  Rhodes,  14 
Conn.,  185.)    Is  tliere,  then,  any  opposing  equity  on  the  part 
of  the  defendants  ?    Nonfl  can  be  discovered.    Upon  the  pe- 
tition of  the  guardian,  the  Court  of  Probate,  after  due  notice 
to  all  concerned,  found  and  adjudged,  that  it  was  for  the  ad- 
vantage of  the  minor  to  have  the  land  sold,  and  that  her  in- 
terest would  be  promoted  thereby.    That  being  so,  the  Court 
authorized  Hawley  to  sell  the  land.    He  bargained  with  the 
plaintiff  for  the  sale,  and  made  a  defective  deed  of  the  land. 
Upon  the  execution  of  such  defective  deed,  all  parties  suppos- 
ing it  to  be  good  and  valid,  the  plaintiff  paid  the  full  value  for 
the  land,  which  full  value  was  paid  to  the  guardian.     There- 
upon, the  plaintiff  went  into  possession,  using  and  improving  it 
as  his  own,  and,  by  his  expenditures,  greatly  adding  to  its  value, 
no  one,  until  the  commencement  of  the  action  at  law,  in  April, 
1850,  contesting  his  right.    Mrs.  Thomas  received  the  pay  for 
the  land,  and  now  retains  it,  never  having  offered  to  return  it ; 
and,  while  so  retaining  it,  seeks  to  recover  the  land,  with  all 
the  improvements,  upon  the  ground  that  the  deed  was  defec- 
tive in  form.    These  facts  show  a  strong  equity  on  the  part 
of  the  plaintiff,  and  no  equity  on  the  part  of  the  defendants. 
It  is  claimed,  however,  on  the  part  of  the  defendants,  that, 
notwithstanding  this  is  so,  the  plaintiff  has  an  adequate 
remedy  at  law,  and  therefore  no  relief  should  be  granted. 
This  remedy,  which  it  is  said  the  plaintiff  has,  is  the  right  to 
bring  an  action  at  law,  for  damages,  against  Hawley,  on  the 
covenants  contained  in  his  deed.    This  is  the  only  remedy  at 
law  which  the  plaintiff  has.    And,  although  it  is  a  remedy 
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i^hich  he  may  have  at  law,  it  is  not  an  adequate  remedy  at 
law.  How  much  of  a  remedy  the  plaintiff  may  have  upon 
BQch  covenants,  does  not  appear.  Whether  any  one  liable 
upon  snch  covenants  would  be  able  to  respond  in  damages  for 
the  breach  of  them,  has  not-been  made  manifest.  Bnt,  wheth- 
er any  one  be  able  to  respond  or  not,  that  should  not  be  con- 
sidered a  sufficient  reason  why  the  defendants  should  not  be 
restrained  from  doing  that,  the  doing  of  which  is  inequitable 
and  unjust,  or  why  the  defendants  should  be  permitted  to  vio- 
late the  equitable  rights  of  the  plaintiff.  There  is  no  remedy 
in  favor  of  the  plaintiff,  by  action  at  law,  against  the  defend- 
ants. They  are  attempting  to  do  that  which,  in  equity  and 
good  conscience,  they  ought  not  to  do.  And,  even  if  there  was 
a  remedy  at  law  against  the  defendants,  it  would  not  prevent 
the  interference  of  this  Court,  as  a  Court  of  Equity,  unless  that 
remedy  at  law  was  a  AiU  and  adequate  remedy.  For,  it  has 
been  held,  that  the  Courts  of  the  United  States,  as  Courts  of 
Equity,  will  grant  relief  to  a  legatee,  against  an  administrator, 
although  the  party  plaintiff  may  have  a  remedy  at  law,  on  an 
administration  bond.     {Pratt  v.  Northam^  5  Mqaon^  95). 

The  decree  of  the  Court  therefore  is,  that  the  defendants 
be  restrained  from  the  further  prosecution  of  their  action  at 
law  against  the  plaintiff,  and  be  decreed  to  release  and  convey 
to  the  plaintiff  all  right  and  title  to  the  land  sought  to  be  re- 
covered in  that  action,  and  that  the  defendants  pay  to  the 
plaintiff  his  costs. 
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The  Rutland  a2Id  Burlington  Kailroad  Company. 

Where  B.  contracted  with  a  Railroad  Company,  in  writiDg,  to  build  certain 
tmdges  on  its  road,  at  a  certain  aum  per  foot,  to  be  paid,  one-fourth  in  cash, 
and  three-fourtha  in  the  stock  of  the  road  at  par  value,  and  the  contract  was 
entirely  silent  as  to  the  time  or  place  of  payment :  Held  that,  looking  to  the 
contract  alone,  B.  could  not  call  for  payment,  either  of  the  cash  or  stock,  until 
a  complete  performance  of  the  contract  on  his  part,  or,  at  any  rate,  before,  or 
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oftener  thau  a  bridge  was  fully  completed.  Nor  could  he  then  sue  and  recoTer 
for  the  stock  without  proof  of  a  special  request  and  of  a  refusal  to  ddiTer  it. 
For,  if  no  time  be  fixed  in  the  contract,  or  by  other  agreement  of  the  parties, 
either  express  or  implied,  for  the  doing  of  the  thing,  a  request  is  essential  to 
the  cause  of  action. 

The  Company,  after  the  commencement  of  a  suit  by  B.  on  the  oontracty  faaTing 
mortgaged  its  road,  to  secure  the  payment  of  debts  due  from  it  to  third  per- 
sons :  ffeidy  that  the  act  of  mortgaging  the  road  would  not  work  or  amount  to 
a  disability  to  perform  the  contract,  or  make  the-  defendants  liable  to  pay  money 
in  lieu  of  the  stock. 

Where  it  appeared  that  it  was  the  custom  of  the  Company  to  make  monthly  pay- 
ments to  B.  and  its  other  contractors,  for  work  done  on  its  road,  upon  estimates 
made  by  the  engineer  at  the  end  of  each  month :  Held,  that  this  must  be 
considered  the  rule  of  payment  under  the  contract,  established  by  mutual  con- 
sent, and  binding  upon  the  parties,  so  as  to  make  a  spedal  request  for  the  stock 
unnecessary. 

Held,  also,  that,  under  the  circumstances  of  this  case,  no  tender  or  offer  of  the 
stock  having  been  made  by  the  Company,  B.  was  entitled  to  recover  ita 
value. 

After  the  making  of  the  original  contract,  B.  proposed  to  put  in  iron  bearings, 
instead  of  wood,  for  so  much  per  foot  of  the  bridges,  varying,  like  the  prices  in 
the  original  contract,  according  to  the  different  spans  in  the  bridges,  '*  in  addi- 
tion," as  B.  said,  "  to  the  former  proposal ; "  but  nothing  was  said  as  to  the 
manner  of  paying  the  additional  expense :  Held,  that  it  might  be  well  inferred, 
that  the  mode  of  paying  for  the  iron  bearings  was  to  be  the  same  as  that  pro- 
vided for  building  the  bridges. 

(Before  Nelson  and  Psentiss,  JJ.,  Vermont,  May,  1858.) 

The  facts  of  this  case  sufficiently  appear  from  the  opinion 
of  the  Court. 

Jonathan  D.  Bradley^  for  the  plaintiffs. 

Charles  Linaley  and  D.  A,  SmaUey^  for  the  defendants. 

Fbentiss,  J.  This  is  an  action  of  account  to  recover  the 
balance  of  book  accounts  between  the  parties,  a  form  of  action 
given  by  statute  in  this  State  for  such  purpose,  and  long  in 
use  here.  After  judgment  to  account  was  confessed  by  the 
defendants,  and  duly  entered  up,  the  action,  by  agreement  of 
the  parties,  and  order  of  Court  founded  thereon,  was  sub- 
mitted to  the  determination  of  referees.  The  referees  have 
made  and  returned  into  Court  a  report,  awarding  to  the 
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plaintiffs  the  sam  of  $13,699  19,  as  being  dae  to  them  from 
the  defendants  to  balance  the  accounts  between  them,  and 
stating  specially  the  facts  and  grounds  upon  which  the  award 
was  made.  Both  parties  have  filed  exceptions  to  the  report, 
objecting  to  certain  allowances  made  by  the  referees,  and  insist- 
ing that  the  report  should  be  modified  and  corrected  in  those 
paiiiicnlars  and  judgment  be  rendered  upon  it  accordingly. 

The  dealings  between  the  parties,  forming  the  subject  of  the 
action,  originated  in  the  undertaking  of  the  plaintiffs  to  build 
for  the  defendants,  and  in  their  actually  building  for  them,  all 
the  railroad  bridges  in  the  Eutland  and  Bellows  Falls  divis- 
ion of  their  road.  The  original  contract,  consisting  simply 
of  a  written  proposition,  made  by  the  plainti£&  in  a  letter,  in 
August,  1847,  and  accepted  by  the  defendants  in  the  same 
month,  is  very  short  and  somewhat  meagre,  embracing  but 
few  details  or  particulars.  After  stating  the  general  plan  or 
model  of  the  bridges,  it  merely  regulates  the  rate  and  mode 
of  compensation,  without  specifying  the  time  or  place  of  pay- 
ment ;  that  is,  it  only  gives  the  prices  of  constructing  the 
bridges  per  foot,  varying  according  to  their  different  spans,  to 
be  paid  one-fourth  in  cash,  and  three-fourths  in  the  stock  of 
the  road  at  par  value. 

For  the  unpaid  balance  due  and  payable  under  the  con- 
tract in  cash,  according  to  the  stipulated  prices,  including  the 
work  conceded  to  be  extra,  which  was,  of  course,  payable  in 
money,  it  is  not  denied  by  the  defendants  that  the  plainti£& 
are  entitled  to  recover.  Thtf  only  questions  presented  by 
their  exceptions  are :  Have  the  plaintiffs  a  right,  on  the  facts 
stated  in  the  report,  to  recover  the  value  of  the  stock  agreed 
to  be  paid  i  And,  if  so,  should  the  rule  of  estimate  be  its 
value  in  February,  1850,  as  allowed  by  the  referees,  which 
was  sixty  per  cent,  of  its  par  value,  or  its  value  at  the  time 
of  commencing  the  action,  which  was  only  fifty  per  cent,  f 

The  written  contract,  as  we  have  already  seen,  is  entirely 
silent  as  to  the  time  or  place  of  payment ;  and,  looking  to  that 
alone,  the  plaintiffs  could  not  call  for  payment,  either  of  the 
cash  or  stock,  until  a  complete  performance  of  the  contract 
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on  their  part,  or,  at  any  rate,  before,  or  oftener  than,  a  bridge 
waB  fiilly  completed.    Nor  could  they  then  sue  and  recover 
for  the  stock,  without  proof  of  a  special  request  and  of  a  re- 
fusal to  deliver  it.    It  is  an  undeniable  rule  of  law,  that  where 
a  promise  is  made  to  do  a  collateral  thing  on  request,  the  re- 
quest is  parcel  of  the  contract,  and  no  right  of  action  arisee  until 
a  request  be  made.    So,  if  no  time  be  fixed  in  the  contract,  or 
by  other  agreement  of  the  parties,  either  express  or  implied, 
for  the  doing  of  the  thing,  a  request  is  essential  to  the  cause 
of  action.    Here,  no  direct,  formal  request  having  been  made 
by  the  plaintiflfs  for  the  stock,  the  question  is,  whether,  on 
the  &ct8  found  and  stated  by  the  referees,  a  time  was  fixed 
for  the  payment  of  the  stock,  so  as  to  make  a  special  request 
or  demand  unnecessary,  or  whether  the  facts  otherwise  super- 
sede or  dispense  with  the  necessity  for  such  demand  or  request 
If  the  fact  of  the  defendants'  having,  since  the  commence- 
ment of  the  suit,  mortgaged  their  road,  to  secure  the  paym^it 
of  debts  due  from  them  to  third  persons,  and  thereby  put  it 
out  of  their  power  to  give  to  the  plaintiffi  unincumbered 
stock,  could  be  considered  as  disabling  the  defendants  from 
performing  their  contract,  it  would  no  doubt  render  a  request 
for  the  stock  unnecessary,  and  a  recovery  could  be  had  for  it 
here,  since  the  law  allows  a  recovery,  in  this  form  of  action, 
for  items  of  account  accruing  or  becoming  due  after  the  com- 
mencement of  the  action,  as  well  as  for  those  which  had  ac- 
crued or  become  due  before.    But  we  think  that  the  act  of 
mortgaging  the  road  would  not  work  or  amount  to  a  disability 
to  perform  the  contract.     The  debts  were  really  as  much  a 
charge  upon  the  road,  or  incumbrance  upon  the  stock,  be- 
fore as  after  the  mortgage.     The  mortgage,  it  is  true,  might 
have  the  efiect  to  depreciate  the  stock  in  the  market,  and 
render  it  less  valuable  to  the  holder ;  but  every  purchaser  of 
or  contractor  for  stock  knows  that  he  must  take  and  hold  it 
subject  to  all  charges  incident  to  the  completion  and  use  of 
the  road,  and  the  accomplishment  of  other  Intimate  objects 
of  the  corporation.   We  cannot,  therefore,  say  that,  by  the  act 
of  mortgaging  the  road  for  the  purpose  mentioned,  the  duty  of 
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the  defendants  to  paj  stock  was  converted  into  an  obligation 
or  liability  to  pay  money  in  lieu  of  the  stock.  The  right  of 
the  plaintiff  to  recover  for  the  stock,  if  any  snch  right  ex- 
ists, most  rest,  then,  npon  other  facts  reported  in  the  case. 

The  time  of  payment,  there  being  no  stipulation  in  the 
written  contract  on  the  subject,  may,  unquestionably,  be  in- 
ferred from  other  evidence— such  as  the  usage  of  the  C!om- 
pany  in  paying  their  contractors,  the  acts  of  the  parties,  or 
the  course  adopted  and  pursued  by  them  under  the  contract. 
Such  evidence  does  not  contradict  any  of  the  terms  of  the 
contract,  but  is  mere  suppletory  matter,  showing  the  under- 
standing and  intention  of  the  parties,  or  rather  the  practical 
construction  put  by  them  upon  the  contract.  I7ow,  it  is  ex- 
pressly stated  in  the  report,  that  it  was  the  custom  of  the  de- 
fendants to  make  monthly  payments  to  their  contractors,  for 
work  done  on  their  road,  upon  estimates  made  by  the  en- 
gineer at  the  end  of  each  month ;  and  that  this  practice  was 
adopted  with  the  plaintiffs.  It  thus  appearing  to  have  been 
the  usage  of  the  Company  to  pay  monthly  on  the  estimates, 
and  that  usage  having  been  adopted  in  reference  to  the  plain- 
tiffi,  the  reterees  might  well  consider  it  as  the  rule  of  pay- 
ment under  the  contract,  established  by  mutual  consent  and 
binding  upon  the  parties. 

The  report  says  nothing  as  to  the  place  of  payment.  If  the 
place,  as  well  as  the  time  of  payment,  had  been  fixed,  it  would 
be  sufficient  for  the  defendants  to  show  that  they  were  ready 
at  the  time  and  place  to  make  payment.  But,  if  no  place 
was  fixed,  it  would  be  the  duty  of  the  defendants,  at  or  within 
the  time,  to  tender  or  offer  the  stock  to  the  plaintiffi.  If  the 
payments  were  not  made  monthly  in  full,  by  reason  of  the 
estimates  not  being  made  in  full,  as  appears  to  have  been  the 
case,  the  fault  would  seem  to  be  on  the  part  of  the  defendants, 
the  estimates  being  made  by  an  officer  in  their  employment 
and  acting  under  their  control.  It  was  owing  to  the  estimates 
not  being  made  in  full,  as  is  stated  to  have  often  happened  in 
practice,  that  there  was  so  large  an  unpaid  balance  due  to  the 
plaintiffs  in  cash  and  stock,  on  the  completion  of  their  con- 
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tract  Id  December,  1849.  After  that,  I  suppose,  no  estimates 
were  necessary.  The  plainti^  soon  called  for  money  on  ac- 
count of  the  contract,  but  the  defendants  declined  paying  any 
nntil  tiiere  had  been  an  examination  of  the  aeconnts.  For 
the  purpose  of  such  examination,  and  with  the  view  of  mak- 
ing a  final  adjustment  of  the  plaintifis'  claims,  the  parties 
met  in  February  following ;  but  no  settlement  was  effected, 
as  tliey  could  not  agree  on  the  amount  due,  or  on  the  mode 
of  payment  of  some  of  the  items  in  the  account,  the  plaintiffi 
claiming  that  the  extra  work  and  iron  bearings  shonld  be 
paid  for  wholly  in  cash,  and  the  defendants  claiming  that  all 
extra  work  connected  with  the  bridges,  and  also  the  iron 
befiriugs,  should  be  paid  for  in  stock  and  cash,  as  under  tbe 
contract,  and  refusing  to  settle  upon  any  other  terms.  On 
these  and  other  facta  stated,  the  defendants  having  made  no 
tender  or  offer  of  stock,  the  referees  found  that  the  plainti& 
were  entitled  to  recover  the  value  of  the  stock ;  and,  they 
having  so  found,  we  are  not  disposed,  under  the  circum- 
stances of  the  case,  admitting  the  point  to  be  not  entirely  free 
from  doubt,  to  disturb  tbe  award  on  that  account.  It  fol- 
lows, of  course,  that,  if  the  plaintiffs  had  a  right  of  action  at 
law  in  February,  1850,  to  recover  for  the  stock,  it  should  be 
estimated  according  to  its  value  at  that  time. 

The  other  question  in  the  case  arises  out  of  the  exceptions 
filed  by  the  plaintifia,  and  relates  to  their  claim  for  the  iron 
bearings.  The  question  is,  whether  this  claim  falls  within 
the  terms  of  the  original  contract,  to  be  pfud  in  the  manner 
therein  stipulated — one-fourth  in  cash  and  three-fourths  in 
stock ;  or  whether  it  should  he  treated  in  the  nature  of  a 
claim  for  extra  work,  to  be  paid,  of  course,  wholly  in  cash. 
The  referees  considered  it  as  subject,- in  that  respect,  to  the 
terms  of  the  original  contract,  and  have  allowed  the  claim 
the  account  according  to  the  mode  of  payment 
scribed;  and  we  think  they  were  justified  in  so 

de  parties  deviate  from  the  original  plan  agreed 
ho  terms  of  the  original  contract  do  not  appear  to 
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be  applicable  to  the  new  work,  it  being  beyond  what  was 
originally  contemplated  by  the  parties,  it  is  undoubtedly  to 
be  regarded  and  treated  as  work  wholly  extra  and  out  of  the 
scope  of  the  contract,  and  may  be  recovered  for  as  such.  But 
it  is  otherwise,  if  the  original  terms  be  not  inapplicable,  and 
there  be  evidence  from  which  it  may  be  inferred  that  it  was 
the  intention  of  the  parties  that  the  new  work  should  be  sub- 
ject to  those  terms.  Here,  the  original  agreement  contains 
particular  stipulations  as  to  the  mode  of  payment  for  building 
the  bridges,  and  the  subsequent  agreement,  under  which  iron 
bearings  were  substituted  for  the  wooden  bearings  contem- 
plated in  the  original  plan,  is  wholly  silent  as  to  the  manner 
of  paying  the  additional  expense  they  wonld  occasion.  From 
that  drcumstance,  taken  in  connection  with  the  expressions 
employed  in  the  latter  agreement,  it  might  be  well  inferred 
that  the  mode  of  paying  for  the  iron  bearings  was  to  be  the 
fiame  as  that  provided  for  building  the  bridges.  The  plain- 
tiflfe  propose  to  put  in  iron  bearings  instead  of  wood,  for  so 
much  per  foot  of  the  bridges,  varying,  like  the  prices  in  the 
original  contract,  according  to  the  different  spans  in  the 
bridges,  "  in  addition,"  as  they  say,  **  to  the  former  proposal " 
— thus  referring  to  the  original  contract.  The  intention  and 
effect  of  the  second  agreement  would  seem  to  be  simply  to 
vary  the  original  plan,  so  far  as  to  substitute  iron  bearings  for 
wood,  and  to  make  a  corresponding  alteration  of  the  original 
stipulated  prices,  by  adding  thereto  so  much  per  foot  as  would 
cover  the  additional  cost,  leaving  the  mode  of  payment  un- 
changed. It  was  not  intended  as  a  separate,  independent  con- 
tract, but  merely  as  supplemental  or  additional  to  the  other ; 
and,  no  doubt,  in  pleading,  a  declaration  stating  the  original 
contract  and  the  agreement  altering  its  terms  in  the  particu- 
lars mentioned,  would  be  good  in  law. 

Such  being  the  views  we  take  of  the  points  raised  in  the 
case,  the  consequence  is,  that  the  exceptions  of  both  parties 
must  be  overruled,  and  judgment  be  rendered  on  the  report 
for  the  sum  awarded  to  the  plaintiffs,  with  interest  thereon 
from  the  time  of  filing  the  report. 
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Charles  Goodyear 

vs. 

Charles  MoBurney  and  othebs. 

Under  §  14  of  the  Act  of  July  4tb,  1836,  (6  U.  8.  SiaL  at  Larp€^  128),  an  action 
at  law  for  the  infringement  of  a  patent  may  properiy  be  brought  in  the  name  of 
the  patentee,  in  behalf  of  a  licenaee  under  him,  who  is  damaged  by  the  inlnnge> 
ment. 

Where,  in  an  action  bo  brought,  the  defendant  sets  up  a  release  from  the  paten- 
tee, a  replication  is  proper,  setting  up  the  license,  the  bringing  of  the  emt  for 
the  benefit  of  the  licensee,  notice  to  the  defendant  of  the  license  and  its  record- 
ing, prior  to  the  release,  want  of  power  in  the  patentee  to  give  the  release,  and 
that  it  was  given  without  the  licensee's  authority  or  consent 

When,  and  on  what  terms,  leaye  will  be  granted  to  file  an  amended  repfication 
setting  up  those  matters. 

(Before  Nelson,  J.,  Southern  District  of  New  Toric,  September  12th,  1853.) 

This  was  a  motion  for  leave  to  file  an  amended  replication 
to  a  plea  of  puis  darrein  conUnuance.  The  action  was  case 
for  the  infringement  of  Letters  Patent  granted  to  the  plain- 
tiff for  improTements  in  the  manufacture  of  india-rubber. 
The  plea  was  put  in  in  September,  1851,  by  McBumey  and 
Cheever,  two  of  the  defendants.  It  set  up  a  release,  under 
seal,  of  these  defendants,  by  the  plaintiff,  from  "  all  claims, 
demands,  actions,  causes  of  action,  and  suits  at  law  or  in 
equity,  for  or  on  account  of  any  and  all  infringements  or  vio- 
lations of  and  upon  any  and  all  patents  which  the  plaintiff 
ever  owned,  then  owned,  or  could  claim  for  improvements  in 
the  manufacture  of  india-rubber."  To  this  plea  the  plain- 
tiff replied,  in  March,  1852,  simply  traversing  the  release. 
The  plaintiff  now  moved  for  leave  to  file  an  amended  replica- 
tion, setting  up  that,  prior  to  the  giving  of  the  release,  the 
plaintiff  had  granted  an  exclusive  license,  under  the  Letters 
Patent  sued  on,  to  one  Greacen,  to  use  the  patented  improve- 
ment in  the  manufacture  of  india-rubber  steam-packing;  that 
the  defendants  had  been  making  that  article  in  violation  of 
the  patent,  to  the  damage  of  Greacen;  that  the  suit  was 
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brought  for  the  benefit  of  Greacen  as  well  as  that  of  the 
plaintiff,  and  to  recover  the  damages  for  the  use  of  Oreacen ; 
that  the  plaintiff,  when  the  suit  was  brought  and  when  the 
release  was  given,  did  not  own  the  rights  so  granted  by  license, 
and  had  no  power  to  give  the  release ;  that  the  license  was 
recorded  in  the  Patent  Office  before  the  release  was  given, 
and  that  the  defendants  also  had  actual  notice  of  it  before  tak- 
ing the  release ;  that,  when  the  release  was  given,  the  defend- 
ants were  liable  to  the  plaintiff  in  a  large  sum  on  account  of 
his  individual  interest  in  the  patent,  exclusively  of  Greacen's 
right  under  it :  and  that  the  release  was  not  intended  by  the 
parties  to  it  to  release  the  damages  for  which  the  defendants 
were  liable  in  respect  to  Greacen's  rights,  and  was  given 
without  Greacen's  authority  or  consent.  The  motion  was 
founded  on  an  affidavit,  made  by  Greacen's  agent,  verifying 
the  truth  of  the  proposed  amended  replication,  and  setting 
forth  that  the  suit  was  commenced  for  Greacen's  benefit  as 
well  as  the  plaintiff's,  by  his,  the  agent's,  direction ;  that  the 
release  was  given  without  his,  the  agent's,  authority  and  con- 
sent ;  and  that  he,  the  agent,  did  not  know  that  ihe  release 
was  pleaded  or  replied  to  until  long  after  the  replication  was 
put  in. 

George  C.  Ooddard^  for  the  plaintiff,  contended  that  the 
amendment  was  allowable  under  §  82  of  the  Act  of  Septem- 
ber 24th,  1789,.  (1  U.  8.  Stat,  at  Large,  91)  ;  that  the  amend- 
ed replication  was  the  proper  method  of  protecting  the  rights 
of  Greacen  (citing  Timan  v.  Ldand,  6  HiU,  237) ;  and  that 
Greacen  could  not  have  sued  in  his  own  name,  under  §  14  of 
the  Act  of  July  4th,  1836,  (5  U.  S.  Stat,  at  Large,  123). 

Edgar  S.  Van  WinJcle,  for  the  defendants. 

Nelson,  J.  The  suit  is  properly  brought  in  the  name  of 
the  patentee,  in  behalf  of  the  party  holding  a  license  to  use. 

There  has  been  much  neglect  and  delay  in  this  proceeding, 
on  the  part  of  Greacen ;  but  I  cannot  say  that  he  shall  be 
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debarred  from  contesting  in  the  usual  way  the  matters  set  ap 
in  the  plea.  The  motion  is  granted,  on  payment  of  the  costs 
of  opposing  it  and  of  putting -in  a  rejoinder  to  the  replication. 


Charles  Hayford 

vs. 

Walter  S.  Gbifftth  and  others. 

An  appeal  from  a  decree  of  the  District  Court  in  Admiralty  to  this  Court  is  not 

regular  unless  the  appellant  gives  sufficient  security  to  answer  the  costs  in  case 

of  affirmance. 
Such  security  is  necessary  to  the  regularity  of  the  appeal,  eren  though  execution 

has  been  issued  on  the  decree  in  the  District  Court,  in  the  absence  of  the 

security  required  to  operate  as  a  mperaedeas. 
An  appeal  to  this  Court  from  the  District  Court,  when  regular,  brings  with  it 

into  this  Court  all  the  ftmds,  if  any,  belonging  to  the  case ;  and,  in  case  of  an 

appeal  from  this  Court  to  the  Supreme  Court,  the  funds  still  remain  in  this 

Court. 

(Before  Nelson,  J.,  Southern  District  of  New  Tork,  September  20th,  1853). 

This  was  a  motion  on  the  part  of  the  appellees,  the  re- 
spondents, to  dismiss  an  appeal  taken  to  this  Conrt  by  the 
libellant  from  a  decree  of  the  District  Court  dismissing  the 
libel.  The  ground  of  the  motion  was,  that  the  appellant  had 
not  given  the  necessary  security  on  his  appeal.  The  facts  are 
suflSciently  stated  in  the  opinion  of  the  Court. 

ComeUvs  Vcm  SarUvoord^  for  the  respondents. 

Erastu8  0.  Benedict^  for  the  libellant. 

Kelson,  J.  This  suit  was  brought  in  the  Court  below  by 
a  seaman  to  recover  his  wages.  According  to  the  45th  rule 
of  the  District  Court,  he  was  not  required  to  give,  in  the  first 
instance,  before  instituting  his  proceedings,  security  for  the 
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costs  that  might  be  awarded  against  him  by  the  Court  below, 
or  by  this  Court,  on  appeal.  By  that  rule,  the  Court,  on  mo- 
tion, may,  for  adequate  cause,  order  the  usual  stipulation  to 
be  given. 

The  counsel  for  the  appellant  supposes  that,  under  the  183d 
rule  of  this  Court,  the  only  consequence  of  neglecting  to  give 
the  security  is  the  issuing  of  execution  against  his  client,  the 
appeal  remaining  otherwise  in  full  force.  That  rule  pro- 
vides, that  the  appellee  may  move  this  Court  to  have  the 
decree  in  the  Court  below  carried  into  effect,  subject  to 
judgment  of  this  Court  or  of  the  Supi'eme  Court  on  appeal, 
upon  giving  his  own  stipulation  to  abide  and  perform  the 
decree  of  such  Courts ;  and  that  this  Court  will  make  such 
order,  unless  the  appellant  shall  give  security,  by  the  stipu- 
lation of  himself  and  competent  sureties,  for  payment  of  all 
damages  and  costs  on  the  appeal  in  this  Court,  and  in  the 
Supreme  Court,  in  such  sums  as  this  Court  shall  direct.  And 
the  153d  rule  of  the  District  Court  provides  that,  when  an 
appeal  shall  be  entered,  the  appellant  shall,  within  ten  days 
thereafter,  give  security  for  damages  and  costs ;  and  that,  if 
security  shall  not  be  given  within  that  time,  the  decree  may 
be  executed  as  if  there  had  been  no  appeal,  imless  further 
time  be  allowed  by  the  Court. 

Execution  has  been  issued  in  the  District  Court  in  this 
case  under  the  153d  rule,  and  returned  nullu  lona^  and  this 
is  supposed  by  the  counsel  for  the  appellant  to  be  the  only 
penalty  for  neglecting  to  give  the  security.  The  en:or  of  the 
counsel  is  in  overlooking  the  Acts  of  Congress  on  the  subject. 
The  Act  of  March  3d,  1803,  (2  U.  8.  Stat,  at  Large^  244,  §  2), 
provides  that,  from  all  final  decrees  in  the  District  Courts, 
where  the  matter  in  dispute,  exclusive  of  costs,  exceeds  the 
sum  of  fifty  dollars,  an  appeal  shall  be  allowed  to  the  next 
Circuit  Court,  and  that  such  appeal  shall  be  subject  to  "  the 
same  rules,  regulations  and  restrictions  as  are  prescribed  in 
law  in  case  of  writs  of  error."  These  rules  and  regulations 
are  found  in  the  22d,  23d,  and  24th  sections  of  the  Judiciary 
Act  of  September  24th,  1789,  and  in  the  Act  amending  the 
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same,  passed  December  12th9  1794,  (1  TI.  S.  Stat,  at  Large^ 
84,  85,  404).  Taking  them  together,  an  appellant,  in  order 
to  make  his  appeal  regular,  and.  entitle  himself  to  a  hearing 
in  the  Oourt  above,  must  either  give  good  and  sufficient  se- 
curity to  prosecute  the  appeal  to  effect,  and  answer  all  dam- 
ages and  costs  on  affirmance  of  the  decree,  or,  if  he  does  not 
wish  to  supersede  execution,  sufficient  security  to  answer  the 
costs  in  case  of  affirmance.  {The  San  PedrOj  2  Wheat,j  132 ; 
CorMvng^a  AdmiraUyy  Chap.  12).  The  rules  referred  to,  both 
in  the  District  and  Circuit  Courts,  were  adopted  for  the  pur- 
pose of  carrying  these  Acts  into  effect  in  cases  where  the  ap- 
pellant has  neglected  to  give  the  security  required  to  operate 
as  a  avpersedeaa.  After  the  lapse  of  the  ten  days,  if  no  se- 
curity has  been  given  for  the  damages  and  costs,  provision  is 
made  for  issuing  an  execution  ;  but,  in  the  case  of  an  appeal, 
as  in  the  case  of  a  writ  of  error  to  the  District  Court,  the  ap- 
peal is  not  regular  unless  security  is  given  at  least  for  the  costs. 
The  two,  in  this  respect,  stand  upon  the  same  footing. 

There  was  a  tender  in  the  District  Court  by  the  respond- 
ents, and  the  money  was  brought  into  Court  to  abide  the 
final  decree.  As  we  shall  dismiss  the  appeal  for  irregularity, 
the  appellant  can  apply  to  that  Court  for  the  money.  Where 
the  appeal  is  regular,  so  as  to  bring  up  the  case  into  this 
Court,  the  funds  belonging  to  the  case  must  be  transferred  to 
this  Court  with  the  papers,  as  the  Court  below  has  no  longer 
any  control  over  them  ;  and  any  discharge  by  that  Court  or 
any  of  its  officers,  of  the  persons  in  whose  custody  the  funds 
may  be,  is  a  nullity.  This  Court,  from  the  time  the  appeal 
takes  effect,  is  responsible  for  the  safe  keeping  of  the  funds, 
and  for  their  application  in  behalf  of  the  party  who  shall 
ultimately  be  found  to  be  entitled  to  them.  The  Court  below 
has  no  longer  any  jurisdiction  over  the  case,  or  any  of  its  in- 
cidents ;  and  it  is  tiie  duty  of  the  clerk  of  this  Court,  in  cases 
upon  appeal,  where  there  is  a  fund  in  the  Court  below,  to 
obtain  a  transfer  of  the  same,  and  to  inquire  into  its  state  and 
condition,  and  report  the  same  to  this  Court,  in  pursuance  of 
the  223d  rule  of  the  District  Court,  which  has  been,  with 
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others,  adopted  as  the  rule  of  this  Court  on  the  subject.    (See 
rule  136  of  this  Court). 

The  practice  is  different  in  case  of  a  further  appeal  from 
this  Court  to  the  Supreme  Court.  Then,  the  property  or 
Ainds,  and  all  other  securities  given  by  the  parties  to  abide 
the  final  decree,  remftin  in  the  Circuit  Court,  because  the 
Supreme  Court  does  not  execute  its  own  decrees,  but  sends 
its  mandate  to  the  Circuit  Court.  The  funds  remwn  where 
the  decree  is  to  be  executed. 


The  Niaoaba. 


Where  a  steamboat  going  up  the  East  riYer,  above  Gorlear's  Hook,  on  the  New 
York  side,  met  another  steamboat  coming  down,  and  the  latter  ported  her 
hehn  to  pass  on  the  right,  but  the  former  starboarded  her  hehn  to  pass  on  the 
left,  and  a  collision  between  the  two  ensued,  and  it  appeared  that,  if  the 
former  had  ported  her  helm,  there  would  have  been  no  collision :  ffeldy  that 
the  former  was  liable  for  the  damages  caused  by  the  coUiaon,  on  account  of 
her  failure  to  port  her  helm. 

In  this  case  it  was  set  up  hj  the  former  Teasel,  as  an  excuse  for  not  porting  her 
helm,  ^t  it  was  a  custom,  in  navigating  that  part  of  the  river,  for  vessds 
coming  down  in  an  ebb-tide  to  keep  off  in  the  middle  of  the  river  and  in  the 
trae  tide,  and  give  to  vessels  going  up  the  benefit  of  the  eddies  and  slack 
water  on  the  New  York  shore,  but  the  evidence  fiuled  to  establish  any  such 
custom.  ».  . 

(Before  Nilsov,  J.,  Southern  District  of  New  Toric,  September  21st,  1858). 

Tffls  was  a  libel  in  rem,  for  collision,  filed  by  John  Yan 
Felt,  in  the  District  Court,  against  the  steamboat  Niagara,  to 
recover  for  damage  done  bj  that  vessel  to  the  steamboat 
Cleopatra.  The  District  Court  decreed  for  the  libellant,  and 
the  claimants  appealed  to  this  Court.  The  facts  are  suffi- 
ciently stated  in  the  opinion  of  the  Court. 

Luther  R.  Marsh  and  Oscar  W.  Sturtevant^  for  the  libellant. 

« 

AleoBO/nder  Ha/mUton^  Jr.^  and  Washmgton  Q.  Morton^  for 
the  claimants. 
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Kelson,  J.    This  is  a  libel  for  a  collision,  filed  by  the 
owner  of  the  steamboat  Cleopatra  against  the  steamboat 
Niagara.    The  collision  took  place  in  the  East  river,  opposite 
Cherry  street.    The  Cleopatra  was  coming  down  the  river  on 
the  New  York  side,  with  passengers,  on  her  trip  from  Nor- 
wich to  New  York,  at  abont  half-past  seven  o'clock  on  the 
morning  of  the  30th  of  December,  1847.    The  Niagara  had 
left  her  berth  in  the  city  that  morning,  with  passengers,  for 
Bridgeport,  had  rounded  Corlear's  Hook,  and  was  straight- 
ening up  the  river,  also  on  the  New  York  side,  when  the  col- 
lision occurred.     It  was  a  clear  morning,  and  there   was 
abundance  of  room  for  the  vessels  to  pass  each  other  withont 
danger.    It  is  quite  apparent,  therefore,  that  there  was  gross 
fault  in  the  navigation  of  one  or  the  other  or  both  vessels,  or 
the  collision  need  not  have  occurred.    The  Cleopatra  was 
struck  on  her  larboard  side,  some  one  hundred  feet  from  her 
bow,  by  the  Niagara,  the  blow  being  a  glancing  one.     It  is 
clear,  upon  the  evidence,  that  the  Cleopatra,  at  the  time  she 
first  descried  the  Niagara,  as  the  latter  was  rounding  the 
Hook,  ported  her  helm  to  pass  on  the  right,  and  that,  if  the 
Niagara  had  ported  hers,  as  was  her  duty,  according  to  the 
established  general  rule,  both  vessels  would  have  passed  free. 
They  were  from  four  to  five  hundred  yards  from  each  other 
when  the  Niagara  opened  on  rounding  the  Hook,  and  each 
vessel  could  be  seen ;  and,  of  course,  in  sufficient  time  for 
each  to  have  made  the  proper  manoeuvre  to  pass  to  the  right. 
But  the  Niagara,  instead  of  porting,  starboarded  her  helm, 
to  pass  inside  of  the  other  vessel.    This  is,  in  the  answer, 
claimed  as  a  right,  founded  upon  the  custom  and  usage  of 
vessels  navigating  this  stretch  of  the  river — that  vessels  com- 
ing down  in  an  ebb-tide  are  bound  to  keep  off  in  the  middle 
of  the  river,  and  in  the  true  tide,  giving  to  vessels  going  up 
the  benefit  of  the  eddies  and  slack  water  on  the  New  York 
shore.    The  evidence  in  the  case  fiedls  to  establish  any  such 
custom.    The  error  of  the  Niagara,  no  doubt,  led  to  the  col- 
lision. 

The  steamboat  Traveller  had  left  her  berth  that  morning 
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on  her  trip  up  the  Sound,  and  was  ahead  of  the  Niagara,  on 
the  New  York  side,  some  five  or  six  hundred  yards.  She 
was  hugging  the  shore,  and  passed  the  Cleopatra  on  the  in- 
side. Some  witnesses  have  been  examined  in  this  Court  on 
the  part  of  the  Niagara,  for  the  purpose  of  establishing  that 
the  Cleopatra  was  in  fault  in  porting  her  helm  after  she 
passed  the  Traveller,  as  the  Niagara  was  then  in  the  wake  of 
that  vessel,  and  so  far  in  shore  that  there  was  not  time  for 
her  to  change  her  course  to  the  right  to  avoid  the  collision. 
But,  upon  a  careful  examination  of  this  evidence,  I  am  not 
satisfied  that  the  position  taken  can  be  maintained.  The 
weight  of  the  whole  evidence  in  the  case  is,  that  the  Traveller 
was  close  in  shore  at  the  time  she  passed  the  Cleopatra,  and 
that  she  had  sheered  in  before  meeting  her,  for  the  purpose 
of  getting  on  the  inside ;  and  farther,  that,  as  soon  as  she 
passed,  the  Cleopatra  ported  her  helm,  to  take  the  right  of  the 
Niagara,  crossing  the  stem  of  the  Traveller  as  she  inclined 
nearer  to  the  shore.  This  brought  the  Cleopatra  on  a  line  with 
the  course  of  the  Niagara,  and  indicated  to  the  latter  at  the 
time  that  the  Cleopatra  intended  passing  her  on  the  right ; 
and  this  in  season  for  her  to  have  ported  her  helm,  as  was  her 
duty,  according  to  the  established  nautical  rule. 

In  order  to  establish  fault  in  the  direction  thus  taken  by 
the  Cleopatra,  it  must  appear  to  the  satisfaction  of  the  Court 
that  the  Niagara,  at  the  time,  was  so  far  west  of  the  Cleopa- 
tra, and  within  so  short  a  distance  of  her,  as  the  two  vessels 
were  approaching  each  other,  that  there  would  not  have  been 
time  for  the  Niagara  to  port  her  helm  and  pass  to  the  right 
without  danger  of  a  collision.  Under  such  circumstances, 
the  Cleopatra  would  not  have  been  justified  in  persevering  to 
pass  on  the  i*ight.  The  evidence,  in  my  judgment,  warrants 
no  such  conclusion.  It  is  apparent  that  the  Niagara  perse- 
vered in  her  supposed  right  to  pass  up  the  western  or  New 
York  side  of  the  river,  after  her  pilot  saw  the  direction  of  the 
Cleopatra,  until  it  was  too  late  to  correct  the  error ;  and  that 
the  management  of  the  Niagara,  under  this  mistaken  view  of 
her  right,  led  to  the  catastrophe. 


.1 
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I  am  satisfied  that  the  decree  of  the  Court  below  is  right 
and  should  be  afiSrmed. 


William  B.  Bebcheb  and  others 

vs. 
Oeobgb  J.  Beohtel  and  John  H.  Dkeyeb,  Jb. 

« 

The  charter-party  of  a  Teasel  provided  that  the  whole  of  it,  except  the  imrt  ne- 
cessary for  the  officers  and  crew,  and  for  stowing  sails,  cables,  and  provisions, 
should  be  at  the  disposal  of  the  charterer,  for  a  specific  Toyage.  The  diarterer 
agreed  to  furnish  a  full  cargo  of  lumber  and  timber  for  the  voyage,  at  a  speci- 
fied price  per  thousand  feet  After  the  vessel  had  received  part  of  her  cargo, 
the  charterer  desired  to  put  on  board  two  pieces  of  Umber  that  were  too  laige 
to  be  received  through  the  portrhole  of  the  vessel,  and  insisted  that  the  port- 
hole should  be  enlarged  to  reo^ve  them,  and  refused  to  furnish  any  more  cargo 
till  that  was  done.  Thereupon,  the  master  landed  the  cargo  that  had  been 
taken  on  board,  and  left  for  another  port,  in  ballast :  ffdd^  in  an  action  by  the 
owner  against  the  charterer,  to  recover  compensati<m  for  the  loss  sustained  by 
the  fidlure  to  furnish  the  cugo,  that  the  undertaking  of  the  charterer  was  to 
furnish  a  cargo  of  such  timber  as  was  suitable  to  the  capacity  and  condition  of 
the  vessel,  and  that  the  owner  did  not  undertake  to  convey  a  given  quantity 
of  lumber  and  timber  generally,  and  was  not  bound  to  alter  the  port-hole  of 
the  vessel. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  September  28d,  1858). 

This  was  a  libel  in  personam^  filed  in  the  District  Court, 
to  recover  compensation  for  the  loss  and  damage  sustained  by 
the  libellants,  as  owners  of  the  brig  Bnenovento,  by  reason 
of  the  non-fulfilment,  by  the  respondents,  of  a  charter-party. 
The  libel  was  dismissed  by  the  District  Court,  and  the  libel- 
lants  appealed  to  this  Court.  The  facts  are  sufficiently  stated 
in  the  opinion  of  the  Court. 


N.  Dome  EUingwoodj  for  the  libellants. 
George  F.  BeUe^  for  the  respondents. 
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Nelson,  J.  The  brig  Buenovento,  of  two  hundred  and  fifty 
tons  burthen,  was  chartered  from  the  libellants  by  the  re- 
spondents, at  the  city  of  New  York,  on  the  2d  of  October, 
1849,  to  carry  a  cargo  of  lamber  and  timber  from  Charleston, 
in  South  Carolina,  to  Barcelona,  in  Spain.  The  owners  en- 
gaged that  the  whole  of  the  Tessd,  except  the  part  necessary 
for  the  accommodation  of  the  officers  and  crew,  and  the  stow- 
age of  sails,  cables,  and  provisions,  should  be  at  the  disposal 
of  the  chaiterers,  who  agreed  to  furnish  a  full  and  complete 
cargo  of  lumber  and  timber  for  the  voyage,  and  to  pay,  as 
freight,  eleven  dollars  per  thousand  superficial  feet,  with  five 
per  cent,  primage.  The  cargo  was  to  be  delivered  and  re- 
ceived alongside  of  the  vessel,  within  reach  of  her  tackles. 
The  charter  was  to  commence  when  the  vessel  should  be  ready 
to  receive  the  cargo  at  her  place  of  loading,  and  notice  there- 
of should  be  given  to  the  charterers. 

The  vessel,  in  pursuance  of  the  charter-party,  arrived  at 
the  port  of  Charleston  on  the  14th  of  the  month,  ready  to  re- 
ceive her  cargo.  After  she  had  received  on  board  a  consider- 
able portion  of  it,  the  agent  of  the  shippers  delivered,  for  the 
purpose  of  being  shipped  on  board,  two  large  masts  or  spars 
—the  one  twenty-seven  inches  in  diameter,  and  the  other 
twenty-eight  inches — ^round  timbers,  and  sixty  feet  in  length. 
The  lumber  was  received  through  a  square  port-hole  in  the 
forward  part  of  the  vessel,  called  the  bow  port,  and  which 
could  not  receive  timber  of  the  length  and  dimensions  of 
these  spars,  the  port  being  only  twenty-four  inches  square, 
which  would  not  receive  timber  of  the  length  of  the  spars 
exceeding  twenty-two  inches  in  diameter.  The  port-hole  was 
of  the  usual  size  for  vessels  of  the  burthen  of  the  Buenovento. 
The  master,  having  waited  some  sixty-three  days  in  all  for 
lumber  and  timber  suitable  to  the  size  and  capacity  of  the 
vessel,  and  the  agent  of  the  shippers  refusing  to  furnish  other 
lumber  till  the  spars  were  taken  on  board,  and  insisting  that 
the  port-hole  should  be  enlarged  so  as  to  receive  them  on 
board,  landed  the  portion  of  the  cargo  that  had  been  taken 
on  board,  in  pursuance  of  orders  from  the  owners  in  New 
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York,  and  left  for  another  port,  in  ballast,  after  full  notice  to 
the  agent  of  his  intention  bo  to  do,  unless  the  cargo  of  the 
yessel  was  completed.   • 

A  good  deal  of  evidence  has  been  taken  on  bo(ih  sides  upon 
the  poiQt  as  to  whether  or  not  the  port^hole  could  have  been 
enlarged  without  injuring  the  strength  and  affecting  the  sea- 
worthiness of  the  vessel.  It  is  exceedingly  doubtful,  upon 
the  evidence,  whether  or  not  the  necessary  alteration  could 
have  been  made  without  permanently  disabling  her  and  ren- 
dering her  unseaworthy ;  and  the  estimate  of  the  expense  va- 
ries from  fifteen  doUara  to  three  hundred  dollars,  according 
to  the  various  witnesses.  I  shall  not  undertake  to  weigh  this 
evidence,  as  it  respects  the  question  either  of  the  practicabil- 
ity of  the  alteration  or  of  its  cost ;  for,  in  my  judgment,  the 
owners,  upon  any  just  and  proper  construction  of  the  charter- 
party,  were  not  bound  to  make  or  submit  to  the  required 
change. 

The  charter  was  entered  into  in  the  city  of  New  York,  and 
the  vessel  lay  in  that  port  at  the  time.  An  opportunity  was 
thus  afforded  to  the  charterers  to  make  any  examination  of 
her  they  might  desire.  Her  tonnage  is  specified  in  the  char- 
ter-party, and  the  only  covenants  entered  into  by  her  owners, 
in  respect  to  her  character  and  condition,  are,  that  she  shall 
be  seaworthy;  that,  during  the  voyage,  she  shall  be  kept 
tight,  staunch,  well  fitted  and  tackled,  and  provided  with 
every  requisite,  and  with  men  and  provisions  necessary  for 
the  voyage ;  and  that  she  shall  receive  on  board  all  such  law- 
ful goods  and  merchandise  as  the  charterers  may  see  proper 
to  ship,  the  same  to  be  properly  stowed  by  the  ship's  crew, 
or  by  such  other  suitable  persons  as  the  captain  may  employ, 
at  the  vessel's  expense ;  the  charterers  agreeing  to  famish  a 
fall  and  complete  cargo  of  lumber  and  timber. 

I  agree  that,  if  the  owners  had  undertaken  to  convey  from 
Charleston  to  Barcelona  a  given  quantity  of  lumber  and  tim- 
ber generally,  for  a  specified  price,  they  would  have  been 
bound  to  furnish  a  vessel  that  could  have  received  and  shipped 
any  description  of  the  article  mentioned,  which,  according  to 
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the  nsage  and  cnstom  of  the  trade,  was  ordinanlj  shipped  at 
the  former  port.  Such  would  have  been  the  fair  and  reason- 
able import  of  the  contract.  But  here,  no  such  contract  has 
been  entered  into.  The  owners  have  simply  chartered  their 
vessel,  and  have  stipulated  that  the  whole  of  it,  with  the  ex- 
ceptions stated,  shall  be  at  the  sole  use  and  disposal  of  the 
charterers  during  the  voyage;  and  that  no  goods  or  mer- 
chandise whatever  shall  be  laden  on  board,  otherwise  than 
by  them  or  their  agents,  without  their  consent.  It  is  an  en- 
gagement, therefore,  on  the  part  of  the  owners,  not  that  they 
will  convey  between  the  ports  mentioned  a  given  amount  of 
lumber  and  timber  for  the  price  mentioned,  but  that  the 
vessel  named  shall  be  employed,  for  the  particular  voyage,  in 
the  conveyance  of  those  articles.  It  seems  to  me  clear,  there- 
fore, that  the  undertaking  of  the  charterers  is  to  furnish  a 
cargo,  at  the  port  designated,  of  such  lumber  as  is  suitable  to 
the  capacity  and  condition  of  the  vessel ;  and  that  it  would 
be  carrying  the  contract  beyond  the  intent  and  scope  of  it, 
to  consider  the  same  as  an  engagement  to  convey  a  given 
qnantity  of  the  article  generally,  without  regard  to  the  means 
of  conveyance. 

Some  evidence  has  been  given  tending  to  show  that  it  is 
not  unusual  to  enlarge  the  port-holes  of  vessels  employed  in 
the  conveyance  of  lumber,  to  enable  them  to  receive  on 
board  spars  of  the  size  of  those  delivered  in  this  case.  But 
the  evidence  is  slight,  and  does  not  approach  to  the  establish- 
ment of  a  usage  or  custom  in  the  trade,  especially  in  the 
case  of  a  charter-party  like  the  one  in  question.  It  may  well 
be  that  an  owner  who  enters  into  an  engagement  generally, 
to  convey  a  given  quantity  of  lumber  and  timber,  might  find 
it  necessary  to  alter  materially  the  construction  of  his  vessel, 
to  enable  him  to  comply  with  the  terms  smd  conditions  of  his 
obligation,  as,  under  such  a  charter,  he  would  be  bound  to 
carry  any  descriptioii  of  the  article  within  the  usage  and  cus- 
tom of  the  trade.  Under  such  a  contract,  there  would  be  no 
reference  to  any  particular  vessel  or  mode  of  conveyance. 
But  where,  as  in  the  present  case,  a  particular  vessel  has  been 
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chartered  for  the  conveyance  of  a  cargo  of  lumber,  the  obli- 
gation 18  different,  and  the  charterers  are,  in  respect  to  the 
cargo  to  be  famished,  bound  to  regard  the  capacity  and  con- 
dition of  the  vessel.  I  agree,  that  changes  of  a  temporary 
character,  as  it  respects  the  interior  of  the  vessel,  such  as 
may  be  usual  and  customary  in  the  trade,  for  the  accommo- 
dation of  the  cargo,  may  be  proper  and  withm  the  duty  of  the 
owners.  But  changes  affecting  her  safety  and  seaworthiness, 
and  thereby  permanently  lessening  her  value,  cannot,  it  seems 
to  me,  be  regarded  as  falling  within  the  contract ;  and  this, 
even  assuming  that  it  may  be  matter  of  doubt  whether  the 
damage  to  the  vessel  will  or  will  not  be  serious  and  perma- 
nent. The  contract,  in  my  judgment,  does  not  impose  upon 
the  owners  the  hazard  of  the  contingency  supposed. 

Upon  the  view,  therefore,  which  I  am  obliged  to  take  of 
the  case,  I  think  that  the  decree  below  is  erroneous,  and  should 
be  reversed.  There  must  be  a  reference  to  the  Clerk  to  ascer- 
tain the  loss  and  damage  sustained  "by  the  libellants. 


Andres  Dedekah  vs.  Francis  Yose  and  others. 

The  words  "  not  accountable  for  rust,"  in  a  bill  of  lading  of  iron,  do  not  exempt 
the  owner  of  the  yessel  from  responsibility  for  damage  by  rust  to  the  iron, 
caused  by  its  haying  been  improperly  stowed  by  such  owner. 

When  sued  for  the  freight  on  such  iron,  its  owner  is  entitled  to  an  abatement  of 
the  freight,  to.  the  extent  of  the  damage  to  the  iron. 

Where,  before  suit  was  broaght  for  the  freight,  the  owner  of  the  iron  offered  to 
pay  the  balance  of  the  freight,  deducting  such  damage,  to  be  ascertained  by 
arbitration  or  by  a  sale  of  the  damaged  iron  at  auction,  but  this  was  refused 
and  the  whole  amount  of  the  freight  was  demanded,  and,  afterwards,  the  dam- 
age was  ascertained  by  such  a  sale,  on  notice  to  the  owner  of  the  vessel,  but 
no  offer  was  made  to  pay  the  balance  so  ascertained,  till  it  was  made  in  the 
answer  hi  the  suit :  Held,  that,  in  a  Court  of  Admiralty,  the  circumstances 
were  equivalent  to  a  tender  after  the  sale  and  before  suit  brought. 

(Before  Nilson,  J.,  Southern  District  of  New  Tork,  September  24th,  1858). 
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This  was  a  libel  in  persana/m,^  filed  in  the  District  Court, 
\>j  the  owner  of  the  brig  Brodrene>  to  recover  freight  for  the 
conyeyance  of  certain  bundles  of  nail-rod  iron,  in  that  yesse], 
from  Newcastle-upon-Tyne  to  New  York.  The  bill  of  ladiug 
of  the  iron  was  dated  May  15th,  1850,  and  contained,  at  the 
foot  of  it,  the  exception,  "  not  accountable  for  rust."  On  the 
discharge  of  the  cargo,  a  portion  of  the  iron  was  found  to  be 
injured  by  rust  The  consignees  claimed  a  deduction  from 
the  fireight  of  the  amount  of  the  damage  to  the  iron,  which 
was  refused.  This  libel  was  then  filed,  claiming  the  whole 
amount  of  the  freight.  The  answer  set  up  that  the  damage 
to  the  iron  was  occasioned  by  bad  stowage ;  that  it  was  sold 
at  auction,  after  notice  to  the  agents  of  the  yessel ;  that  the 
loss  occasioned  by  the  rust  amonnted  to  $164  14 ;  and  that  a 
tender  of  the  amount  of  the  freight  over  and  above  that  sum 
was  made  before  the  libel  was  filed.  The  respondents  also 
brought  into  Court,  with  their  answer,  the  amount  of  the  ten- 
der. Evidence  was  taken  in  the  District  Court  in  respect  to 
the  stowage  of  the  iron,  by  which  it  appeared  that  the  portion 
damaged  by  rust  was  stowed  at  the  bottom  of  the  ship,  under 
a  large  quantity  of  coal,  and  that  the  rust  was  occasioned  by 
such  stowage.  The  District  Court  held  the  tender  sufficient 
to  cover  the  balance  of  the  freight  over  and  above  the  dam- 
age, and  dismissed  the  libel.  From  that  decree  the  libellant 
appealed  to  this  Court.  The  other  facts  are  sufficiently  stated 
in  the  opinion  of  the  Court. 

George  F.  Betts  and  Chwrlea  Domhue^  for  the  libellant. 

Erashia  C.  Benedict^  for  the  respondents. 

NsLSOK,  J.  It  is  urged,  on  this  appeal,  that  the  exception 
in  the  bill  of  lading  exempts  the  owner  from  responsibility 
for  the  damage,  although  the  rust  be  attributed  to  the  defect- 
ive stowage.  But  I  cannot  agree  to  this  doctrine.  Even  in 
the  case  of  the  usual  exception  of  "  the  dangers  of  the  sea,'^  if 
it  can  be  shown  that  the  goods  might  have  been  saved  by  the 
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dae  and  proper  care  and  diligence  of  the  master  and  crew, 
notwithstanding  the  peril,  the  Yeesel  is  answerable  for  the 
loss.  These  exceptions  in  bills  of  lading  do  not  coYer  negli- 
gence or  want  of  care  on  the  part  of  the  carrier.  Whether 
carriers  or  other  employes  can  stipulate  for  exemption  from 
liability  for  negligence  or  nnskilAilness  in  the  fulfilment  of 
their  undertakings,  within  sound  principles  of  public  policy, 
is,  perhaps,  not  exactly  judicially  settled ;  but,  it  may,  at 
least,  be  safely  said,  that  if  any  such  exemption  can  be  set  np, 
it  must  be  in  pursuance  of  an  express  and  positiYC  agreement 
to  that  effect,  or,  what  may  be  the  same  thing,  necessary  and 
unavoidaUe  implication.  Nothing  of  the  kind  appears  in  the 
'  bill  of  lading  in  this  case.  It  is  conceded  that  the  rust  was 
occasioned  by  negligence  or  unskilfulness  in  the  stowage. 
The  bundles  of  iron  stowed  upon  the  top  of  the  coal  were 
discharged  in  good  order,  while  those  under  it,  at  the  bottom 
of  the  vessel,  were  more  or  less  damaged  by  the  rust.  The 
carrier,  therefore,  was  clearly  liable  for  this  damage. 

There  is  a  little  diflSculty  upon  the  question  of  the  tender, 
on  account  of  the  confusion  and  want  of  precision  in  the 
evidence  relied  on  to  establish  it.  There  is  no  doubt  that  the 
respondents  are  entitled  to  an  abatement  of  tlie  freight  claim- 
ed, to  the  extent  of  the  damage  to  the  iron.  But,  in  order  to 
avoid  being  charged  with  costs,  or,  at  least,  to  entitle  them- 
selves to  costs,  they  must  show  that  they  made  a  tender,  or 
what,  in  the  Admiralty,  will  be  regarded  as  an  equivalent, 
before  the  suit  was  brought.  It  is  in  proof,  that  an  offer  was 
repeatedly  made,  before  suit,  to  pay  the  balance  of  the  freight, 
deducting  this  loss,  to  be  ascertained  by  arbitration,  or  by  a 
sale  of  the  damaged  iron  at  auction,  but  that  this  was  refused, 
and  that  the  whole  amount  of  the  freight  was  demanded ;  also, 
that,  after  this,  a  sale  of  the  damaged  iron  at  auction  took 
place,  with  notice  to  the  agents  of  the  vessel,  and  that  the 
amount  of  the  loss  was  in  this  way  ascertained.  But  there 
seems  to  have  been  no  offer  actually  made  to  pay  the  balance, 
after  thus  ascertaining  it,  till  the  offer  that  was  made  on  the 
filing  of  the  answer.    It  is  quite  clear,  however,  that  a  tender 
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again  would  have  been  a  mere  matter  of  form,  as  the  agents 
had  refused  repeatedly  to  accept  the  offer  shortly  before  the 
auction  sale  took  place ;  and,  for  aught  that  appears,  they 
neglected  to  attend  the  sale,  or  to  take  any  notice  of  it,  there- 
by leaving  the  implication  that  they  still  refused  to  adjust 
the  dispute  in  that  way.  If  this  conclusion  can  be  properly 
maintained,  the  tender  on  the  coming  in  of  the  answer  was 
all  that  could  be  essential  to  support  this  branch  of  the  de- 
fence. If  a  tender  had  been  in  fact  made  after  the  balance 
was  aacertained  by  the  sale,  the  case  would  be  free  from  diffi- 
culty ;  and,  if  the  conduct  of  the  agents  fairly  authorizes  the 
conclusion,  that  the  repetition  of  the  tender  would  have  been 
but  an  idle  ceremony,  because  of  the  offers  and  refusals  that 
previously  took  place,  then  the  case  must  be  regarded  as 
standing  upon  the  same  footing  as  if  a  tender  had  been  made 
after  the  sale. 

I  admit  that  this  tender  could  not  be  maintained,  according 
to  the  strict  principles  of  the  common  law.  Indeed,  as  the 
sum  in  controversy  sounds  in  damages,  it  could  not  have  been 
the  subject  of  a  set-off  at  all  in  an  action  at  law.  It  might 
have  been  given  in  evidence  in  abatement  of  the  amount  of 
freight  claimed.  The  doctrine,  however,  of  Courts  of  Admi- 
ralty on  this  subject,  is  less  stringent.  A  tender  may  be 
made  in  salvage  cases,  where  the  amount  in  controversy  is 
quite  as  uncertain  and  indefinite  as  it  is  here ;  and  it  will  be 
upheld  even  where  there  has  been  less  formality  in  making  it 
than  is  required  at  law.  The  Court  looks  to  the  substance 
and  good  faith  of  the  transaction,  rather  than  to  technical 
forms  of  proceeding.  (The  True  BTm^  2  W.  Rob.^  176, 180 ; 
The  Lady  Flora  Hastings^  8  /eZ.,  118  ;  Orosly  v.  OrinneUy 
MS.j  SatUh.  Dist.  N.  JT.,  hefore  Betta^  «/.,  March^  1851 ; 
The  Frederick,  1  Sagg.,  211,  218 ;  2  ChiUy's  Oen.  Pr.,  523). 

Upon  the  whole,  therefore,  I  think  that  the  decree  below 
is  right  and  should  he  affirmed. 


48  SOUTHERK  DISTRICT  OF  NEW  YORK, 


The  Bay  State. 


The  Bay  State. 

Where  a  steamboat  was  nayigattng  the  East  river,  opposite  Kew  York,  not  in  the 
middle  of  the  river,  but  near  the  piers  built  out  from  the  shore  next  to  the 
city,  10  Tiolation  of  the  State  law  of  April  12th,  1848,  entitled,  *'  An  Act  in 
relation  to  the  navigation  of  the  East  river  by  steamboats  7  (Sett.  Jxtwa,  1848, 
chap,  821),  and  a  colMon  ensued  between  her  and  another  steamboat,  whidi 
was  in  the  proper  track,  and  did  every  thing  practicable  to  avoid  the  collision : 
JSeU,  that  the  ktter  vessel  was  not  liable  for  the  damage  caused  to  the  former 
by  the  collision. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  September  28th,  1853). 

This  was  a  libel  in  reyrtj  filed  in  the  District  Court,  by  the 
Norwich  and  New  London  Steamboat  Company,  owners  of 
the  steamboat  Worcester,  against  the  steamboat  Bay  State,  to 
recover  damages  for  a  collision.  In  the  District  Court,  there 
was  a  decree  for  the  libellants.  The  claimants  appealed  to 
this  Court.  The  facts  are  sufficiently  stated  in  the  opinion 
of  the  Court. 

John  Leveridge^  for  the  libellants. 

Daniel  Lordy  for  the  claimant. 

Nelson,  J.  The  law  of  this  State,  passed  April  12th, 
1848,  entitled,  "  An  Act  in  relation  to  the  navigation  of  the 
East  river  by  steamboats,"  requires  steamboats  navigating 
the  East  river  to  keep  the  middle  of  the  river.  This  law  is 
peremptory.  The  masters^ of  vessels  are  bound  to  obey  it, 
and  have  no  discretion,  except  in  cases  of  necessity.  It  is  a 
mistake,  on  the  part  of  those  navigating  vessels  in  this  harbor, 
to  suppose  that  they  may  indulge  the  exercise  of  their  own 
judgment  and  discretion  in  regard  to  the  proper  mode  of  navi- 
gation. If  they  disregard  the  statute,  they  do  so  at  their 
peril.  In  such  cases,  they  are  not  only  guilty  of  a  crime,  ac- 
cording to  the  statute,  but  they  must  take  the  hazard  of  the 
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oonsequenoes  to  their  yesBel,  when  so  out  of  the  proper  track 
aud  on  an  illegal  course.  The  Worcester  was  here  clearly  in 
fault.  She  was  navigating  the  river,  not  in  the  middle,  bat 
near  the  piers  built  out  from  the  shore  next  to  the  city.  She 
was  navigating,  therefore,  in  violation  of  the  law,  and,  as  a 
consequence  of  this  improper  navigation,  she  encountered 
water  craft,  which  led  to  the  collision.  She  met  a  sloop  near 
the  docks,  and  a  towboat  coming  out  of  a  slip,  and,  to  avoid 
these,  she  was  obliged  to  slow  and  sheer  towards  the  Bay 
State^  which  was  on  a  line  with  her,  or  nearly  so,  out  in  the 
middle  of  the  river.  The  Bay  State  was  in  her  true  track. 
There  is  a  little  margin  in  the  testimony  of  the  witnesses,  but 
they  have  to  estimate  the  distance  by  tiie  eye,  and  they  place 
her  substantially  in  the  middle  of  the  river.  Vessels  must 
keep  as  near  the  middle  of  the  river  as  can  be  ascertained  by 
the  exercise  of  sound  judgment  and  observation  on  the  part 
of  the  master  at  the  time.  This  is  the  only  means  of  deter- 
mining at  the  moment.  The  Worcester,  being  on  a  course  in 
violation  of  the  law,  and,  as  one  of  the  consequences,  meet- 
ing the  sloop  and  the  towboat,  and  being  obliged  to  slow  and 
back  and  sheer,  and  the  Bay  State  being  nearly  on  a  line 
parallel  with  her,  upon  the  outer  circle,  in  the  middle  of  the 
river,  there  was,  as  a  matter  of  course,  immediate  danger  of 
collision.  All  that  the  latter  was  bound  to  do  was  to  exert 
her  power  and  skill  faithftilly  to  rescue  the  Worcester  from 
the  impending  peril  into  which  she  had  thus  wrongfully 
brought  herself.  This  she  did.  She  slowed  and  ported  her 
helm  as  soon  as  she  saw  the  sheer  of  the  Worcester.  I  con- 
sider the  testimony  of  the  officers  on  board  of  a  vessel  to  be 
the  better  evidence  of  the  measured  taken,  or  the  manoeuvres 
made  at  the  time,  on  board  of  their  own  vessel.  It  is  idle  to 
say  that  she  could  have  stopped.  This  she  could  not  do  short 
of  three  times  her  length.  All  she  could  do  was  to  slow  and 
port  her  helm,  and,  in  doing  that,  she  did  all  that  was  prac- ' 
ticable,  in  the  emergency,  to  rescue  the  Worcester  from  the 
peril.  This  law  as  to  the  navigation  of  steamboats  will  be 
strictly  enforced ;  and  it  is  high  time  that  the  mastoids  of  ves- 
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Bels  filiould  learn  that  they  must  obey  it  or  take  the  conse- 
quences. The  fundamental  difficulty  in  the  libellants'  case 
is,  that  the  Worcester  was  out  of  the  track  prescribed  by  law. 
She  was  obliged  to  sheer,  to  avoid  the  sloop  and  the  tow-boat 
that  she  met,  and  this  led  to  the  collision.  The  Bay  State 
was  bound  only  to  do  all  she  could,  in  the  midst  of  the  peril, 
to  avoid  it ;  and,  having  done  that,  she  is  free  from  blame. 
The  decree  of  the  Court  below  must,  therefore,  be  reversed, 
and  the  libel  be  dismissed  with  costs. 


The  E.  0.  Scranton. 


There  is  no  law  or  usage  which  gives  to  a  steam  ferry-boat,  ascending  the  East 
river,  opposite  the  city  of  New  York,  a  right  to  keep  close  to  the  shore,  as 
against  a  sailing  vessel  coming  down  the  river,  so  as  to  make  it  the  duty  of  the 
latter  to  change  her  course  to  avoid  a  collision. 

Nor  is  such  right  derivable  from  the  municipal  ordinance  which  forbids  vessels 
from  anchoring  in  the  river  withm  a  certain  distance  of  ferry-slips. 

Exceptions  to  general  rules  of  navigation  are  not  favored  by-Courts  of  Admi- 
ralty. 

Steam  ferry-boats,  navigating  the  East  river,  at  New  York,  from  Peck  slip  to 
WUIiamsburgh,  are  within  the  provisions  of  the  State  law  of  April  12th,  1848, 
entitled,  "  An  Act  in  relation  to  the  navigation  of  the  East  river  by  steam- 
boats," {Sen,  Lam^  1848,  chap,  821). 

(Before  Nelsok,  J.,  Southern  District  of  New  York,  September  29th,  1863). 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by  the 
Williamsburgh  Ferry  Company,  owners  of  the  steam  ferry- 
boat Oneota,  against  the  schooner  K  C.  Scranton,  to  recover 
damages  for  a  collision.  The  District  Court  decreed  in  favor 
of  the  libellants,  and  the  claimant  appealed  to  this  Court. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court. 

WiUiam  G.  Prime^  for  the  libellants. 

William  J.  JECaskett  and  Washington  Q.  Morton^  for  the 
claimant. 
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Nelbok,  J.  This  libel  was  filed  in  the  Court  below  by  the 
owners  of  tbe  ferry-boat  Oneota,  against  the  schooner  E.  C. 
Scranton,  in  a  case  of  collision,  which  occurred  on  the  East 
river,  on  the  1st  of  October,  1850.  The  Oneota  had  left  her 
berth  at  Peck  slip,  md  was  on  her  course  up  the  river,  close 
in  along  the  New  York  shore,  on  her  way  to  Williamsburgh, 
Long  Island,  the  ferry  being  between  those  two  termini.  The 
schooner  was  beating  down  the  river,  and  was  on  her  larboard 
tack,  having  started  upon  it  from  the  Brooklyn  side,  a  little 
below  the  Navy  yard.  She  was  close  hauled,  the  wind  being 
about  southwest  by  south,  which  gave  her  a  direction  towards 
the  foot  of  Clinton  street,  on  the  New  York  side.  This  point, 
judging  from  the  eye  on  the  map,  is  about  midway  between 
Peck  slip  and  the  terminus  of  the  ferry  at  Williamsburgh. 
The  Oneota  kept  her  course  up  the  river,  about  one  hundred 
yards  or  more  from  the  docks,  and  encoantered  the  schooner 
before  that  vessel  had  run  out  her  tack.  The  Court  below 
held  the  schooner  to  have  been  in  fault,  and  decreed  in  favor 
of  the  libellants. 

It  is  contended,  on  the  part  of  the  libellants,  that  the 
schooner  should  have  tacked  about  before  she  reached  the 
track  of  the  Oneota,  and  not  have  persevered  in  her  course, 
as  the  latter  was  in  tbe  slack  water  on  the  New  York  shore, 
which  it  was  the  duty  of  the  former  not  to  enter  before  mak- 
ing her  tack  about.  It  is  also  urged,  that  the  city  ordinance, 
which  forbids  vessels  anchoring  in  the  river  within  a  certain 
distance  of  ferry-slips,  implies  that  the  Oneota  had  a  right  to 
pursue  the  track  she  was  in  without  regard  to  vessels  in  the 
situation  of  this  schooner.  I  cannot  agree  to  either  of  these 
positions. 

In  the  first  place,  the  schooner  had  a  right  to  run  out  her 
course  as  near  to  the  New  York  side  as  was  practicable,  leav- 
ing at  the  time  sufficient  room  to  enable  her  to  tack  about 
without  danger  of  getting  on  shore ;  and  the  ferry-boat  was 
bound  to  know  that  this  was  not  only  her  right  but  her  duty 
and  to  take  the  proper  steps  to  pass  her  in  safety.  She  had 
no  right  to  make  the  track  she  was  in  the  limit  of  the  chan- 
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nel,  and  require  the  schooner  to  tack  abont  when  within  a 
proper  distance  of  that  line,  and  thus  shorten  her  course  as 
she  was  beating  down  the  river.  In  the  next  place,  the  city 
ordinance  does  not  purport  to  regulate  the  navigation  of  the 
river ;  and,  if  it  did,  it  would,  so  far  as  respects  anj  such 
regulation,  be  a  nullity,  the  municipal  authorities  of  the  city 
possessing  no  such  power.  Consequently,  neither  of  the  ex- 
ceptions attempted  to  be  set  up  in  this  case,  in  order  to  dis- 
pense with  the  observance  of  the  admitted  general  nautical 
rule,  has  any  foundation. 

I  have,  heretofore,  had  occasion  to  observe,  in  these  col- 
lision cases,  that  a  large  portion  of  them  occur  in  consequence 
of  a  departure,  by  one  of  the  vessels,  from  the  established 
general  rule  of  navigation ;  and,  as  a  matter  of  course,  such 
departure  is  sought  to  be  vindicated,  by  setting  it  up  as  an 
exception  to  the  rule.  It  was  but  the  other  day  I  decided  a 
case  in  which  a  collision  had  occurred  on  this  river,  a  short 
distance  above  the  place  of  the  present  one,  in  consequence 
of  a  supposed  usage  that  the  ascending  steamer  was  entitled 
to  the  ^ew  York  side,  and  to  the  benefit  of  the  slack  water 
there,  and  that  the  descending  boat  was  required  to  keep 
out  in  the  middle  of  the  river.  Laboring  under  this  misap- 
prehension, as  the  two  boats  approached  nearly  on  a  line,  the 
master  of  the  ascending  boat,  instead  of  porting  his  helm  and 
taking  the  right,  according  to  the  established  rule,  starboard- 
ed it,  and  the  collision  was  the  consequence.  {^The  Niaga/ra^ 
ante  J  p.  87).  Before  a  master  can  venture,  with  any  pru- 
dence, upon  an  exception  to  the  general  rule  of  navigation, 
he  should  be  first  well  satisfied  that  it  has  foundation  in  law ; 
and  it  will  be  safe  for  him  always  to  act  upon  the  assumption, 
that  any  exception  that  the  Courts  can  properly  recognize 
and  approve,  will  be  one  so  universally  known  and  acqui- 
esced in  by  persons  engaged  in  the  navigation,  that  it  cannot 
at  any  time  be  a  matter  of  serious  dispute.  Ko  master  can 
make  an  exception  for  himself.  The  law  alone  can  make  it, 
or  a  usage  so  imiversal,  and  of  such  long  continuance,  as  to 
have  become  a  law  of  the  seas.    Courts  of  Admiralty  lean 


SEPTEMBER,  1868.  53 


Tbe  E.  C.  Scranton. 


against  these  exceptions ;  and  it  would  be  well  for  those  en- 
gaged in  navigation  to  remember  this  principle.  Snch  ex- 
ceptions embarrass  the  navigation  of  vessels,  nnless  they  are 
as  clear  apd  well  defined  as  the  general  rule  itself,  and  lead 
to  most  of  the  marine  disasters  that  occur. 

The  case  in  hand  is  one  among  the  many  instances  that 
have  been  before  this  Court.  If  the  master  of  the  ferry-boat 
had  not  been  misled  by  the  supposed  exception  to  the  gen- 
eral rule,  he  Would  have  found  no  difficulty  in  clearing  the 
schooner.  The  river  is  between  one-half  and  three-quarters 
of  a  mile  wide  where  the  collision  occurred,  and  was  open  to 
him.  As  the  schooner  was  on  her  larboard  taci:,  and  in  a  line 
crossing  his  track  as  she  approached  the  New  York  shore, 
and,  as  he  should  have  seen  in  time  that  there  would  be 
danger  if  the  Oneota  kept  her  course,  he  should  have  ported 
his  helm,  and  passed  the  schooner's  stem,  instead  of  attempt- 
ing to  pass  her  bow.    This  would  have  avoided  all  danger. 

There  is  another  difficulty  the  ferry-boat  has  to  encounter 
in  this  case.  By  the  law  of  Kew  York,  passed  April  12th, 
1848,  entitled,  "  An  Act  in  relation  to  the  navigation  of  the 
East  river  by  steamboats,"  vessels  navigating  this  part  of  the 
East  river,  up  or  down,  are  required  to  keep  in  the  middle  of 
it.  This  boat  in  her  trips  runs  back  and  forth  lengthwise  of 
the  river,  from  Peck  slip  to  Williamsburgh,  a  distance  of 
more  than  a  mile.  I  have  had  occasion  to  apply  this  rule  of 
navigation,  during  this  term,  in  the  case  of  the  steamboat 
Worcester.  {The  Bay  Stdte^  omte^  p.  48).  The  boats  of  this 
ferry  fall  within  this  law,  and  are  bound  to  conform  to  it.  It 
is  quite  as  applicable  to  them,  for  the  distance  they  run,  as  to 
any  other  vessel  navigating  these  waters. 

I  am  satisfied,  therefore,  that  the  decree  below  was  errone- 
ous and  must  be  reversed. 
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Under  m  contract  to  low  "  at  the  risk  of  the  master  and  ownera  "  of  the  tow,  i 
tug  U  reaponsble  onlf  for  the  ezerciee  of  ordinar;  skill  and  diligence  in  h«r 
navigation. 

Such  a  contract  does  not  coiitain  a  atipulstion  fbr  negligence. 

Whether  a  contract  Uipnlating  for  the  exemptaoo  of  the  tng  from  proper  and  lea- 
Bonable  care  and  skill  In  navlgatloii,  would  be  UwfHil,  gvm-i, 

(Before  Kuson,  J.,  Southern  IHstrict  of  New  Tork,  September  30th,  1863). 

Thib  was  a  libel  in  rem,  filed  in  the  District  Court  against 
the  steam-tDg  Princeton,  to  recover  the  value  of  s  cargo  of 
coal  -which  was  loet  b/  the  sinking  of  a  canal-boat  on  which 
it  was  laden.  The  canal-boat  was  towed  by  the  tug  frota  the 
Karitan  river,  in  New  Jersey,  to  the  port  of  New  York,  un- 
der the  Ebllowing  order,  signed  by  the  ^ent  of  the  claimants: 
"  December  lOth,  1847.  To  the  captains  of  the  eteam  tow- 
boats  of  the  Delaware  and  Karitan  Canal  and  the  Camden 
and  Amboy  Railroad  and  Transportation  Companies  :  Take 
in  tow  canal-boat  No.  350,  Carroll,  master,  and  tow  the  same 
from  Philadelphia  to  New  Tork  and  back  again,  at  the  risk 
of  the  master  and  owners,  they  paying  the  steam-towing." 
On  this  order,  the  master  of  the  canal-boat  endorsed  the  fol- 
lowing agreement :  "  I  agree  to  have  the  within  named  boat 
towed  according  to  the  terms  specified  within."  The  Court 
bftlnw  dismiraed  the  libel,  and  the  libellant  appealed  to  this 
The  other  facts  are  sufficiently  stated  in  the  opinion 
Court. 

^^8  McMahon  and  Washington   Q.  Morton,  for  the 

[t. 

hridge  iMvngaton,  for  the  claimants. 

ON,  J.     Under  the  contract  in  this  case,  the  tug  is 
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responsible  only  for  the  exercise  of  ordinary  skill  and  dili- 
gence in  her  navigation — such  care  and  diligence  as  a  pru- 
dent man  wonld  exercise,  under  like  circumstances,  in  regard 
to  his  own  affairs.  In  other  words,  the  tug  is  liable  for  neg- 
ligence, by  which  I  mean  the  absence  of  ordinary  and  rea- 
sonable care  and  attention  in  her  navigation.  It  is  urged  by 
the  claimants,  that,  under  this  contract,  she  can  be  made  lia- 
ble only  in  case  of  gross  negligence.  It  is  somewhat  difS- 
cult,  however,  to  understand  exactly  what  is  meant  by  this 
expression  in  the  law,  unless,  as  has  been  said  by  an  eminent 
English  judge,  in  a  recent  case,  it  means  little,  if  any  thing, 
more  than  negligence  with  an  epithet.  The  absence  of  ordi- 
nary care  and  attention  may  be,  under  certain  circumstances, 
gross  negligence.  But,  in  determining  the  rights  of  the  par- 
ties to  this  suit,  I  do  not  enter  into  the  supposed  distinction 
between  the  different  degrees  of  negligence,  as  the  contract 
in  this  case  does  not,  in  my  judgment,  contain  a  stipulation 
for  negligence  at  all.  Whether  any  such  contract  can  be 
upheld  upon  any  sound  principle  of  law,  will  be  determined 
when  the  question  arises.  It  does  not  arise  here.  Some  ex- 
press and  positive  stipulation  to  that  effect  will  be  required, 
before  it  can  be  presented  for  consideration.  An  agi*eement 
to  be  towed  "  at  the  risk  of  the  master  and  owners  "  of  the 
tow,  does  not  exempt  the  tug  from  proper  and  reasonable 
care  and  skill  in  her  navigation. 

'  The  tug  had  a  barge  lashed  to  her  larboard  side,  and  the 
canal-boat  in  question  was  lashed  outside  of  the  barge.  As 
the  vessels  entered  the  tide  in  the  East  river,  which  was 
strongly  ebb,  the  tow  was  submerged  and  sank.  The  pre- 
ponderance of  the  evidence  is,  that  the  speed  of  the  tug  was 
slackened  and  she  had  nearly  lost  her  headway,  before  she 
entered  the  tide,  and  that  the  accident  was  attributable  to  the 
tow^s  being  heavily  laden,  and  having  been  in  a  leaky  con- 
dition from  the  time  that  she  was  taken  in  tow  in  the  Earitan 
river.  Some  evidence  has  been  given  to  show  that  the  tug 
was  in  fault  in  not  entering  the  tide  head  on,  instead  of  enter- 
ing it,  as  she  did,  somewhat  obliquely,  as  she  rounded  into  it. 
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The  master  of  the  tag  states  that,  when  he  entered  the  tide, 
it  was  a  little  on  his  larboard  bow ;  that  he  has  tried  yarious 
ways  at  different  times ;  and  that  he  thinks  that  the  safest 
coarse.  There  are  different  opinions  on  the  sabject.  All  the 
evidence  impeaching  the  condact  of  the  tag,  is,  however, 
slight  and  ansatisfactoiy.  The  bnrthen  of  establishing  the 
want  of  ordinary  skill  and  diligence  on  the  part  of  the  tag 
at  the  time  of  the  disaster  rests  on  the  libellant,  and,  as  the 
preponderance  of  the  evidence  is  the  other  way,  the  decree 
of  the  Conrt  below  mast  be  affirmed. 


Thomas  A.  De  Mill  akd  others 

vs. 
Augustus  Lookwood. 

What  oonsiderations,  by  way  of  equitable  estoppel,  will  not  operate  to  prerent  a 
recoyery  by  a  plaintiff,  in  an  action  at  law  to  recoyer  the  posseesion  of  land. 

A.,  by  his  will,  devised  land  to  J.,  for  life,  and,  after  J.'b  death,  to  P.  and  the 
heirs  male  of  P.'s  body.  After  J.'s  death,  P.  conyeyed  his  interest  m  the  land 
to  M.  By  his  will,  M.  devised  his  interest  in  it  to  the  then  children  of  the  said 
P.,  one  of  whom  was  T.,  an  hear  male  of  P.'s  body.  Afterwards,  by  a  resolo- 
tion  of  the  Legislature  of  Connecticut,  Q.,  the  guardian  of  those  children,  was 
authorized  to  sell  and  convey,  for  their  benefit,  their  interest  in  the  land  under 
the  devises.  The  resolution  declared  the  estate  to  be  a  fee  simple.  Q.  made  a 
conveyance  under  the  resolution.  Afterwards,  P.  died :  JETaU^  that  the  Legis- 
lature had  authorized  the  conveyance  of  the  right  which  would  belong  to  the 
children,  as  P.'s  issue,  on  his  death ;  and  that,  by  the  conveyance  by  Q.,  T.  was 
divested  of  all  title  to  the  land  under  the  will  of  A. 

Bemhle,  that  the  fee  tail  given  to  P.  by  the  will  of  A.,  became,  by  such  resoln- 
tion,  a  fee  simple  in  the  said  children,  and  passed  by  the  conveyance  made  by 
Q.,  so  as  to  bar  the  rights  of  hdrs  male  of  P.'s  body  who  were  bom  after  the 
conveyance  by  Q. 

At  the  time  of  the  passage  of  the  resolution,  the  Legislature  exercised  judicial 
powers ;  but,  whether  the  resolution  is  to  be  regarded  as  a  judicial  dedsion, 
quere, 

(Before  Inosrsoll,  J.,  Connecticut,  September,  186S). 

This  was  an  action  for  the  recoverj  of  a  tract  of  land 
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Bitnate  in  Stamford.  The  plaintiffl,  four  in  number,  were 
the  children  and  the  only  heirs  male  of  Peter  De  Mill.  The 
title  to  the  land  was  originally  in  Anthony  De  Mill.  *He,  by 
his  will,  made  the  15th  of  July,  1790,  devised  the  land  to  his 
nephew  Joseph  De  Mill,  for  life.  At  his  decease,  the  land 
was  given  by  the*  will  to  Peter  De  Mill,  a  son  of  Anthony, 
and  to  the  heirs  male  of  his  body.  The  will  was  admitted 
to  probate  on  the  18th  of  August,  1790.  Joseph  died  in  the 
year  1800.  Peter  died  in  July,  1852.  One  of  the  plaintiffs, 
Thomas  A.,  was  bom  in  1799,  one  in  1804,  one  in  1807,  and 
one  in  1811.  On  the  2lBt  of  July,  1798,  Peter  conveyed  to 
Mary  Arnold  all  the  right,  title,  and  interest  which  he  had 
in  the  premises,  without  stating  what  that  right  was.  There 
Avas,  in  the  deed,  a  covenant  that  he  had  good  right  to  convey 
the  same.  Mary  Arnold,  by  her  will,  made  on  the  24th  of 
October,  1800,  devised  all  her  right  and  interest  in  the  pre- 
mises, to  "  the  children  of  Peter  De  Mill."  Mary  Arnold 
died  early  in  1801.  In  October,  1801,  Peter  Quintard  was 
appointed  guardian  of  the  children  of  Peter  De  Mill  who  had 
then  been  bom,  namely  Thomas  A.,  two  daughters,  and  a  son 
who  died  in  1889.  As  such  guardian,  he  presented  his  petition 
to  the  Legislature  of  the  State,  in  which  he  alleged,  that  his 
wards  were  the  owners  in  fee  of  the  premises,  by  devises 
from  Anthony  De  Mill  and  Mary  Arnold,  and  prayed  for 
power  to  sell,  for  the  benefit  of  his  wards,  all  the  right,  title, 
interest  and  claim  which  they  derived  under  either  of  those 
devises.  The  Legislature  passed  a  resolution  authorizing 
Quintard,  as  such  guardian,  to  sell,  for  the  benefit  of  his 
wards,  all  the  right,  claim  and  interest  which  they  acquired 
to  the  premises  by  virtue  of  those  devises,  and,  in  that  reso- 
lution, declared  the  estate  which  it  authorized  to  be  sold, 
to  be  an  estate  in  fee  simple.  At  that  time,  the  Legislature 
exercised  not  only  legislative  but  judicial  power.  In  pursu- 
ance of  that  resolution,  Quintard,  as  such  guardian,  on  the 
10th  of  April,  1802,  sold  the  interest  of  his  wards  in  the  land 
to  David  Holly.  On  the  same  day.  Holly  sold  all  his  inter- 
est to  Isaac  Ambler ;  and,  on  the  Ist  of  April,  1809,  Ambler 
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conveyed  to  the  defendant.  Ever  since  that  date,  the  defend- 
ant had  been  in  possession  of  the  premises,  claiming  them 
as  his  own,  and  had  made  extensive  improvements  on  them, 
adding  greatly  to  their  value.  At  the  trial,  evidence  was 
offered  by  the  defendant  tending  to  prove,  that  Qointard  was 
paid  the  full  value  of  the  land ;  that  that  full  value  was  paid 
to  the  plaintiffs  when  they  became  of  age ;  that  they  received 
it,  knowing  that  it  was  the  avails  of  the  land ;  that  they  still 
kept  it ;  that  they  knowingly  permitted  the  defendant  to  go 
on  making  improvements  on  the  land,  supposing  it  to  be  his 
own,  without  telling  him  of  their  claim ;  that  Peter  De  Mill 
died  in  the  city  of  New  Torlf,  where  he  was  domiciled,  and 
had  been  for  severa]  years,  leaving  a  will ;  and  that,  by  that 
will,  he  devised  real  and  personal  estate  of  some  value,  in 
that  city,  to  the  plaintiffs. 

Charles  Hawley  and  Henry  DuUo7iy  for  the  plaintiff. 

Thomas  C.  Perkins  and  Thomas  B.  BvUer^  for  the  de-. 
fendant. 

Ingebsoll,  J.,  in  submitting  the  case  to  the  jury,  charged 
them  as  follows : 

The  plaintiffs,  if  there  were  nothing  else  in  this  case  but  the 
will  of  Anthony  De  Mill,  would  be  entitled  to  the  property 
in  question,  in  fee  simple.  For,  the  statutes  of  this  State 
have  declared,  that  every  estate  given  in  fee  tail  shall  be  an 
absolute  estate  in  fee  simple,  in  the  issue  of  the  first  donee  in 
tail.  The  plaintiffs  would,  therefore,  be  entitled  to  a  verdict, 
to  recover  possession  of  the  premises. 

It  is  urged,  however,  by  the  defendant,  that,  in  the  year 
1802,  the  fee  of  the  land  was  attempted,  at  least,  to  be  sold 
by  Quintard,  the  then  guardian  of  Thomas  A.,  one  of  the 
plaintiffs,  and  of  the  other  children  of  Peter  who  had  then 
been  born,  by  virtue  of  power  given  to  l^im  by  the  Legisla- 
ture ;  that  a  deed  of  the  land  was  given  by  Quintard  to 
Holly,  from  whom  the  defendant  claims;   that  Quintard 
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was  paid  the  full  value  of  the  land  ;  that  that  full  value  was 
paid  to  the  plaintiff  and  their  sisters,  with  their  consent, 
when  they  became  of  age ;  that  they  received  that  full  value, 
knowing  it  was  the  avails  of  the  land  sold  by  Quintard ; 
that  they  keep  that  full  value ;  that  the  plain ti&  have  know- 
ingly permitted  the  defendant  to  go  on  making  improvements 
on  the  land,  supposing  it  to  be  his  own,  without  telling  him 
of  their  claims ;  and  that,  therefore,  the  plaintiffs  ai*e  now 
estopped  from  saying,  either  that  the  power  with  which  the 
Legislature  invested  Quintard  was  a  defective  or  invalid 
power,  or  that  it  was  defectively  executed.  Whatever  the 
rule  might  be  in  a  Court  of  Equity,  (and  it  is.  not  necessary 
to  decide  what  the  Equity  rule  would  be),  these  facts  would 
not,  in  a  Court  of  law,  estop  the  plaintiffs  from  saying,  that 
the  power  which  was  given  to  Quintard  by  the  Legislature, 
to  convey  the  right  which  was  acquired  by  the  plaintiff  or 
either  of  them,  under  the  will  of  Anthony,  or  the  fee  of  the 
land,  was  an  invalid  power  for  that  purpose,  or  that  it  has 
been  defectively  executed.  . 

The  defendant  farther  urges  that,  in  the  deed  of  July,  1798, 
from  Peter  to  Mary  Arnold,  there  are  certain  covenants  which 
are  binding  upon  the  plaintiffs,  as  his  heira  at  law ;  and  that, 
in  consequence  of  the  covenants  in  that  deed,  and  of  the  de- 
vise to  the  plaintiffs  under  the  will  of  Peter,  the  plaintiffs  can- 
not now  claim  tjie  land.  But  these  facts,  even  if  they  were 
as  claimed  by  the  defendant,  would  not,  in  law,  deprive  the 
plaintiffs  of  the  right  to  demand  the  land. 

The  defendant  also  urges,  that  he  has  held  the  land  ad- 
versely ever  since  the  year  1809,  claiming  it  as  his  own,  and 
denying  all  right  of  every  one  else  to  it ;  and  that  such  adverse 
possession,  under  such  a  claim  of  right,  gives  him,  in  law,  a 
title  to  it.  K  any  one,  having  no  right  to  land,  enters  upon 
it  and  holds  it  adversely,  claiming  title  to  it  as  against  all  the 
world,  the  person  who  has  the  actual  title  and  the  present 
right  of  possession,  will,  after  the  lapse  of  fifteen  years,  be 
deprived  of  all  title,  if,  for  that  fifteen  years,  he  permits  such 
adverse  possession,  without  exercising  his  right  of  possession. 
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This  is  the  general  rule.  There  are  certain  exceptions  to  it, 
in  favor  of  individuals  nnder  certain  disabilities,  which  it  is 
unnecessary  to  specify.  If,  then,  the  defendant  has  had  pos- 
session of  the  land  between  forty  and  fifty  years,  claiming  title 
to  it,  and  denying  the  right  of  every  one  else,  the  question 
arises :  Did  the  plaintiffs,  for  a  period  of  fifteen  years  of  such 
adverse  possession,  have  the  right  to  the  immediate  possession, 
and  permit  the  defendant,  for  that  period,  to  exercise  that 
right,  without  exercising  it  themselves  ?  K  they  did,  then 
their  title  is  gone. 

By  the  will  of  Anthony  De  Mill,  neither  of  the  plaintiffs 
had  any  right  of  possession,  until  the  death  of  Peter  De  Mill, 
in  1852.  The  right  of  possession,  after  the  death  of  Joseph 
De  Mill,  was  in  Peter.  By  his  deed  to  Mary  Arnold,  in 
1798,  that  right  in  Peter  became  vested  in  her.  By  her  do- 
vise,  which  took  effect  early  in  1801,  to  Thomas  A.  De  Mill, 
one  of  the  plainti£b,  and  the  other  children  of  Peter  who 
were  then  born,  the  right  of  possession,  which,  by  the  deed 
from  Peter  to  Mary  Arnold,  was  vested  in  her,  became  vest- 
ed in  Thomas  A.  and  the  other  devisees  named  in  her  will. 
Then,  if  there  were  nothing  else  in  the  case,  the  right  of  im- 
mediate possession  would,  from  about  the  year  1801,  have 
been  vested  in  Thomas  A.  and  the  other  devisees  named  in 
the  will  of  Mary  Arnold.  As,  then,  Thomas  A.  would,  for 
more  than  fifteen  years  after  he  became  of  age,  have  permitted 
the  defendant  to  exercise  the  right  of  possession  to  the  land 
in  question,  claiming  it  as  his  own,  without  exercising  the 
right  which  he,  Thomas  A.,  had,  the  defendant  would,  as 
against  him,  have  the  right  to  the  land.  But  there  is  a  deed, 
executed  in  1802,  from  Quintard,  as  guardian  of  Thomas  A. 
and  the  other  devisees  in  the  will  of  Mary  Arnold,  made  by 
virtue  of  a  resolution  of  the  Legislature ;  and,  if  that  deed 
conveyed  the  life-right  which  Peter  had  under  the  will  of 
Anthony,  and  which  became  vested  in  Thomas  A.  and  the 
other  three  devisees  in  the  will  of  Mary  Arnold,  by  virtue 
of  that  will,  and  that  life-right  only,  then,  after  that  deed, 
during  the  life  of  Peter,  there  was  no  right  of  possession  in 
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Thomas  A.  Under  those  circumstances,  no  adverse  posses- 
sion by  the  defendant  would  affect  Thomas  A.'s  present  legal 
title,  for  the  reason  that,  from  the  time  such  adverse  posses- 
sion commenced,  up  to  the  time  of  the  death  of  Peter,  in 
1853,  there  was  no  right  of  possession  in  Thomas  A.  The 
plaintiffl  admit  that,  at  least,  that  life-right  was  conveyed  by 
that  deed,  though  they  deny  that  any  thing  more  than  such 
life-right  was  conveyed. 

But,  it  is  claimed  by  the  defendant,  that  the  deed  executed 
by  Quintard  to  Holly,  in  pursuance  of  the  resolution  of  the 
Legislature,  will  prevent  a  recovery  in  this  action ;  and  the 
Court  is  of  opinion,  that  that  deed  affords  to  the  defendant  a 
complete  defence  in  this  suit. 

There  are  several  reasons  urged  on  the  part  of  the  defend- 
ant, why  that  deed  will  deprive  the  plaintiffs  of  the  right  to 
recover  in  this  action : 

1.  It  is  admitted  that,  if  any  one  of  the  plaintiffs  has  no 
title  to  the  land  in  question,  though  the  other  plaintiffs  may 
have  the  whole  title,  no  recovery  can  be  liad  in  this  action. 
To  entitle  the  plaintiffs  to  a  verdict,  all  the  plaintiffi  must 
have  a  right  to  demand  the  possession.  And  it  is  claimed 
by  the  defendant  that,  at  all  events,  the  resolution  of  the  Le- 
gislature authorized  Quintard  to  sell  all  claim  which  Thomas 
A.  had  to  the  land  in  question  under  the  will  of  Anthony  ; 
and  that,  after  the  deed  from  Quintard  was  executed,  Thomas 
A.  could  have  no  right  under  that  will.  It  is  admitted  by 
the  plaintiffi  that,  after  that  deed,  Thomas  A.  could  have  no 
claim  under  the  will  of  Mary  Arnold.  But  they  deny  that 
he  was,  by  that  deed,  deprived  of  the  right  which  he  had 
under  the  will  of  Anthony.  They  say  that  what  he  took  by 
the  will  of  Anthony,  was  not  a  right  that  could  in  law  be 
conveyed  by  deed ;  that  it  was  a  mere  possibility,  a  mere 
expectancy,  during  the  life  of  Peter,  a  mere  capability  of  in- 
heriting, without  any  rights  of  property  attaching  to  it,  so 
long  as  Peter  should  live. 

The  estate  given  to  Peter  by  the  will  of  Anthony,  was  an 
estate  tail  male.    That  estate,  upon  the  death  of  Peter,  he 
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leaving  male  issue,  would,  in  sueb  issue,  become  an  estate  in 
fee  simple.  During  the  life  of  Peter,  his  issue  bad  no  inter- 
est in  the  land  which  could,  in  law,  be  conveyed  by  deed. 
Such  was  the  common  law,  and  the  Legislature  had  never,  by 
any  general  law,  altered  the  common  law  in  this  respect.  ~  It 
is  admitted,  that  the  Legislature  could,  by  a  general  law,  alter 
the  common  law  in  this  respect,  and  authorize  the  issue  of 
the  tenant  in  tail  to  convey  by  deed  the  right  or  claim  which 
would  belong  to  him,  as  such  issue,  or  the  possibility  to 
which  he  was  entitled,  as  such  issue.  It  is  claimed  by  the 
defendant,  that,  by  the  resolution  of  the  Legislature,  in  this 
particular  case,  they  authorized  that  to  be  done.  And  such 
is  the  opinion  of  the  Court.  The  Legislature  could,  by  a 
general  law,  authorize  it  to  be  done.  They  could,  by  a  par- 
ticular special  law,  authorize  it  to  be  done  in  a  particular  case. 
They  adopted  the  latter  course.  After  that  resolution  of  the 
Legislature,  and  the  deed  from  Quintard  which  followed  it, 
Thomas  A.  could,  at  no  time,  claim  any  title  to  the  land  by 
virtue  of  the  will  of  Anthony.  He,  therefore,  has  no  present 
right  to  the  land,  and  there  can  be  no  recovery  in  this  case, 
whatever  the  rights  of  the  other  plaintiflEs  may  be. 

2.  It  is  also  claimed  by  the  defendants,  that,  by  virtue  of 
the  proceedings  had  before  the  Legislature  in  October,  1801, 
the  estate  tail  given  to  Peter  by  the  will  of  Anthony,  and 
which  estate  had,  by  the  devise  of  Mary  Arnold,  vested  in 
the  four  children  of  Peter  then  living,  became  in  them  an 
estate  in  fee  simple ;  that,  as  what  they  had  was  sold  and 
conveyed  by  the  deed  of  Quintard,' the  fee  simple  to  the  land 
was  conveyed ;  and  that,  as  a  consequence,  none  of  the  plain- 
tiffs have  any  right  to  the  land. 

It  has  already  been  decided  that  Thofnas  A.  has  no  right 
to  the  premises,  and  that,  therefore,  there  can  be  no  recovery 
in  the  present  action.  It  is  not  necessary,  therefore,  for  the 
purposes  of  the  present  case,  to  decide  the  question  whether 
the  other  plaintiffs  would  have  any  right  to  the  land  in  con- 
troversy. But,  as  the  determination  of  this  latter  question 
may  be  desirable  to  the  parties  contesting,  in  reference  to 
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any  contemplated  future  proceedings,  I  will  express  my  views 
in  regard  to  it. 

Tlie  resolution  of  the  Legislature  which  authorized  the  sale 
of  the  land,  called  that  which  was  to  be  conveyed  a  fee  sim- 
ple, and  authorized  Quintard  to  convey  a  fee  simple.  The 
Legislature  would  have  had  a  right,  by  a  general  law,  to  de- 
clare every  fee  tail  to  be  a  fee  simple  in  the  tenant  in  tail ; 
and,  after  such  general  law,  an  estate  in  fee  tail  would,  in  the 
tenant  in  tail,  be  converted  into  a  fee  simple.  Such  was  the 
course  adopted  several  years  ago  by  the  Legislature  of  the 
State  of  New  York.  The  Legislature,  by  so  doing,  would 
not  take  any  right  of  property  from  any  one  and  vest  it  in 
another.  They  would  not  take  any  strict  legal  right  from 
any  one.  For,  the  issue  of  the  donee  in  tail,  has  no  strict 
legal  right  until  after  the  death  of  such  donee.  During  the 
life  of  such  donee,  such  issue  has  no  right  in  the  entailed 
estate  which  can  be  conveyed  ;  but  only  a  possibility  or  ex- 
pectancy or  capability  of  inheriting.  He  has  no  right  to 
convey ;  and,  by  the  common  law,  such  issue  may,  in  various 
ways,  without  any  act  done  by  him,  or  any  act  left  undone 
by  him,  be  deprived  of  that  possibility  or  expectancy.  The 
Legislature  have  a  right,  at  all  times,  by  a  general  law,  to 
change  the  course  of  the  inheritance,  and  deprive  such  issue 
of  the  capability  of  inheriting.  If,  then,  the  Legislature  had, 
in  the  year  1801,  as  was  done  by  the  Legislature  of  the  State 
of  New  York  a  few  years  previously,  passed  a  general  law, 
declaring  all  fee  tails  to  be  fee  simples,  that  which  Peter  took 
by  the  will  of  Anthony,  and  which  had  become  vested,  by 
the  will  of  Mary  Arnold,  in  the  four  children  of  Peter  then 
living,  would,  in  them,  have  become  a  fee  simple.  If  this 
could  be  done  by  a  general  law,  it  could  be  done  by  a  par- 
ticular special  law.  And  the  proceedings  had  before  the  Le- 
gislature may  be  considered  as  a  particular  special  law,  by 
which  the  fee  tail  which  was  given  to  Peter  by  the  will  of 
Anthony,  and  which  was  then  vested  in  those  four  children, 
became  in  them  a  fee  simple.  As,  therefore,  what  they  had 
a  right  to  was  sold  by  the  deed  of  Quintard,  it  follows  that 
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the  fee  simple  was  sold ;  and  that,  consequently,  none  of  the 
plaintiffi  have  any  right  to  the  land. 

8,  Another  reason  urged  by  the  defendant,  why  the  deed 
from  Qttintard  deprives,  the  plaintiffs  of  the  right  to  recorer 
the  land  is,  that  the  proceedings  had  before  the  Legislature 
in  October,  1801,  became  a  judicial  decision,  binding  upon 
all  the  world,  establishing  the  estate  to  be  conveyed  to  be  a 
fee  simple.  In  1801,  the  Legislature  exercised  judicial  as 
well  as  legislative  powers.  But,  it  is  not  deemed  necessary  to 
determine  this  last  question.  Enough  has  been  said  to  show 
that  the  plaintiffs  have  no  right  to  the  demanded  premises, 
and  that  there  must  be  a  verdict  in  favor  of  the  defendant. 


The  Falcon. 


In  order  to  charge  a  carrier  for  the  Don-deliverj  of  goods,  some  eyidence  of 
their  non-delivery  most  be  given  bj  the  shipper  or  owner ;  but,  slight  e^- 
denoe  wiU  be  sufficient  to  throw  upon  the  carrier  the  burden  of  showing  the 
delivery. 

Where  the  bill  of  lading  of  goods  specified  that  they  were  to  be  delivered  to  L. 
or  Z. :  Heldy  in  an  action  against  the  carrier  for  their  non-delivery,  that  it  was 
not  enough  for  the  shipper  to  show  the  non-delivery  to  L.,  but  that  he  must 
also  give  some  evidence  of  the  non-delivery  to  Z. 

(Before  Nelson,  J.,  Southern  District  of  Kew  York,  October  Gth,  1868). 

This  was  a  libel  in  rem,  filed  in  the  District  Court,  to  re- 
cover the  value  of  a  box  of  goods  alleged  to  have  been  lost 
in  the  course  of  shipment  from  New  York  to  Ohagres,  in  the 
steamship  Falcon,  in  April,  1849.  The  bill  of  lading,  which 
was  signed  bj  the  purser  of  the  ship,  acknowledged  the  re- 
ceipt of  the  box,  and  engaged  to  convey  and  deliver  the  same 
at  Chagres,  in  goo4  order,  the  dangers  of  the  seas  excepted, 
outside  of  the  bar,  to  S.  Lea  or  Zachrisson  &  Kelson,  or  their 
assigns.  The  shippers  were  Livingston,  Wells  &  Co.,  and 
the  goods  were  destined  to  the  house  of  Cooke,  Baker  A  Co., 
of  San  Francisco.    On  the  arrival  of  the  ship  at  Chagres,  the 
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box  was  put  on  board  of  a  boat  in  charge  of  the  second  mate 
of  the  ship,  and  sent  on  shore  to  be  delivered  to  one  Bamos, 
who  had  a  place  of  business  at  Chagres,  and  who  was  the 
agent  of  the  house  of  Zachrisson  &  Nelson,  of  Panama,  on 
the  other  side  of  the  Isthmus.  The  ship  was  anchored  a  lit- 
tle over  a  mile  from  the  plac^  of  landing.  Afterwards,  S. 
Lea  came  on  board,  and  called  for  the  box.  The  purser, 
who  had  charge  of  the  landing  of  the  goods  at  that  place, 
advised  him  that  it  had  already  been  sent  on  shore.  There 
was  no  warehouse  at  the  place  of  landing,  and  the  usual  cus- 
tom of  the  ship,  in  1849,  was  to  land  goods  at  the  store-house 
of  Bamos,  whi<^h  was  across  the  Chagres  river,  in  the  old 
town  of  Chagres.  Whether  the  box  ever  reached  that  place, 
or  the  hands  of  Bamos,  did  not  appear.  There  was  proof 
that  it  did  not  reach  the  house  of  Cooke,  Baker  &  Co.,  of 
San  Francisco,  the  ultimate  place  of  its  destination.  The 
District  Court  dismissed  the  libel,  and  the  claimants  appealed 
to  this  Court. 

Eragtu%  C.  Benedict^  for  the  libellant. 

Oeorge  F.  BettSy  for  the  claimants. 

I^ELSON,  J.  The  Court  below  dismissed  the  libel  on  the 
ground,  principally,  that  evidence  of  the  non-delivery  of  the 
goods  to  S.  Lea,  was  not  sufficient  to  charge  the  carrier — 
that  evidence  should  also  have  been  given  of  the  non-delivery 
to  the  house  of  Zachrisson  &  Kelson,  the  other  consignees. 
The  case,  as  thus  presented  on  the  evidence,  is  undoubtedly 
a  close  one,  and,  if  it  had  been  before  me  originally,  I  might 
possibly,  in  weighing  the  evidence,  have  inclined  to  a  differ- 
ent conclusion  from  that  at  which  the  Court  below  arrived. 
But,  as  the  weak  point  in  it  has  not  beei)  strengthened  by 
the  additionul  testimony  in  this  Court,  and  as  the  libellant 
has,  since  the  appe&l^  had  an  opportunity  to  supply  the  defect, 
it  is  bnt  right,  perh^s,  tp  <|Qnclude  that  the  inference  of  the 
Court  below  was  the  proper  one. 
6 
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It  BeeiDB  to  be  well  settled^  that,  in  order  to  charge  the  car- 
rier, some  evidence  must  be  given,  on  the  part  of  the  shipper 
or  owner,  of  the  non-delivery  of  the  goods,  according  to  the 
requirement  of  the  bill  of  lading.  {OriffUhs  v.  Lee^  1  Carr. 
dh  P.,  110 ;  OUbart  v.  Dale,  5  Ad.  cfe  Ml.,  643 ;  2  OreerU. 
M).j  §  218 ;  Angell  on  Carriers,  4c70).  Very  slight  evidence 
will  be  sufficient  to  throw  upon  the  carrier  the  burden  of 
showing  that  the  goods  have  been  delivered.  But  there  must 
be  some  evidence  by  the  shipper,  in  the  first  instance,  of  the 
non-delivery. 

Kow,  the  weak  point  of  the  case,  on  the  part  of  the  libel- 
lant,  is  this :  According  to  the  bill  of  lading,  the  box  was  to 
be  delivered  to  S.  Lea  or  to  Zachrisson  &  Kelson,  at  Chagres. 
Lea  has  been  examined  and  proves  clearly  that  the  goods 
were  not  delivered  to  him.  But,  there  is  a  total  absence  of 
any  evidence  of  a  non-delivery  to  the  other  consignees. 
There  is  evidence  that  the  box  did  not  reach  the  house  of 
Cooke,  Baker  &  Co.,  of  San  Francisco,  but  this  affords  no 
inference,  legal  or  logical,  that  it  did  not  come  to  the  hands 
of  Zachrisson  &  Nelson,  of  Panama. 

And,  besides,  the  tendency  of  the  evidence  on  the  part  of 
the  claimants  is,  not  that  there  was  a  delivery  to  Lea,  but  to 
Bamos,  who  was  the  agent  of  Zachrisson  &  Kelson,  at  Cha- 
gres, to  forward  goods  to  them.  His  place  of  business,  and 
the  place  where  the  goods  were  landed,  was  on  the  opposite 
side  of  the  river  from  Lea's  place  of  business.  The  box  had 
been  sent  there  before  Lea  called  for  it  on  board  the  ship ; 
and,  if  any  effect  is  to  be  given  to  the  rule  of  law,  that  the 
owner  must  give,  at  least,  some  evidence  of  the  non-delivery, 
in  order  to  charge  the  carrier,  it  seems  to  me,  that  the  fair 
application  of  it,  in  this  case,  sustains  the  view  taken  by  the 
Court  below.  As  I  have  already  said,  proving  that  the  box 
did  not  I'each  Cooke,  Baker  &  Co.,  of  San  Francisco,  in  no 
respect  helps  the  case.  It  may  have  been  lost  in  the  hands 
of  Bamos,  or  in  the  transit  across  the  Isthmus,  before  it 
reached  Zachrisson  &  Kelson,  or  while  in  their  hands  at 
Panama. 
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I  admit  that  the  point  on  Avhich  the  case  turns  is  a  nice 
one,  and  not  without  its  difficulties,  which  might  have  been 
cleared  up  and  disembarrassed  by  further  testimony.  But,  I 
am  inclined  to  think,  that  npon  the  Btrict  principleB  of  4e 
law  governing  the  case,  the  burden  lay  upon  the  libellant  to 
furnish  the  evidence.  He  should  have  given  some  testimony 
legally  tending  to  show  that  the  goods  had  not  been  deliv- 
ered to  Zachrisson  &  iN'elson,  or  to  Bamos,  their  agent  at 
Ghagrea.  I  find  no  such  evidence  in  the  case,  and  must, 
therefore,  affirm  the  decree  below. 


The  John  Jat. 

On  an  appeal  from  a^  decree  of  the  District  Court  diamiBBing  a^libel  in  rem  for 
the  foreclosure  of  a  mortgage  on  a  Teasel,  this  Court  will  not  permit  the  libel 
to  be  amended  so  as  to  convert  the  suit  into  an  action  to  recover  possession 
of  the  vessel 

The  Ck>urts  of  Admiralty  of  the  United  States  have  no  Jurisdiction  of  a  suit, 
where  the  subject  matter  in  controyersy  is  simply  the  title  to,  or  right  of  prop- 
erty in  a  veasel,«and  where  the  suit  is  brought  to  recover  the  possession. 

Nor  have  those  Courts  any  jurisdiction  of  a  suit  in  rem  for  the  foreclosure  of  a 
mortgage  on  a  vessel. 

(Before  Nklsov,  J.,  Southern  District  of  New  York,  October  8th,  1853). 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  to  fore- 
close a  mortgage,  given  by  the  purchaser  of  the  steamboat 
John  Jay,  to  secure  the  consideration  money.  The  sale  was 
absolute,  and  the  transfer  was  duly  recorded  in  the  office  of 
the  Collector  and  enrolled  in  the  name  of  the  vendee.  The 
mortgage  was  given  back  at  the  time  of  the  execution  of  the 
bill  of  sale,  and  provided  for  the  payment  of  the  purchase 
money  by  instalments,  some  of  which  had  become  due  pre- 
vious to  the  commencement  of  the  suit.  The  libel  set  out  the 
mortgage  and  the  default  in  payment,  and  concluded  with  a 
prayer  for  a  decree  that  the  purchase  money  be  paid,  or  the 
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ship  be  condemned  to  pay  the  same.  The  claimant  claimed 
under  the  vendee  and  mortgagor.  The  District  Court  dis- 
missed the  libel  for  wSnt  of  jurisdiction,  holding,  that  the 
Admiralty  Court  possessed  no  power  to  entertain  proceedings 
for  the  foreclosure  of  a  mortgage.  The  libellants  appealed 
to  this  Court  from  that  decision,  and  also  made  a  motion  here 
for  leave  to  amend  the  libel,  so  as  to  change  the  character  of 
the  proceeding  from  a  suit  to  foreclose  a  mortgage,  to  a  pos- 
sessory action  to  recover  possession  of  the  vessel,  on  the 
ground  of  the  general  principle,  that,  in  the  case  of  a  default 
in  the  payment  of  a  personal  mortgage,  the  title  becomes 
absolute  in  the  mortgagee. 

Charles  JoneSy  for  the  libellant. 

George  F.  BeUSy  for  the  claimant. 

Nelson,  J.  The  amendment  sought  goes  to  the  gravamen 
of  the  matters  in  controversy,  and  introduces  a  new  and  dif- 
ferent subject  of  litigation  from  that  put  forth  and  contested 
in  the  Court  below.  It  is  probable,  from  the  liberality  with 
which  amendments  in  pleadings  are  allowed  in  Courts  of  ori- 
ginal jurisdiction,  that  if  this  application  had  been  made  to 
that  Court,  it  might  have  been  granted  on  some  terms.  But, 
even  there,  I  apprehend,  it  would  have  been  the  exercise  of 
very  considerable  indulgence  to  have  allowed  it.  But,  be 
that  as  it  may,  it  is  clear  that  I  have  no  authority,  in  this 
Court,  to  make  the  amendment ;  for,  to  make  it,  and  entertain 
the  suit,  would  obviously  be,  in  effect,  to  assume,  not  appellate, 
but  original  cognizance  of  the  subject  matter  of  the  litigation. 
The  questions  of  the  title  to,  or  right  of  property  in  the  ves- 
sel, or  of  the  right  to  the  possession  of  it,  all  of  which  would 
become  involved  in  the  controversy,  if  the  amendment  be 
made,  have  never  been  before  the  Court  below,  and,  of  course, 
have  never  been  passed  upon  by  it.  In  hearing  the  case, 
therefore,  this  Court  would  not  be  sitting  as  an  appellate 
Court.    The  amendment  to  the  libel  allowed  by  the  appel- 
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late  Coni-t  in  the  case  of  Sousemam,  v.  The  Schooner  North 
Carolina^  (16  Peters^  40),  and  which  was  held  to  be  error, 
was  much  less  effectual  in  changing  the  Bnbject  of  the  litiga- 
tion, than  the  one  proposed  in  this  case.  Upon  this  ground, 
therefore,  the  motion  most  be  denied. 

There  is,  also,  another  difficulty  in  the  way  of  allowing  the 
amendment.  As  I  am  at  present  advised,  its  allowance 
would  not  remove  the  objection  to  the  jurisdiction.  I  am 
not  aware  of  any  case,  or  of  any  settled  practice  or  usage  of 
the  Courts  of  Admiralty  in  this  country,  affirming  the  juris- 
diction of  those  Courts  in  cases  where  the  title  to,  or  right 
of  property  in  vessels,  simply,  has  been  in  dispute,  and  where 
the  proceedings  have  beeninstituted  to  recover  the  possession, 
except  between  part  owners ;  and  I  shall  not  be  the  first  to 
set  the  precedent.  The  appropriate  remedy  is  at  common 
law,  in  an  action  of  trover,  or  replevin,  where,  in  the  latter 
action,  if  the  party  seeks  to  obtain  the  possession  in  the  first 
instance,  he  must  give  security  for  the  return  of  the  property, 
with  damages  for  its  detention  in  case  he  fails.  Though  the 
remedy  is  summary,  and  enabTes  the  person  claiming  the 
title  to  get  immediate  possession  of  the  property,  yet  the 
rights  of  the  adverse  party  are  protected.  But  the  proceed- 
ing in  Admiralty  in  a  case  where  the  title  to  a  vessel,  or  the 
right  to  its  possession,  simply,  is  in  dispute,  and  where  the 
vessel  is  seized  in  the  first  instance,  and  taken  out  of  the  pos- 
session of  the  adverse  party,  is  harsh,  and  may  frequently 
lead  to  abuse.  The  jurisdiction  in  question  was  not  exercised 
by  the  High  Court  of  Admiralty  in  England,  till  it  was  con- 
ferred upon  it  by  the  late  Act  of  Parliament  of  8  and  4  Victo- 
ria, Chap.  65.  {TheJohny^JSagg.^^Oh\  The Frvit Preserver^ 
Id.,  l&l ;  The  Warrior,  2  Dodson,  288 ;  and  see  the  cased 
collected  in  LeUvnd  et  al.  v.  Tlie  Skip  Medora,  2  Woodb. 
dk  J/".,  108  to  118).  There  is  some  conflict  in  the  cases  on 
this  subject  in  the  English  Admiralty,  but  the  weight  of  them 
is  against  the  jurisdiction.  The  Act  of  Parliament  conferring 
it  contains  several  regulations  providing  means  possessed  by 
the  Courts  of  common  law  and  Equity,  of  arriving  at  the 
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tmih  and  jiiBtice  of  the  case ;  and,  among  others,  the  Court 
is  empowered  to  award  issues  of  fact  to  be  tried  before  the 
common  law  Oonrts.  I  do  not  see  that  there  is  any  thing  in 
the  qnestion  of  the  mere  title  to,  or  right  of  property  in  a  ves- 
sel, beyond  what  there  is  in  the  case  of  any  other  article  of 
personal  property,  that  should  make  it  the  subject  of  Admiral- 
ty jurisdiction.  The  dispute  between  part  owners  of  a  vessel 
about  her  employment  is  a  very  different  matter.  So  is  the 
exercise  of  the  power  to  dispossess  a  master  who  has  become 
disloyal  to  his  owners ;  and  such  like  cases.  No  doubt,  the  title 
to  a  vessel  may  frequently  come,  collaterally,  in  question,  in 
cases  where  the  subject  matter  in  dispute  is  clearly  within  the 
Admiralty  jurisdiction.  But  I  am  speaking  of  cases  where  the 
subject  matter  of  controversy  is  simply  the  title  to,  or  property 
in  the  vessel,  or  the  right  to  her  possession,  disconnected  from 
matters  that  are  confessedly  within  Admiralty  cognizance. 

As  I  have  looked  into  the  whole  of  this  case,  and  concur 
with  the  Court  below  that  it  had  no  jurisdiction,  I  may  as 
well  dispose  of  the  case  finally,  and  shall  therefore  affirm' 
the  decree  below,  leaving  the  party  to  go  before  the  proper 
tribunal  at  law,  for  redress. 


Thomas  Eansom  and  others  vs.  William  Mayo. 

Where  a  contract  was  made  upon  the  land,  between  the  owner  of  a  Teasel  and 
a  ship-builder,  for  her  repdr  by  the  latter  in  his  ship-yard  on  the  land :  JBeldy 
that  an  action  in  penonam  would  not  lie,  in  the  Admiralty,  to  recover  for 
damage  to  the  vessel  caused  by  the  negligence  of  the  slup-builder  in  hauling 
the  vessel  up  on  ways,  to  be  repaired. 

Neither  the  contract  nor  the  service  is  maritime. 

(Before  Nelson,  J.,  Soutiiem  District  of  New  Tork,  October  10th,  1868). 

This  was  a  libel  mjpersonam.    The  respondent  was  a  ship- 
builder, and  the  owner  of  a  ship-yard  in  Coxsackie,  N.  Y. 
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The  action  was  brought  by  the  owner  of  a  vessel,  to  recover 
for  the  damage  caused  to  her  in  consequence  of  her  having 
broken  from  her  fastenings  upon  the  ways,  as  she  was  being 
hauled  up  to  be  repaired  in  the  ship-yard«  The  libel  was 
founded  upon  an  implied  engagement  and  duty  on  the  part 
of  the  ship-builder  to  perform  the  service  with  skill  and  care. 
IN'egligence  and  want  of  proper  skill  in  conducting  the  busi- 
ness, were  alleged  as  the  cause  of  the  damage.  The  District 
Court  dismissed  the  libel,  for  want  of  jurisdiction,  upon  the 
ground  that  the  duty  of  the  respondent  did  not  arise  out  of  a 
maritime  contract,  and  that  the  work  and  labor  to  be  per- 
formed were  not  a  maritime  service ;  that  the  contract  was 
made  upon  the  land,  and  related  to  service  to  be  performed 
upon  the  land;  and  that,  therefore,  the  case  did  not  fall 
within  the  Admiralty  jurisdiction.  The  respondent  appealed 
to  this  Court. 

The  Court  concurred  in  the  view  taken  by  the  District 
Court,  and  aflSrmed  its  decree,  with  costs. 


John  H.  Mott  vs.  Elisha  B.  Buokman. 

Where  the  maBter  of  a  Teasel,  who  was  her  charterer  for  a  spedfio  term,  under 
a  charter-party  which  provided  that  he  should  furnish  her  with  aU  requidte 
stores,  purchased  supplies  for  her :  Setd^  that  the  master,  and  not  the  owner, 
was  ezclusiTely  responsible  for  the  supplies. 

HeU  also,  that,  under  the  circumstances  of  this  case,  the  vendor  of  the  sup- 
plies was  chargeable  with  notice  that  the  master  was  the  charterer. 

Semhle,  that  a  charter-party  is  not  a  conveyance^  within  the  proviffions  of  the 
Act  of  July  29th,  1860,  (9  IT.  8.  Stat,  at  Large^  440),  and  is  not  required  to 
be  recorded  in  the  Collector's  office. 

The  recording  or  non-recording  of  the  conveyance  of  a  vessel,  only  aflTects  the 
question  of  the  priority  of  liens  on  the  vesseL  It  does  not  affect  the  quesUon 
of  the  personal  liability  of  her  owner. 

(Before  Nxlson,  J.,  Southern  District  of  New  Tork,  October  10th,  1858). 
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This  was  a  libel  in  perBonam^  filed  in  the  District  Court, 
by  Mott  against  Buckman,  as  owner  of  the  brig  Badius,  to 
recover  the  sum  of  $274^  for  necessary  stores  and  provisions 
famished  the  vessel  upon  the  order  of  her  master.  She  was 
abont  entering  npon  a  voyage  from  New  York  to  Norfolk, 
Ya.,  and  thence  to  the  West  Indies,  and  credit  was  given  for 
the  bill  of  supplies  nntil  she  should  return  from  her  voyage. 
Jennett,  the  master,  who  ordered  the  supplies,  chartered  her 
from  Buckman,  on  the  25th  of  September,  1851,  for  twelve 
calendar  months  from  that  date,  at  the  rate  of  $200  per 
month,  the  charterer  to  keep  the  vessel  in  good  repair  during 
the  term,  and  pay  all  bills  and  demands  against  her,  and  do 
all  acts  necessary  to  her  safety  and  good  condition,  and  de- 
liver her  up  in  good  order  at  the  expiration  of  the  twelve 
months,  ordinary  wear  and  tear  excepted.  There  was  also  a 
special  stipulation  in  the  charter-party,  that  the  charterer 
should  furnish  the  vessel  with  all  the  requisite  stores  and 
materials,  and  should  also  bear  the  expenses  of  her  naviga- 
tion, the  vessel  to  be  delivered  into  his  possession  for  his  sole 
use  and  disposal  during  the  said  term.  The  vessel  had  been 
purchased  by  Buckman  on  the  25th  of  September,  1851. 
On  the  same  day,  the  sale  was  recorded,  the  vessel  was  regis- 
tered in  his  name,  and  the  charter-party  was  entered  into  be- 
tween him  and  Jennett.  The  supplies  in  question  were 
ordered  by  Jennett  on  the  19th  of  September,  although  they 
were  not  delivered  until  the  25th.  The  question  in  the  case 
was,  whether  or  not  the  owner  was  liable  for  them  under  the 
circumstances.  The  supplies  were  furnished  by  the  firm  of 
S.  &  E.  S.  Bloomfield ;  but,  in  order  that  the  members  of  that 
firm  might  be  witnesses  in  the  case,  they  assigned  the  demand 
to  the  libellant,  and  one  of  the  members  of  the  firm  was  the 
principal-  witness  to  sustain  the  action.  Jennett,  who  was  a 
witness  for  the  defence,  testified  that,  at  the  time  he  pur- 
chased the  supplies,  he  informed  the  firm,  that  he  had  char- 
tered the  ship  for  the  voyage  above  mentioned,  and  that  he 
wanted  the.  goods  on  credit  until  the  vessel  should  return, 
which  was  agreed  to.    The  vessel  returned  in  February,  1852, 
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and,  soon  afterwards,  the  bill  was  presented  to  him  for  pay- 
ment, but  was  not  paid.  ^  Bloomfield  denied  that  Jennett 
informed  the  firm,  at  the  time  of  the  purchase,  that  he  had 
chartered  the  vessel  from  Knckman  for  the  voyage ;  but  ad- 
mitted that  Jennett  told  him,  at  the  time,  that  Buckman  was 
negotiating  for  the  purchase  of  the  vessel,  that  the  papers  for 
the  transfer  had  not  been  completed,  bat  that  they  wonld  be 
in  a  few  days,  and  that  he  (Jennett)  was  to  be  the  master. 
He  Airther  stated,  that  he  delayed  the  delivery  of  the  stores 
nntil  Rndnnan  became  the  owner,  for  the  purpose  of  securing 
his  liability  for  the  payment ;  and  that  he  ascertained  that 
the  title  of  the  vessel  was  perfect  at  the  Gustom-House  before 
the  goods  were  actually  delivered. 

The  Court  below  decreed  in  favor  of  the  libelant.  The 
respondent  appealed  to  this  Court. 

John  Ooohrcme^  for  the  libellant.    _     * 

Ed/wa/rd  Sa/ndford^  for  the  respondent. 

Kelson,  J.  Looking  at  the  case  in  any  aspect  in  which  it 
can  be  viewed,  it  is  quite  dear,,  that,  although  Euckman  was 
the  general  owner  of  the  vessel  at  tiie  time  the  supplies  were 
furnished,  yet  Jennett,  who  procnred  tiiem,  was  himself  the 
owner  pro  hoc  vice,  by  virtue  of  the  charter-party,  and  hence 
the  person  exclusively  respondble  for  them.  {Frazer  v.  Marshy 
18  East^  288 ;  Melver  v.  Bumble,  16  iS.,  169 ;  Heeve  v.  Da- 
viSj  1  Ad.  dh  EU.,  812 ;  AhboU  on  Shvppingy  4tth  Am.  Ed.,  22, 
and  notes;  Webb  v.  Pierce,  ICfurHs'  O.  C.  JR.,  104).  He  was 
not  the  master  of  Buckman  at  the  time,  but  the  master  of 
the  vessel,  representing  his  own  interest  as  charterer.  Buck- 
man  had  neither  appointed  him,  nor  held  him  out  to  the 
public  as  the  master  of  a  vessel  over  which  he.  had  any  con- 
trol ;  and  hence  Jennett  possessed  no  power  to  bind  lum,  as 
his  agent. 

This  was  admitted  by  the  counsel  for  the  libellant,  on  the 
argument ;  but  it  was  insisted  that,  in  the  absence  of  notice 
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of  the  charter-party  to  the  persona  who  furnished  the  stores, 
it  must  be  regarded  as  null  and  void,  under  the  provisions  of 
the  Act  of  July  29th,  1850,  (9  U.  S.  Stat,  at  Lwge^  440).  Bnt, 
assuming  this  to  be  so,  I  am  satisfied  that  the  Messrs.  Bloom- 
field  are  chai*geable  with  notice.  Besides  the  positive  testi- 
mony of  Jennett,  it  appears  that  they  made  inquiry  in  respect 
to  the  fact  of  the  purchase  of  the  vessel  by  Buckman  and  of 
the  transfer  of  her  title,  of  which  vessel  Jennett  was  to  be- 
come the  master.  Having  made  tliis  inquiry,  they  must 
have  known  the  relation  in  which  he  stood  as  master  of  the 
vessel ;  or,  if  they  did  not,  the  failure  must  be  attributed  to 
their  own  negligence.  After  they  took  so  much  pains  to  as- 
certain the  point  of  time  when  the  negotiation  for  the  vessel 
was  concluded,  and  when  Kuckman  became  owner,  so  as  to 
charge  him  with  the  stores  previously  ordered  by  Jennett, 
and  delayed  the  delivery  till  he  could  become  the  master,  it 
is  difficult  to  say  that  they  were  not  cognizant  of  all  the  dr- 
cunistances  connected  with  the  transaction,  and  consequently 
of  the  relation  in  which  he  stood  as  master  of  the  vessel.  I 
cannot  doubt,  therefore,  that  they  are  properly  chargeable 
with  notice  of  that  relation,  if  the  fiict  be  at  all  material. 

The  Act  of  July  29th,  1850,  provides,  that  no  bill  of  sale, 
mortgage,  hypothecation,  or  confoeywnce  of  any  vessel,  &c., 
shall  be  valid  against  any  person  other  than  the  grantor  or 
mortgagor,  his  heirs  and  devisees,  and  persons  having  actual 
notice  thereof,  unless  the  same  be  recorded  in  the  office  of  the 
Collector,  &c.  The  second  section  provides  for  the  record- 
ing ;  and  the  third,  that  the  Collector  shall  keep  an  index  of 
such  records,  inserting,  alphabetically,  the  names  of  the  "o&nr 
dor  or  mortgagor^  and  of  the  vendee  or  mortgo/gee^  &c.  The 
argument  is,  that  the  charter-party  in  question  is  a  corvoey- 
anccy  within  the  first  section  of  the  Act,  and,  not  having  been 
recorded,  is,  therefore,  void  as  to  third  persons  who  have  not 
had  actual  notice  of  it,  and  hence  is  not  in  the  way  of  the 
libellant  There  is,  undoubtedly,  some  plausibility  in  the 
argument,  and  some  difficulty  in  answering  it.  And  yet, 
the  instrument  in  question  is  so  common  and  well  known  in 
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the  business  of  commerce,  and  in  the  use  and  employment  of 
vessels,  that  if  Congress  had  intended  to  embrace  it,  it  wonld 
have  been  most  natural  to  have  mentioned  it  in  terms.  And 
the  phraseology  of  vendor  and  vendee^  and  mortgagor  and 
mortgagee^  used  in  the  third  section  of  the  Act,  to  designate 
every  description  of  conveyance  specified  in  the  first,  is 
scarcely  appropriate  language  to  define  a  charter-party.  But, 
be  this  as  it  may — and  I  do  not  intend  to  express  any  defi- 
nite opinion  upon  it — ^it  seems  to  me  quite  clear  that,  even 
conceding  the  construction  contended  for,  the  only  conse- 
quence would  be  to  subject  the  vessel  to  liability  in  &vor  of 
third  persons,  the  same  as  if  no  conveyance  had  been  made. 
Becording  acts  relate  to  conflicting  interests,  and  liens  ac- 
quired in  and  upon  lands  and  chattels,  and  are  designed  to 
regulate  the  same.  Thus,  in  the  present  case,  if  the  Messrs. 
Bloomfield  had  had  a  valid  lien  upon  the  vessel  for  the  stores 
furnished,  a  previous  unrecorded  conveyance  by  the  master 
would  be  postponed.  This  is  the  extent  of  the  Act.  In 
my  judgment,  it  has  nothing  to  do  with  the  personal  liability 
of  the  owner  of  the  vessel.  It  is  important  when  the  ques- 
tion relates  to  an  interest  in  or  claim  upon  the  vessel  itself, 
but  not  otherwise. 

In  any  view,  therefore,  that  I  have  been  able  to  take  of  the 
case,  I  think  that  the  decree  of  the  Court  below  was  errone- 
ous, and  that  it  must  be  reversed,  with  costs. 


The  Cabasoa. 


An  acdon  in  rem  cannot  be  muntalned  against  a  vessel  to  recover  damages  for 
the  breach  of  a  contract  to  furnish  her  with  materials  or  snpplies,  where  the 
breach  arises  oat  of  the  master's  refusal  to  accept  them. 

(Before  Nclsov,  J.,  Southern  District  of  New  Tork,  October  11th,  1868). 

This  was  a  libel  in  rem,  filed  in  the  District  Court,  against 
the  barque  Carbarga,  to  recover  the  value  of  two  boats  built 
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for  that  yeasel  by  the  libellant  at  his  ship-yard  in  Kew  York, 
on  the  order  of  her  master.  After  the  boats  were  built,  the 
master  refased  to  accept  them,  on  the  ground  that  they  were 
not  boilt  according  to  agreement,  and  were  defective  in  con- 
struction and  materisds;  After  the  refusal  to  accept,  the 
boats  were  sold  by  the  Ubdlant  at  a  price  less  than  that  stip- 
ulated for  in  the  master's  order,  and  this  suit  was  brought  for 
the  difference.  The  Court  below  decreed  in  favor  of  the  libel- 
lant.   The  claimants  appealed  to  this  Court. 

WHUam  J.  HatikeU  and  George  F.  BeUs^  for  the  libellant. 

J^astus  0,  Benedict  and  Charles  Z.  Benediotj  for  the 
claimants. 

I^ELSON,  J.  A  great  deal  of  evidence  has  been  taken  in 
this  case  upon  the  question  as  to  whether  the  boats  were 
built  in  a  workmanlike  manner,  and  with  suitable  materials ; 
and,  also,  as  to  whether  they  were  accepted  by  the  master,  or  by 
those  acting  in  his  behalf.  The  proof  is  very  conflicting  upon 
the  first  question,  but  upon  the  second  it  is  quite  clear  in  favor 
of  the  claimants ;  and,  this  being  so,  I  shall  not  enter  into  the 
question  whether  they  were  built  according  to  the  contract, 
for,  in  my  judgment,  assuming  that  they  were,  the  libellant 
has  not  made  out  a  case  in  which  the  vessel  is  chargeable  for 
the  price  of  them. 

This  is  an  attempt  to  push  the  doctrine  of  the  lien  upon 
a  vessel  in  behalf  of.  material  men,  and  of  persons  fur- 
nishing supplies  by  the  order  of  her  master,  beyond  any  case 
or  principle  of  the  maritime  law  that  has  come  under  my 
notice;  namely,  to  make  her  chargeable,  not  for  necessary 
materials  and  supplies  furnished,  but  for  damages  arising  out 
of  the  breach  of  a  contract  to  furnish  them,  the  breach  being 
the  master's  refusal  to  accept  them.  I  think  it  will  be  found, 
on  looking  into  the  origin  and  foundation  of  this  rule  in  the 
maritime  code,  that  the  reasons  and  policy  upon  which  it 
rests,  are  applicable  only  to  cases  where  the  materials  and 
supplies  have  been  actually  furnished  to  the  ship— -in  other 
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words,  where  the  material,  man  or  Bhipchandler  has  parted 
with  the  materials  and  stores,  and  the  ship  has  received  the 
benefit  of  them — and  that  in  those  cases  only  the  lien  at- 
taches. In  the  case  of  materials  and  repairs,  the  articles 
fnmished  enter  into  and  give  value  to  the  ship  itself;  and,  in 
the  case  of  stores,  tbej  are  necessary  to  enable  her  to  earn 
her  freight.  Both  are  essential  to  fit  her  for  ^entering  npon 
and  completing  her  voyage;  and  hence  the  propriety  and 
jnstice  of  charging  the  ship  with  the  expense  of  the  articles 
furnished  or  the  work  done.  The  origin  and  foundation  of 
the  rule  that  gives  to  material  men  and  persons  who  fit  out 
a  ship,  or  who  lend  money  to  the  master  for  the  purpose,  a 
privilege  or  right  of  payment  over  other  creditors  upon  the 
value  of  the  ship,  is  fully  examined  by  Sir  John  Nicholl,  in 
the  case  of  The  Neptune^  (3  Hagg.^  129),  and  in  Abbott  on 
Shipping^  {part  2,  ch.  3,  §§  1  to  4). 

I  had  occasion  to  consider  this  question  incidentally  in  the 
case  of  The  Pacific^  (1  Blatchf.  C.  G.  -B.,  569),  and  expressed 
the  opinion  there  which  I  have  now  stated  a  little  more  at 
large.  The  libellant  is  not  without  a  remedy,  as  the  master 
is  personally  liable  for  any  damages  he  may  have  sustained 
from  the  breach  of  the  contract,  as  is  also  the  owner,  if  the 
master  was  acting  within  the  scope  of  his  authority. 

The  decree  must  be  reversed,  with  costs. 


Akdbes  Dedekam  vs.  Francis  Yosb  and  othbes. 

On  an  appeal  in  Admiralty  to  tbifi  Oonrt  from  the  District  Court,  where  the 
cause  is  heard  on  proofs  and  decided,  one  docket  fee  of  |20  to  the  proctor,  and 
only  one,  is  taxable  under  the  Act  of  Februaty  26th,  1868,  (10  U.  8,  Stat,  at 
Larg4^  161,  §  1),  although  the  cause  may  have  been  upon  the  calendar  of  this 
Court  at  more  tiian  one  term. 

Where,  in  such  a  case,  a  deposition  ?nas  taken  and  used  in  the  District  Court,  and 
then  read  in  this  Court  from  the  apostles,  a  fee  of  $2.60,  for  reading  the  depo- 
sition in  this  Court,  is  not  taxable  under  the  Ist  section  of  that  Act  Such 
fee  is  taxable  only  on  a  new  deposition  taken  in  this  Cburf  * 

Where  the  appeal  was  taken,  and  the  cause  removed  into  this  Court,  prior  to  the 
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passage  of  that  Act,  the  item  of  |6  on  the  removal  of  the  cause  to  this  Court 
is  not  taxable  under  the  Ist  section  of  that  Act. 

m 

(Before  Nelsov  and  Beits,  JJ.,  Southern  District  of  New  York,  October  12th, 
1858). 

After  the  a£Girmance  by  this  Court,  {ante^  p.  44,)  of  the  de- 
cree of  the  District  Oourt  in  this  case,  dismissing  the  libel, 
the  respondents  had  their  costs  on  the  appeal  taxed  by  the 
clerk  of  this  Court.  Among  the  items  allowed  and  taxed  by 
the  clerk  were  these :  (1.)  "  Proctor's  docket  fee,  April  Term, 
1863,  $20.00,"  "Proctor's  docket  fee,  September  Term, 
1868,  $20.00 ;"  (2.)  «  Seventeen  depositions  read,  $42.50  f 
(8.)  "  Costs  on  removal  to  Circuit  Court,  $5."  From  the  tax- 
ation of  these  items  the  libellant  appealed  to  this  Court.  As 
to  item  (1.)  it  was  contended  that,  under  the  Act  of  February 
26th,  1858,  (10  U.  S.  Stat,  at  Large,  161,  §  1),  only  $5  was  tax- 
able, and  that  no  docket  fee  at  all  could  be  taxed ;  but  that, 
at  all  events,  only  one  docket  fee  of  $20  was  allowable,  in- 
stead of  one  for  every  term  at  which  the  cause  was  upon  the 
calendar.  As  to  item  (2.)  it  appeared,  that  the  depositions  had 
been  taken  and  used  in  the  District  Court,  and  that,  on  the 
hearing  of  the  appeal,  they  were  read  from  the  apostles.  As 
to  item  (3.)  it  appeared,  that  the  appeal  was  taken  in  May, 
1852,  and  that  the  cause  was  removed  into  this  Court  in  Sep- 
tember, 1852. 

Charles  Dcmohue,  for  the  libellant. 

WiUiam,  M.  Evarta  and  Erastua  0.  Benedict,  for  the  re- 
spondents. 

The  Coubt  held :  (1.)  That  one  docket  fee  of  $20  to  the 
proctor  was  allowable,  and  only  one ;  (2.)  That  the  item  of 
$42.50  for  the  depositions  read  on  appeal  was  not  allowable, 
because,  in  cases  appealed  to  this  Court  from  the  District 
Court,  the  Act  of  February  26th,  1853,  (10  U.  S.  Stat,  at 
Large,  161,  §  1),  applied  only  to  new  depositions  taken  in  this 
Court ;  (8.)  That  the  item  of  $5  on  the  removal  of  the  cause 
to  this  Court  was  not  allowable,  as  the  removal  took  place 
prior  to  the  passage  of  the  Act  of  1858. 
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Ghables  Hattord  vs.  Walter  S.  Gbiffith  and  others. 

A  docket  fee  of  $20  to  the  proctor  is  taxable  under  the  Ist  section  of  the  Act 
of  February  26tb,  1858,  (10  IT.  8.  Stat  at  Large^  ICl),  on  a  final  disposition  by 
the  Court  of  a  cause  on  the  calendar. 

So  keH  in  a  case  where  an  appeal  in  Admiralty  was  dismissed,  with  costs,  for 
irregularity,  without  being  heard. 

(Before  Nilsoh,  J.,  Southern  District  of  New  York,  October  19th,  1868). 

This  was  an  appeal  from  the  taxation  of  costs.  A  libel 
in  personam  had  been  filed  in  the  District  Court.  From  a 
decree  there  against  the  libellant  he  appealed  to  tliis  Court. 
But,  on  taking  such  appeal,  he  gave  no  security  for  the  costs 
of  the  appeal.  On  that  ground,  this  Court,  on  motion,  dis- 
missed tlie  appeal  before  hearing,  with  costs.  (See  Hayford 
T.  Chriffith^  anUyp.  84).  On  the  taxation  of  the  respondents' 
costs,  the  Clerk  allowed  and  taxed  an  item  of  $20  as  a  docket 
fee  to  the  proctor  for  the  hearing.  From  such  taxation  the 
libellant  appealed,  claiming  that  no  docket  fee  was  allowable 
under  the  1st  section  of  the  Act  of  February  26th,  1853,  (10 
U.  8.  Stat,  at  Large,  161),  because  the  case  had  never  been 
heard  on  appeal.  The  cause  was  on  the  calendar  for  hearing 
at  the  time  the  appeal  was  dismissed  on  motion. 

Charles  L.  Benedict,  for  the  libellant. 

•    Cornelius  Van  Samimoord,  for  the  respondents. 

The  Cotjbt  held  that  the  docket  fee  of  $20  wa^  allowable 
on  a  final  disposition  by  the  Court  of  a  cause  on  the  calendar. 
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William  K  Nevinb 
James  Johnson  and  Francis  0.  Treadwsll.    In  Equttt. 

The  17th  .section  of  the  Patent  Act  of  July  4th,  1886,  (6  U,  8.  Stat,  at  Latgt^ 
124),  confers  jurisdiction  in  Equity  upon  the  Circuit  Courts,  irrespectiye  of 
the  ri^t  of  the  plaintiff  to  an  injunction  or  of  his  demand  for  one. 

Acoordinglj,  where  the  plaintiff's  patent  had  expired,  and  a  bill  in  Equity  fled 
by  him  alleged  an  infringement  of  the  patent,  and  prayed  for  a  discovery  and 
an  account,  but  not  for  an  injunction :  Htldy  on  a  demurrer  to  the  bill,  that 
this  Court  had  jurisdiction  of  the  case. 

(Before  Nclson  and  Bina,  JJ.,  Southern  District  of  New  York,  October,  1868). 

The  bill  in  this  case  was  founded  upon  letters  patent 
gi*anted  to  the  plaintiff  on  the  2d  of  March,  1836,  for  an  im* 
provement  in  a  machine  for  rolling  dough  and  cutting  crack- 
ers and  biscuit.  On  the  9th  of  May,  1848,  the  patent  was 
surrendered,  and  a  new  one  was  taken  out,  on  an  amended 
specification.  The  bill,  which  was  filed  in  December,  1851, 
charged  an  infringement  of  the  re-issued  patent  by  the  de- 
fendants, from  the  9th  of  May,  1848,  to  the  2d  of  March, 
1850,  and  that  they  had  realized  great  profits  therefrom ;  and 
prayed  a  discovery  of  the  particulars  and  extent  of  the  use 
of  the  improvement,  and  that  an  account  might  be  taken  of 
the  profits.  The  defendants  demurred  to  the  bill  for  want  of 
equity,  and  assigned,  as  grounds  of  demurrer,  that  there  was 
a  complete  and  adequate  remedy  at  law  in  the  case,  and  that 
a  Court  of  Equity  had  no  jurisdiction  of  it,  because  the  term 
of  the  patent  had  expired  before  the  suit  was  commenced, 
and  no  injunction  was  prayed  for  or  could  be  granted. 

George  Oifford^  for  the  defendants. 
JEdwin  W.  Stoughion^  for  the  plaintiff. 

Betts,  J.    The  point  upon  which  the  objection  to  the  bill 
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is  placed  is,  that  the  case  made  bj  it  is  not  within  the  juris- 
diction of  the  Court.  To  support  this  position,  we  are  referred 
to  the  cases  of  BaUey  y.  Taylor^  (1  Bvssell  ds  Mylne^  73) ; 
Jesus  CcUege  v.  Bloom^  (3  Ath.^  262) ;  and  ParroU  v.  Palmer^ 
(8  Mylne  &  Keen^  682) ;  and  it  is  urged  that  those  cases  set- 
tle the  doctrine,  that  Chancery  cannot  take  cognizance  .of  a 
bill  in  support  of  a  patent  or  a  copyright,  unless  it  appears, 
upon  the  face  of  the  bill,  that  the  plaintiff  seeks  an  injunction, 
or  at  least  that  the  Court  has  competent  power  to  award  one. 

We  refrain  from  discussing  the  extent  of  Equity  jurisdic- 
tion, in  the  English  Courts,  in  copyright  and  patent  cases, 
although  our  impression,  on  looking  into  the  cases  cited,  is, 
that  they  do  not  import  the  absolute  doctrine  ascribed  to 
them.  In  CroBsley  v.  Derby  Gas  Li^ht  Co.,  (1  RnsseU  cfe 
MyhtSy  166,  note)^  the  Court  awarded  an  injunction  after  the 
patent  right  of  the  plaintiff  had  expired.  But,  whatever  may 
be  the  rule  in  England  in  this  respect,  we  think  that  the  Act 
of  Congress,  (5  U.  8.  Stat,  at  Large,  124,  §  17),  confers  juris- 
diction in  Equity  upon  this  Court,  irrespective  of  the  right  of 
the  patentee  to  an  injunction,  or  of  his  demand  for  one ;  and 
that  it  must  rest  upon  the  case  made  by  the  defendant  on  the 
merits,  for  the  Court  afterwards  to  determine  whether  the 
jurisdiction  will  be  exercised  in  Equity,  or  only  by  suit  at 
law. 

The  terms  of  the  statute  are,  that  "  all  actions,  suits,  contro- 
versies and  cases  arising  under  any  law  of  the  United  States 
granting  or  confirming  to  inventors  the  exclusive  right  to 
their  inventions  or  discoveries,  shall  be  originally  cognizable 
as  weU  in  Equity  as  at  law,  by  the  Circuit  Courts  of  the 
United  States,"  "  which  Courts  shall  have  power,  upon  bill 
in  Equity  filed  by  any  party  aggrieved  in  any  such  case,  to 
grant  injunctions  according  to  the  course  and  principles  of 
Courts  of  Equity,  to  prevent  the  violation,  &c."  These 
provisions  in  no 'manner  import  that  the  foundation  of  the 
jurisdiction  of  the  Court  rests  on  its  authority  to  grant  an 
injunction.  On  the  contrary,  the  language  employed  would 
seem  to  indicate,  that  Congress,  for  greater  caution,  made  the 
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power  to  grant  injunctions  explicit  and  positive,  perhaps  to 
avoid  an  inference,  that  the  process  of  injunction,  being  merely 
a  mode  of  relief,  in  Equity,  could  only  issue  in  cases  which, 
under  the  general  practice  of  Courts  of  Equity,  were  brought 
up  specifically  by  injunction  bills.  It  was  held  in  this  Court, 
in  1811,  by  Mr*  Justice  Livingston,  that  the  writ  of  injunc- 
tion could  not  be  issued  except  in  suits  prosecuted  under  the 
provisions  of  the  11th  section  of*  the  Judiciary  Act  of  1789, 
{Livingatcn  v.  Van  Ingen^  1  Pamela  C.  C,  J?.,  46) ;  and  the 
stringent  directions  in  the  Act  of  1886,  copied  firom  that  of 
February  16th,  1819,  (3  U.  S.  Stat,  at  La/tge^  481),  may  have 
been  designed  to  remove  cloubts  as  to  the  authority  of  the 
Courts  of  the  United  States  to  employ  that  process  in  Patent 
cases  to  the  same  extent  it  is  used  in  Courts  of  general  juris- 
diction. 

We  see  no  reason  for  regarding '  the  power  to  issue  injunc- 
tions as  the  primary  and  substantive  authority  of  Courts  of 
Equity,  under  this  statute.  They  have  plenary  jurisdiction 
over  all  actions,  suits,  controversies,  and  cases,  in  Equity  and 
at  law,  arising  under  the  Patent  laws.  A  suit  demanding  a 
discovery  of  the  extent  of  an  iniring^nent  of  a  patent  right, 
and  an  account  of  the  profits  realized  from  such  infringement, 
is  manifestly  a  case  arising  under  the  Patent  law ;  and  the 
natural  interpretation  of  the  language  of  the  Act  would  seem 
to  be,  that  Congress  has  bestowed  upon  this  Court  a  common 
jurisdiction,  both  on  its  law  and  Equity  sides,  over  all  cases 
of  that  class,  and  that  no  suit  of  that  character  can  be  main- 
tained at  law,  which  may  not  also  be  prosecuted  in  Equity. 
Indeed,  the  arrangement  of  the  provisions  of  the  17th  section 
may  fairly  be  referred  to,  as  implying  that  the  power  to 
award  injunctions  was  introduced  by  Congress  rather  as  an- 
cillary to  the  general  Equity  jurisdiction  imparted,  than  as 
the  substantive  and  primary  purpose  of  the  enactment.  It 
bears  more  the  aspect  of  an  incident  to  the  jurisdiction  before 
conferred,  than  a  condition  of  the  jurisdiction  itself. 

The  manifest  purpose  of  Congress  to  give  to  the  Circuit 
Courts  in  Equity  every  power  requisite  to  the  entire  protec- 
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Hon  of  patent  rights,  would  be  thwarted  by  limitiiig  that 
power,  through  coiiBtruetion,  to  a  control  only  over  interests 
existing  at  the  time  the  Court  is  appealed  to,  or  to  accrue 
subsequently.  This  would  be  to  construe  the  jurisdiction  of 
the  Court  as  conservatory  and  prospective  only,  and  as  pos- 
sessing the  faculty  simply  of  maintaining  the  patentee's  rights 
from  present  disturbance  or  after  violation.  It  is,  neverthe-  • 
less,  scarcely  less  important  to  a  perfect  protection  and  relief, 
that  he  be  entitled  to  the  aid  of  the  Court  in  a  retroactive 
and  compensating  character,  in  bringing  to  light  the  extent 
of  injury  inflicted  upon  him,  and  measuring  and  adjudging 
the  recompense  he  shall  receive. 

We  do  not  think  that  the  Act  justifies  the  restrictive  inter- 
pretation of  the  powers  of  the  Court  in  Equity  that  is  set  up 
by  the  defence ;  and,  as  the  demurrer  is  an  admission  in  law 
that  the  defendants  violated  the  plaintiff's  patent  during  its 
period  of  existence,  and  realized  to  themselves  large  profits 
from  that  wrong,  he  is,  in  our  opinion,  entitled  to  call  upon 
them  for  a  discovery  and  an  account  of  those  particulars,  by 
a  suit  in  Equity,  notwithstanding  the  period  of  his  grant  has 
expired,  and  he  may  thus  be  disabled  from  obtaining  an  in- 
junction in  respect  to  their  subsequent  acts. 

The  decree  must,  accordingly,  be  in  favor  of  the  plaintiff, 
upon  the  demurrer,  with  costs ;  and  will  be  final,  unless  the 
defendants,  within  twenty  days  after  notice  of  the  decree,  file 
their  answer  to  the  bill,  and  pay  the  costs  created  by  the  de- 
murrer. 
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Henby  Hubbabd  and  Solomon  Downeb,  Adminibtbatobs  of 

S.  F.  Belknap, 

Tee  Koethebn  Bailboad  Company. 

The  Same 

The  Same  and  Tbustees. 

The  Gurcuit  Courts  of  the  United  States  have  no  jurisdiction,  and,  of  course,  can- 
not exercise  anj,  but  such  as  Congress,  by  legislative  Acts  warranted  hj  the 
Constitution,  has  conferred  upon  them. 

Where  one  of  the  two  plaintifb  in  a  suit  originally  commenced  in  a  State  Court, 
and  remoTcd  by  the  defendant  into  this  Court,  under  the  12th  section  of  the 
Act  of  September  24th,  1789,  (1  U.  &  Btat,  at  Lcarge^  79),  was  a  dtizen  of  New 
Hampshire,  and  the  other  was  a  citizen  of  Vermont,  and  the  defendant  was 
a  citizen  of  New  York :  Held^  that  this  Court  had  no  jurisdiction  of  the  case ; 
that  it  could  not  be  remoyed  into  this  Court ;  and  that  it  must  be  remanded 
to  the  State  Court 

To  authorize  the  removal,  all  the  plaintiff  must  be  citizens  of  the  State  in 
which  the  suit  is  brought,- and  all  the  defendants  must  be  citizens  of  some 
other  State  or  States. 

The  erection  of  the  Supreme  and  inferior  Courts  of  the  United  States,  under  the 
Constitution  of  the  United  States,  considered. 

(Before  Prentiss,  J.,  Vermont,  October,  1858). 

These  we^  actions  at  law,  originallj  instituted  in  a  State 
Court,  and  were  removed  into  this  Court  by  the  defendants, 
under  the  12th  section  of  the  Act  of  September  24th,  1789, 
(1  U.  8.  Stat  at  Large^  79).  The  plaintiffs  now  moved  to 
dismiss  the  actions,  and  remand  them  to  the  State  Court,  for 
want  of  jurisdiction  in  this  Court. 

JvJms  C(moeT%e^  for  the  plaintifis. 

Samuel  S.  Phelps  and  Lucius  B.  Pecky  for  the  defendants. 
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Prektiss,  J.  The  judicial  power  of  the  United  States  ib, 
by  the  Oonstitation,  vested  in  one  Supreme  Court,  and  in  such 
inferior  Courts  as  the  Congress  may,  from  time  to  time,  or- 
dain and  establish.  And  here  I  cannoVforbear  saying,  what  is 
naturally  suggested  to  the  mind  by  this  reference  to  the  Con- 
stitution, though  it  may  have  no  direct  or  immediate  bearing 
upon  the  particular  matter  in  question,  that  the  more  closely 
any  one  studies  the  Constitution  of  the  United  States,  and 
the  greater  his  experience  and  opportunities  of  observation  in 
civil  life,  the  more  he  will  be  brought  to  admire  the  wisdom, 
the  sagacity,  and  the  enlightened  patriotism  of  the  authors 
of  that  instrument.  None  of  its  provisions  present  higher 
evidence  of  intelligence,  judgment,  and  inflexible  devotion  to 
principle,  than  those  concerning  the  Judiciary — ^giving  it,  as 
they  do,  a  limits,  yet  adequate,  jurisdiction,  extending  to, 
but  not  going  a  jot  beyond,  what  the  wantfi,  necessities,  and 
exigencies  of  the  government  of  a  nation,  formed  by  a  union 
of  States,  retaining  in  severalty  a  distinct  but  qualified  sov- 
ereignty, require,  with  a  tenure  of  oflSce  during  good  behavior, 
determinable  only  by  misconduct — thus  securing,  as  far  as 
any  organic  law  can  do,  consistently  with  subjection  to  just 
responsibility,  that  independence  of  opinion  and  action  which 
is  indispensably  requisite  to  preserve  rectitude,  impartiality, 
and  firmness  in  the  administration  of  justice. 

Under  and  pursuant  to  the  Constitution,  Congress,  besides 
a  Supreme  Court,  has  established  certain  Courts  inferior  to 
that  Court,  called  and  known  as  the  Circuit  and  District  Courts. 
In  erecting  these  Courts,  Congress  might  have  given  them  such 
jurisdiction  as  it  thought  proper,  keeping  within  the  limits 
prescribed  in  the  Constitution.  It  might  have  vested  in  the 
Circuit  Court,  for  instance,  more  or  less  of  the  judicial  power 
of  the  United  States,  not  by  the  Constitution  vested  origin- 
ally or  exclusively  in  the  Supreme  Court.  It  has  given  it 
not  all  it  might  have  given  it  under  the  Constitution,  but  a 
limited  and  restricted  jurisdiction,  fiy  the  Constitution,  the 
judicial  power  of  the  United  States  extends,  for  example,  in 
general  terms,  to  ^^  controversies  between  citizens  of  different 
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States  ;"  but,  by  the  Act  of  Congress,  the  Circuit  Court  can- 
not take  jurisdiction  of  all  such  controversies,  but  only  of 
those  where  the  matter  in  dispute  exceeds  the  sum  or  value 
of  five  hundred  dollars.  So,  also,  the  jurisdiction  is  subject 
to  restrictions  in  other  respects;  such,  for  instance,  as  the 
residence  of  one  of  the  parties  in  the  District  where  the  suit 
is  brought.  The  result,  therefore,  is  that  this  Court  has  no 
jurisdiction,  and,  of  course,  cannot  exercise  any,  but  such  as 
Congress,  by  legislative  Acts  warranted  by  the  Constitution, 
has  conf<^)Ted  upon  it. 

The  plaintiffi  are  joint  administrators,  under  letters  of  ad- 
ministration granted  by  a  Court  of  Probate  in  this  State,  the 
intestate  having  had  his  domicil  here.  One  of  the  plaintiffs, 
Hubbard,  is  a  citizen  of  New  Hampshire ;  and  the  other. 
Downer,  a  citizen  of  this  State.  The  defendant  is  a  coiTpora- 
tion,  created,  established,  and  performing  its  corporate  ftinc- 
tions  in  New  York;  The  suits  were  regularly  commenced 
in  the  State  Court,  according  to  the  laws  of  the  State,  service 
being  made  upon  the  defendant,  in  one  case,  by  attaching  a 
large  amount  of  personal  property ;  and,  in  the  other,  by 
attaching  personal  property  and  also  certain  debts  owing  the 
defendant  by  certain  persons  summoned  in  as  trustees. 

The  language  used  by  Congress,  in  providing  for  and  regu- 
lating the  removal  of  causes,  at  the  instance  of  the  defendant, 
from  a  State  Court  to  the  Circuit  Court,  is  not  the  same,  in 
referen5e  to  the  character  or  residence  of  the  parties,  as  that 
employed  in  suits  originally  brought  in  the  Circuit  Court. 
There  is  a  marked  difference,  in  the  particular  mentioned,  in 
the  phraseology  of  the  two  provisions — one  being  much  more 
restrictive  than  the  other.  In  that  giving  original  jurisdic- 
tion, the  words  are,  "  where  the  suit  is  between  a  citizen  of  the 
State  where  the  suit  is  brought,  and  a  citizen  of  another 
State."  lu  that  giving  juris^ction  of  suits  originally  com- 
menced in  a  State  Court  and  regulating  their  removal,  the 
words  are,  "  commenced  by  a  citizen  of  the  State  in  which 
the  suit  is  brought,  (zgainst  a  citizen  of  another  State." 
Of  course,  jurisdiction,  which  is  excluded,  in  both  classes 
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of  caseSy  where  neither  party  is  a  resident  of  the  State 
in  which  the  suit  is  brought,  is  not  coextensive,  in  the  latter 
class,  with  that  in  the  former ;  for,  no  suit,  for  instance,  com- 
menced in  a  State  Court  hy  a  citizen  of  another  State,  against 
a  citizen  of  the  State  where  the  suit  is  brought,  can  be  re- 
moved to  the  Circuit  Court,  although  it  might  have  been 
originally  brought  there.  But  the  diflFerence  between  the 
two  provisions,  so  far  as  concerns  the  single  isolated  question 
here  presented,  is  not  material,  the  construction,  in  that  par- 
ticular, being  alike  as  to  both. 

If  Downer  were  the  sole  plaintiff  in  these  actions,  he  being 
a  citizen  of  this  State,  and  the  defendant  resident  in  New 
York,  the  cases,  it  is  obvious,  would  be  within  the  very  terms 
of  the  Act  of  Congress ;  but,  if  Hubbard  were  the  sole  plain- 
tiff, he  not  being  a  citizen  of  this  State,  the  cases,  it  is  equally 
obvious,  would  not  be  within  the  Act.  The  question,  there- 
fore, simply  is,  whether,  there  being  two  plaintiff,  it  is  suflBi 
cient,  to  bring  the  cases  within  the  provisions  of  the  Act 
of  Congress,  and  give  jurisdiction,  that  one  of  the  plaintiffs 
is  a  citizen  of  this  State,  or  whether  it  is  necessary  that  both 
should  be. 

Though  there  may  be  no  adjudged  case  exactly  in  point, 
upon  this  particular  provision  of  the  Act,  there  are  several 
cases  upon  the  provision  relating  to  original  jurisdiction, 
which,  from  just  analogy,  would  seem  to  decide  the  present 
question.  In  the  case  of  The  Corporation  of  New  Orleans  v. 
Winter^  (1  Wheat.^  91),  where  the  plaintiflfe  below  brought  their 
suit  in  the  Circuit  Court  for  Louisiana,  one  of  them  being  a 
citizen  of  the  State  of  Kentucky,  and  the  other  a  citizen  of 
the  Mississippi  Territory,  it  was  held,  that  a  citizen  of  a  Ter- 
ritory cannot  sue  a  citizen  of  a  State  in  the  Courts  of  the 
United  States,  nor  can  those  Courts  take  jurisdiction  by  other 
parties  being  joined  who  are  capable  of  suing.  Marshall,  Ch. 
J.,  after  stating  that  Winter,  being  a  citizen  of  the  Mississippi 
Territory,  was  incapable  of  maintaining  a  suit  alone  in  the 
Circuit  Court  of  Louisiana,  asks :  "  Is  his  case  mended,  by 
being  associated  with  others  who  are  capable  of  suing  in  that 
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Court  ?"  And  he  decides  the  question,  by  saying :  "  In  the 
case  of  Sirawhridge  et  al,  v.  Owrtis  et  al.j  (3  Orcmch^  267),  it 
was  decided,  that,  where  a  joint  interest  is  prosecuted,  the 
jurisdiction  cannot  be  sustained,  unless  each  individual  be 
entitled  to  claim  that  jurisdiction."  The  sum  of  the  matter 
seems  to  be,  that  in  every  case  brought  before  a  Circuit  Court 
by  original  process,  each  of  the  persons  prosecuting  must  be 
competent  to  sue,. and  each  of  the  persons  defending  must  be 
liable  to  be  sued,  in  such  Court.  Here,  one  of  the  plaintiffs 
as  well  as  the  defendant,  residing  out  of  this  District,  it  is 
quite  evident  that  the  cases  between  these  parties,  though  be- 
tween citizens  of  different  States,  are  not  of  a  character  to  be 
within  the  original  cognizance  of  this  Court,  and,  of  course, 
could  not  have  been  instituted  therein. 

From  the  rule  so  laid  down  at  an  early  day,  and  thus  re- 
considered and  re-afBrmed  at  an  after  period,  in  respect  to 
the  jurisdiction  of  suits  originally  brought  in  the  Circuit  Court, 
it  must  follow,  unless  a  distinction  be  made  where  there  is  no 
perceptible  ground  of  difference,  that  the  jurisdiction  cannot 
be  sustained  in  the  case  of  a  suit  originally  commenced  in 
and  removed  from  a  State  Court,  unless  the  citizenship  of 
each  individual  be  such  as  to  make  the  suit  removable,  and 
thus  subject  him  to  such  jurisdiction.  According  to  the  rule, 
the  local  residence  of  all  the  parties  on  each  side  must  be  such 
as  to.  bring  the  case  within  the  provision  of  the  Act  of  Con- 
gress regulating  the  removal ;  that  is,  all  the  parties  plaintiffs 
must  be  citizens  of  the  State  in  which  the  suit  is  brought,  and 
all  the  parties  defendants  citizens  of  some  other  State  or 
States. 

Such  appearing  to  be  the  construction,  not  only  authorized 
but  called  for,  by  determinations  of  the  highest  judicial  au- 
thority, it  forms  the  law  for  the  decision  of  the  question  here 
pending ;  and,  according  to  it,  one  of  the  plaintiffs  not  being 
a  citizen  of  this  State,  this  Court  has  not  jurisdiction.  The 
consequence  is,  that  the  motion  to  dismiss  must  be  allowed, 
and  the  causes  be  remanded  to  the  State  Court. 
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Ex  parte  William  Judson. 

The  practice  stated  as  to  issoiDg  an  attachment  against  a  witness  for  his  reftisal 
to  obey  a  mbpana  issued  by  this  Court,  requiring  bis  appearance  before  a  United 
States  Commissioner,  to  be  examined,  de  bene  eue,  as  a  witness  in  a  suit  pend 
ing  in  another  District,  under  §  30  of  the  Act  of  September  24th,  1789,  (1  U. 
&  Siai.  at  Largey  88),  on  the  ground  that  he  resides  more  than  one  hundred 
miles  from  the  place  of  trial  of  such  suit.  *  i 

Ob  the  motion  for  such  an  attachment,  this  Court  will  not  examine  the  question 
as  to  whether  the  foreign  suit  is  a  real  or  a  fictitious  one,  or  an  amicable  one, ' 
or  as  to  the  object  of  examining  the  witness,  but  will  assume  that  the  suit  is 
carried  on  in  the  usual  way. 

(Before  Nilsou  and  Bins,  JJ.,  Southern  District  of  New  Torlc,  NoTember  22d, 
1853). 

This  was  a  motion  by  the  defendants  in  a  snit  pending 
in  the  Circuit  Conrt  for  the  District  of  Massachusetts, 
brought  by  Horace  H.  Day  against  The  Boston  Belting 
Company,  for  the  issuing  of  an  attachment  against  Wil- 
liam Judson,  for  refusing  to  obey  a  %vbp(Bna  issued  by 
this  Court,  requiring  him  to  appear  before  a  United  States 
Commissioner,  to  be  examined,  de  bene  esse^  as  a  witness  in 
that  suit,  under  the  80th  section  of  the  Act  of  September 
24th,  1789,  (1  U.  8.  Stat  at  La/rge^  88),  on  the  ground  that 
he  resided  more  than  one  hundred  miles  from  the  place  of 
trial  of  such  suit. 

Edgar  S.  Van  Winkle^  for  the  motion. 

Edward  N.  Dickersoriy  for  Judson. 

Kelson,  J. '  Several  grounds  of  objection  are  set  up,  on 
the  part  of  the  witness,  to  the  granting  of  this  motion. 
Among  other  things,  it  is  said  that  the  suit  is  an  amicable  one ; 
that  the  contending  parties  in  it  are  in  fact  identical ;  and 
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that  the  purpose  of  examining  the  witness  is  to  obtain  evi- 
dence from  him,  to  be  used,  not  in  the  suit  in  which  the  aiib- 
jHBna  was  issued,  bat  in  other  cases  now  pending  in  which 
the  witness  is  interested,  and  in  which  such  evidence  may  be 
ased  to  his  prejudice.  It  is  also  intimated,  that  the  suit  is  a 
fictitious  one,  got  up  to  enable  the  parties  to  it  to  examine 
this  witness.  He  states,  in  an  affidavit  made  by  him,  that  the 
defendants  in  the  suit  claim  to  derive  from  him  their  right  to 
the  patent  for  the  infringement  of  which  the  suit  is  brought, 
and  under  which  they  are  carrying  on  their  business.  We 
incline  to  think  that  we  ought  not  to  regard  as  sufficient 
these  grounds  of  objection  set  up  by  the  witness.  We  are 
bound  to  assume  that  this  is  a  pending  litigation,  carried  on 
in  the  usual  way  and  affecting  the  rights  of  the  parties  to  it, 
and  that  the  defendants  are  entitled  to  all  the  usual  methods 
of  obtaining  testimony.  Judson  is  not  a  party  to  the  suit, 
and  seems  to  be  a  competent  witness.  And,  if  it  is  true  that 
the  defendants  claim  a  right  derived  from  him,  so  far  his 
testimony  may  be  very  material  to  their  rights  in  the  litiga- 
tion. We  therefore  think  that  we  cannot  look  into  the  mat- 
ters set  up  to  impeach  the  good  faith  of  the  proceedings,  and 
are  bound  to  presume  that  they  are  carried  on  in  the  usual 
way.  This  is  neither  the  time  nor  the  place  to  impeach  their 
lona  Jtdea,  The  proper  place  to  do  so  is  before  the_Oourt  in 
which  they  are  pending,  and,  until  a  determination  by  that 
Court,  condemning  them,  is  procured,  we  must  assume  that 
they  are  prosecuted  in  the  usual  way. 

The  qaestion  of  practice  involved  in  this  application  was 
new  to  me,  never  having  arisen  before  me.  I  therefore  re- 
ferred to  the  District  Judge,  who  has  had  more  experience  in 
such  cases.  I  had  seen  a  notice  of  a  case  decided  by  him 
some  years  ago,  in  which  he  recognized  the  principle  involved 
in  this  motion.  Our  views  in  regard  to  it  entirely  concur. 
I  mention  this  that  there  may  be  no  doubt  hereafter  on  the 
question. 

The  attachment  against  the  witness  must  be  issued. 
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Charles  Goodyear  and  the  Kew  England 

Car-Spring  Company 

vs, 

Anson  G.  Phelps  and  others.    In  Equity. 

The  directon  of  a  manufacturing  corporation,  who  manage  and  superintend  its 
buaness,  and  under  whose  direction  it  manufactures  and  sells  articles  which 
ftre  an  infringement  of  a  patent,  and  its  agents,  who  conduct  its  business  of 
selling  such  articles,  are  responmble  for  such  infringement,  and  will  be  re- 
bj  injunction. 


(Before  Nklson,  J.,  Southern  District  of  New  York,  November  28th,  1868). 

This  was  an  application  for  a  provisional  injunction,  to  re- 
strain an  infiringement  of  Letters  Patent  granted  to  Charles 
Goodyear,  June  15th,  184e4,  and  reissued  December  25th, 
1849,  for  an  "  improvement  in  india-rubber  fabrics."  It  ap- 
peared that  five  of  the  defendants  were  stockholders  in  and 
directors  of  a  Connecticut  corporation ;  that  another  of  the 
defendants  was  a  stockholder  in  the  corporation,  and  its 
secretary  and  general  agent ;  and  that  the  articles  claimed  to 
infringe  were  made  by  the  corporation  at  its  factory  in  Con- 
necticut, and  sold  at  its  office  in  Kew  York  by  such  secretary 
and  general  agent,  and  by  one  of  said  directors,  who  was  its 
selling  agent.  It  was  urged  by  the  defendants,  among  other 
things,  that  they  were  not  liable  individually  for  the  infringe- 
ment charged,  but  that  the  corporation  alone  was  liable. 

James  T.  Brady^  for  the  plaintiffs.  . 

Francis  B.  Cutting  and  Oeorge  Oifford^  for  the  defend 
ants. 

I^ELSOK,  J.,  (after  disposing  of  various  points  raised  by  the 
defendants).  A  point  has  been  made,  that  the  defendants  are 
not  liable  for  the  infringement  charged,  as  the  only  participa- 
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tion  alleged  in  the  Bame  is  as  stockholders  of  an  incorporated 
company,  which  company  is  engaged  in  manufactming  and 
selling  the  patented  article.  However  that  may  be,  it  ap- 
pears that  the  defendants  are  either  directors  of  the  company, 
who  have  the  management  and  superintendence  of  the  busi- 
ness, and  under  whose  direction  the  articles  are  manufactured 
and  sold,  or  are  the  agents  of  the  same,  concerned  in  conduct- 
ing the  business.  On  this  ground,  I  am  of  opinion  that  they 
are  responsible,  and  are  properly  made  pailies  defendants. 

Injunction  ordered. 


The  Korthebn  Indiana. 

Running  a  steamer  of  fifteen  hundred  tons  burthen  at  the  rate  of  eeyenteen 
miles  an  hour,  along  a  track  frequented  by  sailing  Tessels,  when  it  is  impos- 
sible, in  consequence  of  a  thick  fog,  or  the  darkness  of  night,  to  discern  an  ap- 
proaching vessel  in  time  to  avoid  running  her  down,  is,  of  itself,  conclusiYe 
evidence  of  such  gross  negligence  or  recklessness,  as  to  render  the  steamer 
Uable  for  all  the  damages  occasioned  by  a  collision  between  such  steamer  and 
another  vessel,  unless  it  is  clearly  proved  that  those  in  charge  of  the  other 
vessel  were  also  in  fault. 

In  a  night  so  light  and  clear  as  to  render  that  degree  of  speed  Justifiable,  the 
fact  that  a  collision  with  a  dose-hauled  schooner  occurred  while  the  latter  dis- 
played a  plain  light,  and  the  signal  li^ts  required  on  the  northern  and  north- 
western lakes  by  the  Act  of  Congress,  is  enough  to  cast  upon  the  steamer  the 
burthen  of  establishing,  by  satis&ctory  evidence,  that  there  was  no  want  of 
care  or  skill  on  the  part  of  those  in  charge  of  her. 

When  a  steamer,  under  a  full  head  of  steam,  is  about  meeting  a  dose-hauled 
schooner  in  an  open  lakCj'their  courses  being  nearly  opposite,  the  duty  of 
checking  speed  and  chan^^g  direction  devolves  upon  the  steamer  alone,  and 
the  schooner  has  the  right,  and  it  is  ordinarily  her  duty,  to  keep  her  course. 

The  want  of  a  look-out,  detailed  and  stationed  for  the  constant  performance  of 
that  specific  duty,  is,  of  itself,  a  drcumstance  of  a  strong,  condemnatory  char- 
acter, and,  in  case  of  collision,  exacts  from  the  vessel  n^lecting  it,  dear  and 
satiskctory  proof  that  the  misfortune  encountered  was  not  attributable  to  her 
misconduct  in  that  particular. 

The  mate,  while  the  officer  of  the  deck,  and  holding  temporary  command  of  a 
steamer  of  fifteen  hundred  tons  burthen,  is  continually  liable  to  be  called  to 
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the  diflchaige  of  dudes  inoompadble  with  the  keeping  of  a  constant  and  TigQ- 
ant  watch  during  the  darkness  of  the  ni^t,  and  ought  not  to  be  relied  on  for 
that  purpose.  For  such  purpose,  he  would  ordinarily  be  less  reliable  than  the 
man  at  the  wheel,  when  specifically  charged  with  that  additional  duty ;  and  it 
is  w^  settled  that  the  wheelsman  is  not  a  sufficient  lookout  for  such  a  vessel 
under  such  drcunistances. 

The  inside  of  the  pilot-house,  on  board  of  such  a  steamer,  is  n(^  in  a  dark  night, 
the  proper  position  for  a  look-out 

When  the  officer  in  chaige  of  a  steamer  discovers  the  light  of  another  vessel, 
and  that  there  is  danger  of  a  collision,  and  cannot,  by  reason  of  darkness  or 
fog,  determine  her  position  or  her  course  with  sufficient  certainty  to  enable 
him  to  decide  what  change  should  be  made  in  the  steamer's  helm,  he  should 
slacken  and,  if  necessary,  stop  and  reverse  his  engine,  so  as  to  diminish  the 
speed  of  his  vessel,  until  he  is  able  to  determine  what  change  of  direction  will 
prevent  a  collision ;  and  a  failure  to  do  so,  connected  with  an  improper  order 
for  the  change  of  the  helm,  given  in  ignorance  of  the  course  and  position  of 
the  other  vessel,  will  render  ^e  steamer  liable.  . 

The  cases  of  8t.  John  v.  Paine^  (10  JETow.,  65V),  and  I%e  Propeller  Oenesee  Chief 
V.  PUxhughj  (12  ii.,  448),  referred  to,  and  their  doctrines  applied. 

It  is  no  answer  to  proof  of  an  excessive  and  unjustifiable  rate  of  speed  on 
the  part  of  a  steamer,  while  running  in  a  dark  night  or  in  thick  weather 
along  the  track  of  sailing  vessels,  that  a  reduction  of  speed  would  subject  the 
steamer's  owners  to  penalties  for  the  non-performance  of  their  contract  with 
the  Post-office  department.  No  contract  with  a  public  oMee,  and  no  consider- 
ations of  public  convenience,  can  justify  a  rate  of  speed  highly  dangerous  to 
the  lives  and  property  of  persons  pursuing  their  lawful  businiess  on  the  same 
route. 

No  precise  rate  of  speed  can  ever  be  prescribed.  It  must  depend  upon  the  local- 
ity, and  the  particular  and  peculiar  circumstances  of  each  case ;  but  it  must  not 
be  such  as  cannot  be  maintained  without  probable  injury  to  the  lives  and 
property  of  others. 

(Before  Nxlbon,  J.,  Northern  District  of  New  York,  November,  1858). 

Various  libels  m  rem  were  fii§d  in  the  District  Court 
against  tbe  steamboat  Northern  Indiana,  to  recoyer  damages 
for  a  collision.  The  facts  fully  appear  in  the  following 
opinion,  delivered  by  Hall,  District  Judge,  in  that  Court. 

"  Considerable  time  having  elapsed  since  the  argument  of 
these  causes,  I  have  examined  with  great  care  the  very  fiill 
minutes  of  testimony  taken  by  me  at  the  hearing,  and  have 
endeavored  to  ascertain,  with  as  much  certainty  as  practica- 
ble, the  material  facts  upon  which  the  rights  of  the  parties 
depend. 
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The  testiinonj,  as  in  most  cases  of  collisioii,  is  indefinite 
and  conflicting,  and,  in  respect  to  questions  of  time  and  dis- 
tance, necessarily  coDJectnral  and  uncertain ;  but  the  most 
important  questions  of  fact  which  arise  in  the  case  maj, 
perhaps,  be  determined  with  quite  as  much  certainty  as  in 
most  cases  o&this  character. 

The  libellants  in  these  causes  seek  to  recover  the  damages 
sustained  by  them  respectively,  in  consequence  of  a  collision 
betv(reen  the  steamboat  iN'orthem  Indiana  and  the  schooner 
Plymouth,  on  the  23d  day  of  June  last.  The  libellants  in 
one  of  the  suits  were  the  owners  of  the  Plymouth ;  .and  the 
libellants  in  the  other  cases  were  the  owners  of  portions  of 
her  cargo. 

The  collision  occurred  on  Lake  Erie,  about  twenty-five 
miles  northerly  from  Cleveland,  Ohio,  about  one  o'clock  in 
the  morning.  The  schooner  sank  a  few  minutes  after  the 
collision,  and  was,  with  her  cargo,  totally  lost 

The  witnesses  differ  somewhat  widely  in  reference  to  the 
direction  and  force  of  the  wind,  the  darkness  of  the  night,  and 
the  density  of  the  haze  upon  the  water.  The  darkness  and 
haze  are  represented  by  the  claimants'  witnesses  to  have  been 
so  thick  as  to  prevent  them  from  seeing  the  schooner  in  time 
to  avoid  the  collision  ;  while  those  on  board  of  the  schooner 
declare  that  the  night  was  clear,  with  only  a  few  small  scat- 
tering clouds  to  obscure  the  bright  star-light,  and  that  the 
haze  upon  the  water  was  so  slight  as  not  to  materially  obstruct 
the  view  of  an  approaching  vessel. 

There  was  no  moon,  ai|d  the  uight  was  not  entirely  clear ; 
but,  from  the  whole  evidence,  it  may  be  safely  assumed  that, 
notwithstanding  the  slight  haze  upon  the  water,  the  night 
was  not  so  dark,  nor  the  weather  so  thick,  as  to  render  it  im- 
possible for  those  on  board  of  the  steamer  to  discern  an 
approaching  vessel  in  time  to  avoid  a  collision ;  nor  so  light 
as  to  excuse  the  slightest  want  of  that  sleepless  vigilance  and 
watchful  care  which  the  law  requires  of  those  having  charge 
of  the  direction  and  speed  of  a  steamer  of  the  great  size  and 
power  of  the  Northern  Indiana, 
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The  wind  was  blowing  freshly,  and  the  lake  was  somewhat 
rough.  The  steamer  was  making  about  seventeen  miles  an 
hour,  and  the  schooner  about  seven  and  a  half  miles  an  hour, 
at  the  time  those  on  board  of  each  discovered  that  there  was 
danger  of  collision  with  the  other.  The  steamer  was,  there- 
fore, running  about  iifkeen  hundred  feet,  and  the  schooner 
about  six  hundred  and  sixty  feet,  per  minute. 

The  steamer  was  three  hundred  feet  in  length,  and  of  the 
burthen  of  about  one  thousand  five  hundred  tons.  The 
schooner  was  one  hundred  and  four  feet  in  length,  and  of  the 
burthen  of  one  hundred  and  ninety-seven  tons. 

The  Plymouth  was  proceeding  from  Huron,  in  the  State  of 
Ohio,  to  BuflFalo,  New  York.  She  was  fully  laden  with  wheat, 
flour,  &c.,  and  was  steering  North-East  by  East,  with  all  sails 
set.  The  wind  was  from  the  North  North-West,  but-  was 
variable,  veering,  from  time  to  time,  a  point  or  two  to  the 
Northward.  The  schooner  was,  therefore,  running  by  the 
wind,  within  a  point  or  two  of  being  close-hauled,  aTid  witli 
her  larboard  tacks  aboard.  She  carried  the  necessary  lights, 
and  was,  in  all  respects,  sea-worthy  and  sufSciently  manned. 

The  alleged  course  of  the  schooner,  with  due  allowance  for 
lee-way,  would  probably  have  brought  her  to  the  place  of 
collision ;  and  it  is  therefore  assumed  that  her  courses,  by  the 
compass,  were  correctly  stated  by  her  captain  and  wheels- 
man. 

The  steamer  was  proceeding  from  Buffalo,  via  Dunkirk,  to 
Monroe,  Michigan.  About  ten  o'clock  the  previous  evening, 
when  a  little  below  Ashtabula,  and  about  five  or  six  miles 
from  land,  her  captain  determined  to  proceed  direct  for  the 
middle  passage  at  the  Islands.  The  course  of  the  steamer 
was  therefore  changed  to  South-West  by  West  three-fourths 
West,  as  stated  by  those  having  charge  of  her  direction. 
They  also  state  that  this  course  was  not  changiBd  until  the 
danger  of  a  collision  became  apparent. 

The  steamer's  course,  from  the  point  where  her  direction 
was  thus  changed,  (judging  from  the  chart  produced  on  the 
trial,  and  conceded  to  be  correct),  should  probably  have  been 
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nearly  West  by  South.  It  was,  however,  stated  by  her  cap- 
tain, that  the  compasses  of  different  steamers  frequently  differ 
one  or  two  points,  and  it  will,  therefore,  be  assumed,  that  the 
course  of  the  steamer^  as  indicated  by  her  own  compass,  was 
correctly  stated  by  the  claimants'  witnesses.  Her  real  course 
must  nevertheless  have  been  nearly  West  by  South,  to  have 
brought  her  to  the  place  of  collision;  and  this  direction 
would  have  brought  the  two  vessels  somewhat  nearer  the  angle 
at  which  they  struck.  The  difference  is,  however,  so  small  as 
not  materially  to  affect,  the  rights  of  the  parties. 

The  schooner  was  struck  on  her  starboard  side,  about  mid- 
ships, and  nearly  at  right  angles.  The  stem  of  the  steamer 
was  driven  nearly  to  the  centre  of  the  deck  of  the  schooner, 
which  soon  sank,  and  schooner  and  cargo  were  totally  lost. 

In  my  judgment,  tliese  general  facts  are  fully  and  satisfac- 
torily established  by  the  evidence.  Portions  of  the  testimony, 
bearing  directly  upon  the  questions  raised  by  the  respective 
parties,  will  be  hei*eafter  stated  somewhat  in  detail,  and  will 
be  considered  in  connection  with  the  general  facts  above 
stated.  And  this  testimony  will  be  deemed  more  or  less 
reliable,  as  it  is  consistent,  in  a  greater  or  less  degree,  with 
the  conclusions  already  drawn  from  the  whole  evidence  in 
the  case. 

In  the  view  which  I  liave  taken  of  the  case,  it  is  unneces- 
sary to  examine  in  detail  the  testimony  in  respect  to  the 
darkness  and  haze,  which,  it  was  claimed  by  the  persons  on 
duty  on  board  of  the  steamer,  prevented  an  earlier  discovery 
of  the  schooner.  I  hold  it  to  be  unquestionable,  that  running 
a  steamer  of  one  thousand  five  hundred  tons  burthen,  at  the 
rate  of  seventeen  miles  an  hour,  along  a  track  fi^uented  by 
sailing  vessels,  when  it  is  impossible,  with  the  greatest  care 
and  vigilance,  to  discern  an  approaching  vessel  in  time  to 
avoid  running  her  down,  is,  of  itself,  conclusive  evidence  of 
such  gross  negligence,  not  to  say  recklessness,  as  to  render 
the  steamer  liable  for  all  the  injury  caused  by  a  collision ; 
unless,  indeed,  the  other  party  is  cleariy  in  fault. 

The  claimants'  case  is  full  of  difficulty,  upon  either  view  of 
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the  testimony.  If  the  night  was  so  thick  and  dark  that  the 
schooner  could  not,  with  proper  care,  have  been  discovered 
in  time  to  avoid  the  collision,  the  steamer's  liability  necessarily 
follows  the  proof  that  she  was  running  at  the  rate  of  seven- 
teen mQes  an  hour ;  and,  if  the  night  was  so  light  and  clear 
as  to  render  that  degree  of  speed  justifiable,  the  fact  that  the 
collision  occurred  while  the  schooner  was  carrying  a  plain 
light  on  her  jib-boom,  and  a  greeu  signal  light  on  her  pawl- 
bitts,  is  enough  to  cast  upon  the  claimants  the  burden  of 
establishing,  by  the  most  satis&ctory  evidence,  that  there  was 
no  want  of  care  or  skill  on  the  part  of  those  in  charge  of  the 
steamer. 

It  cannot  be  necessary  to  refer  to  authorities  to  sustain  these 
propositions,  or  to  discuss,  at  much  length,  the  several  ques- 
tions raised  in  these  cases ;  but  the  alarming  frequency  of 
collisions  and  accidents  upon  Lake  Erie,  and  the  manifest  want 
of  care  and  skill  disclosed  by  the  evidence  in  these  cases,  and 
in  another  tried  at  the  same  session  of  this  Court,  will  perhaps 
justify  the  citation  of  English  and  American  authorities,  and 
a  more  full  discussion  of  some  of  the  questions  presented. 
This  discussion,  it  is  hoped,  may  lead  those  engaged  in  lake 
navigation  to  inquiry  and  reflection*;  and  to  the  exercise  of 
that  extreme  care  demanded  alike  by  the  public  safety  and 
private  interest. 

Before  proceeding  to  the  examination  of  the  grounds  upon 
which  the  libellants  rest  their  allegations  of  negligence  and 
misconduct  against  those  in  charge  of  the  steamer,  I  shall 
consider  that  branch  of  the  claimants'  defence  which  urges, 
that  the  negligence  and  misconduct  of  those  who  had  charge 
of  the  schooner,  either  caused  the  collision,  or  contributed  to 
produce  it. 

It  was  contended  by  the  claimants,  that  the  libellants  were 
not  entitled  to  a  decree,  because  the  proof  did  not  show  that 
the  schooner  exhibited  the  necessary  lights,'  prior  to  and  at 
the  time  of  the  collision ;  and  because  the  schooner  did  not 
change  her  course  in  time,  and  avoid  the  steamer — especially 
as  the  look-out  and  wheelsman  of  the  schooner  saw  the  light 
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of  the  steamer  fUteen  or  twenty  minutea  before  the  colliuoD, 
and  made  no  effort  to  ayjoid  her,  nntil  it  was  too  late  to  escape 
by  a  change  of  the  conrse  of  the  schooner. 

The  captain,  wheebman,  look-ont  man,  and  one  of  the 
seamen  of  the  schooner,  swear  distinctlj  that  ihej  saw  the 
lights  on  the  jib-boom  end  and  pawl-bitts,  and  that  they 
were  burning  immediately  before,  or  else  immediately  after, 
the  collision ;  and,  if  these  fonr  witnesses  are  to  be  believed, 
the  schooner's  lights  were  unexceptionable.  These  witnesses 
are,  to  some  extent,  corroborated  by  the  witnesses  for  the 
claimants.  The  mate  of  the  steamer  swears  that  he  saw  the 
schooner's  light  shortly  before  the  collision,  and  the  wheelsman 
of  the  steamer  also  swears  that  he  saw  the  plain  or  jib-boom 
light  a  little  more  than  a  minute  before  the  collision  occurred. 
Fpon  this  evidence,  I  cannot  doubt  that  the  schooner's  lights 
were  sufficient.  This  point  of  the  defence  is,  therefore,  over- . 
ruled. 

That  the  schooner's  course  was  not  departed  from,  and  that 
those  on  board  of  her  made  no  effort  to  avoid  the  collision 
until  her  helm  was  changed  after  the  danger  became  immi- 
nent and  unavoidable,  is  doubtless  estabUahed  by  the  evi- 
dence. It  therefore  b&omes  necessary  to  inquire,  what  was 
the  duty  of  the  schooner  under  the  circumstances  ? 

The  twt>  vessels  were  about  meeting  in  the  open  lake.  Their 
courses  were  nearly  opposite,  there  being  at  most  but  about 
two  points  between  them — the  steamer  under  a  full  head  of 
steam,  and  the  schooner  nearly  close-hauled.  In  my  judg- 
ment, it  was  the  ri^t  of  the  schooner  to  pursue  her  course, 
and  the  duty  of  the  steamer  to  avoid  the  schooner,  if  the 
night  was  such  as  to  enable  those  on  each  vessel,  by  keeping 
a  vigilant  watch,  to  determine,  in  due  time,  the  position  and 
course  of  the  other.  The  evidence  satisfies  me  that  this  might 
have  been  done  on  the  night  in  question,  and  that  the  collision 
was  caused  by  negligence  and  inattention,  and  not  by  a  reck- 
less determination  to  maintain  an  immoderate  speed  when  it 
was  impossible  to  discover  a  vessel  or  her  lights  in  time  to 
avoid  a  collision. 
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The  movementB  of  a  steamer  are  always  under  control.  Her 
course  can  be  changed  at  will,  and  much  more  readily  than 
that  of  a  close-hauled  sailing-vessel ;  and  her  motion  may  be 
checked,  or  even  reversed,  in  an  almost  incredibly  short  space 
of  time.  The  first  engineer  of  the  steamer  stated,  on  his  ex- 
amination, that  when  the  steamer  was  running  at  the  rate  of 
seventeen  miles  an  hour,  the  proper  signals  for  checking 
stopping,  and  backing,  could  be  given  through  the  bells,  the 
wheels  be  reversed,  and  the  speed  of  the  steamer  be  so  far 
checked  as  not  to  injure  a  vessel  by  collision,  while  the 
steamer  was  running  twice  and  a  half  or  three  tines  her 
length,  (750  or  900  feet),  and  that,  if  running  at  the  rate  of 
twelve  noiles  an  hour,  only  two-thirds  that  number  of  feet 
would  be  required  for  that  purpose.  In  this  case,  the  speed  of 
the  steamer  might  have  been  so  checked,  after  there  was  not 
more  than  one  thousand  feet  between  the  vessels,  us  to  prevent 
the  collision,  or  so  diminish  its  force  as  to  render  the  damage 
comparatively  trifling ;  and,  with  no  more  than  two  or  even 
four  points  between  the  courses  of  the  two  vessels,  the  course 
of  the  steamer  might  have  been  so  changed,  when  not  more 
than  six  hundred  feet  distant,  as  to  have  avoided  this  small 
schooner. 

I  shall,  therefore,  hold,  that  the  duty  of  checkmg  speed  and 
changing  direction,  to  avoid  a  collision,  devolved  upon  the 
steamer  alone,  and  that  the  schooner  had  the  right  to  keep 
her  course.  The  cases  of  Ths  Perth^  (3  JSagg.y  414) ;  The 
Iron  Dvke,  (2  W.  Bob.,  877) ;  The  Hose  {Id.  1) ;  St.  John  v. 
Painej  (10  -Siw.,  667) ;  and  The  PrqpeUer  Oeneaee  Chief 
V.  FUzhugh,  (12  Id.y  443),  are  deemed  abundant  to  sustain 
this  position. 

In  the  case  oiSt.  John  v.  Pamej  the  Court  declared,  {p.  683), 
that  steam  vessels  are  r^arded  ^^  in  the  light  of  vessels  navi- 
gating with  a  fair  wind,  and  are  always  under  obligations  to 
do  whatever  a  sailing  vessel  going  free  or  with  a  fair  wind 
would  be  required  to  do  under  similar  circumstances.  Their 
obligation  extends  still  further,  because  they  possess  a  power 
to  avdid  the  collision,  not  belonging  to  sailing  vessels  even 
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with  a  free  wind,  the  master  having  the  steamer  under  his 
command,  both  by  altering  the  helm  and  bj  stopping  the 
engines.  They  are,  also,  of  vast  power  and  speed,  compared 
with  craft  on  our  rivers  and  internal  seas  propelled  by  sails, 
exposing  the  latter  to  inevitable  destrnction  in  case  of  collision, 
and  rendering  it  at  all  times  difScult,  and  not  nnfreqnently 
impossible,  to  get  out  of  their  way.  Greater  cantion  and 
vigilance  are,  therefore,  naturally  to  be  exacted  of  those  in 
charge  of  them,  to  avoid  the  danger  of  the  navigation.  This 
justly  results  from  the  superior  power  to  direct  and  control 
the  course  and  speed  of  the  vessel,  and  the  serious  damage 
consequent  upon  a  failure  to  avoid  the  dangers.  Ab  a  general 
rule,  therefore,  when  meeting  a  sailing  vessel,  whether  close- 
hauled  or  with  the  wind  free,  the  latter  has  a  right  to  keep 
her  course,  and  it  is  the  duty  of  the  steamer  to  adopt  such 
precautions  as  will  avoid  her.  {The  Shannafiy  2  Hagg,^  178 ; 
Th6  Perth,  8  Id.,  414 ;  The  Ro%e,  2  W.  Mob.,  1 ;  Hawhins 
V.  The  Dutohe^B  and  Orange  Steamboat  Co.,  2  Wend.,  462 ; 
8  Kenfs  Gomm.,  280 ;  Alhott  on  Shipp.,  228,  Boston  ed., 
1886).  By  an  adherence  to  this  rule  on  the  part  of  the  sail- 
ing vessel,  the  steamer  with  a  proper  look-out  will  be  enabled, 
when  approaching  in  an  opposite  direction,  to  adopt  the  ne- 
cessary measures  to  avoid  the  danger,  as  she  will  have  a 
right  to  assume  that  the  sailing  vessel  will  keep  her  course. 
If  the  latter  fails  to  do  this,  the  fault  will  be  attributable  to 
her ;  and  the  master  of  the  steamer  will  be  responsible  only 
for  a  fair  exertion  of  the  power  of  his  vessel  to  avoid  the  col- 
lision, under  the  unexpected  change  of  the  course  of  the  other 
vessel  and  the  circumstances  of  the  case.'' 

Another  complaint  in  respect  to  the  management  of  the 
schooner  rests  upon  the  all^ation  that  her  wheelsman  put 
his  helm  up,  aflier  the  danger  became  imminent.  This  fact 
was  established  by  the  testimony  of  the  wheelsman  himself. 
But  he  also  swore,  that  it  was  not  done  until  the  danger  was 
imminent,  and  that  there  was  not  sufficient  time  after  that, 
and  before  the  collision  occurred,  for  the  schooner  to  have  an- 
swered her  helm.    The  other  testimony  in  the  case  is  strongly 
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corroborative  of  the  wheelsman  on  this  point ;  and  there  is 
certainly  no. reason  to  BnppoBO  that  patting  the  heLn  up 
changed  the  conrse  of  the  schooner  to  snch  an  extent  as  to 
prodnce  or  aid  in  producing  the  collision.  It  may  also  be 
observed,  that  the  helm  was  changed  under  circumstances 
similar  to  those  referred  to  by  Chief  Justice  Taney  in  the  case 
of  The  Geneve  Chief  v.  FUzhugh^  (12  How.^  461),  when  he* 
said  :  ^'  Kor  do  we  deem  it  material  to  inquire  whether  the 
order  of  the  captain,  at  the  moment  of  the  collision,  was  ju-.* 
dicious  or  not.  He  saw  the  steamboat  coming  directly  upon 
him,  her  speed  not  diminished,  nor  any  measures  taken  to 
avoid  a  collision.  And  if,  in  the  excitement  and  alarm  of  the 
moment,  a  different  order  might  have  been  more  fortunate,  it 
was  the  fault  of  the  propeller  to  have  placed  him  m  a  situa- 
tion wliere  there  was  no  time  for  thought,  and  she  is  respon- 
sible for  the  consequences.  She  had  the  power  to  have 
passed  at  a  safer  distance,  and  had  no  right  to  place  the 
schooner  in  such  jeopardy  that  the  error  of  a  moment  might 
cause  her  destraction,  and  endanger  the  lives  of  those  on 
board.  And,  if  an  error  was  committed  under  such  circum- 
stances, it  was  not  a  fault." 

It  was  also  contended,  by  the  advocates  for  the  claimants, 
that  they  had  proved,  by  their  own  wheelsman,  that  the 
wheelsman  of  the  schooner  stated,  after  the  collision,  that 
"  he  put  his  helm  down ;  he  believed  it  would  have  been  bet- 
ter if  he  had  kept  his  helm  up  ;  and  he  believed,  if  he  had 
done  so,  the  vessel  would  not  have  hit."  This  was  denied 
by  the  wheelsman  of  the  schooner,  who  stated  that  he  kept 
his  helm  up,  (after  it  was  changed  when  the  danger  became 
imminent),  until  the  vessels  struck,  and  then  put  it  down ; 
and  that  he  did  not  tell  the  wheelsman  of  the  steamer  that 
he  put  his  helm  down  and  changed  the  course  of  the  vessel 
before  the  collision.  The  evidence  in  regard  to  the  swinging 
of  the  schooner  after  the  collision,  and  her  present  position, 
as  she  lies  in  the  water,  the  change  of  the  helm  of  the 
steamer,  and  the  angle  at  which  the  vessels  struck,  render  it 
quite  clear,  that  whatever  change  was  made  in  the  schooner's 
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helm,  her  course  was  not  altered  to  such  an  extent  as  to  con- 
tribute to  the  production  of  the  injuries  of  which  the  libel- 
lants  complain. 

Having  thus  disposed  of  the  question  of  n^ligence  or 
misconduct  on  the  part  of  those  navigating  the  schooner,  it 
becomes  necessary  to  inquire,  whether  the  collision  was  the 
result  of  inevitable  accident,  or  of  negligence,  misconduct, 
or  want  of  skill  on  board  of  the  steamer. 

The  evidence  on  the  part  of  the  claimants  shows,  that  the 
mate  of  the  steamer  had  charge  of  her  deck  at  the  time  of 
the  collision ;  and  that  he,  together  with  the  wheelsman,  was 
in  the  pilot-house  when  they  first  discovered  the  lights  of  the 
schooner.  The  wheelsman  was  at  the  wheel,  and  the  mate 
was  sitting  at  an  open  window,  at  the  right  of  the  centre  of 
the  forward  part  of  the  pilot-house.  The  mate  and  wheels- 
man agree  in  stating  that,  when  they  first  discovered  the 
schooner^s  light,  it  was  about  a  point  or  a  point  and  a  half  to 
the  larboard  of  the  schooner's  course, 'and  that  they  supposed 
the  schooner  was  then  some  four  hundred  and  fifty  feet  from 
the  steamer.  They  declare  that  the  night  was  dark  and  the 
weather  thick  ;  that  there  was  a  haze  upon  the  water ;  and 
that  a  vessel's  light  could  not  be  seen  jnore  than  a  quarter  of 
a  mile.  The  mate  swears  that  the  moment  he  saw  the  light, 
and  before  he  ascertained  the  course  of  the  schooner,  he  or- 
dered the  helm  hard  a-port,  saw  the  wheelsman  commence 
executing  his  order,  and  then  passed  around  the  wheel,  and 
went  out  on  the  opposite  side  of  the  pilot-house,  and  on  to 
its  top  ;  that  he  then  first  saw  the  vessel  which  he  had  been 
unable  to  see  when  sitting  in  the  pilot-house ;  that  he  there- 
upon instantly  rang  the  bells  for  checking  and  backing  the 
engines,  and  that  he  knew  the  wheels  had  been  reversed  be- 
fore the  collision,  because  he  saw  in  front  of  the  wheels  the 
white  foam  caus^  by  their  reversed  motion. 

The  watchman's  statement  is  not  only  different  but  extra- 
ordinary. He  swears  that  he  was  standing  on  the  larboard 
side  of  the  lower  deck,  about  thirty-eight  feet  aft  from  the 
cut-water,  and  had  been  there  about  two  minutes  before  the 
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collisiofn,  looking  nearly  in  a  Btcaight  direction  ahead,  bnt 
along  the  larboard  bow ;  that  he  was  looking  oat  for  ob- 
stractions ;  that  he  saw  no  light,  but  saw  the  schooner ;  that 
it  did  not  exceed  a  minute  irom  the  time  he  saw  the  schooner 
to  the  time  of  the  collision ;  that  the  moment  he  saw  the 
schooner  he  heard  the  engine  bells  ring — first,  three  taps  to 
check,  then  one  to  stop,  and  then  one  to  back  the  engine ; 
and  that  the  engine  was  stopped  half  a  minnte  before  the 
collision.  And  yet  he  swears  that  he  does  not  think  the 
schooner  was  more  than  her  length  (one  hnndred  and  fonr 
feet)  from  the  steamer  when  he  first  saw  her.  On  his  cross- 
examination  he  swote,  that  the  backing  bell  rang  half  a.min 
nte  or  a  minute  before  the  collision,  and  also  that  he  thought 
the  speed  of  the  steamer  was  lessened  nearly  one-third  after 
the  wheels  were  reversed,  before  the  collision  occurred. 

The  first  engineer  of  the  steamer  swears,  that  he  was 
about  twenty-five  feet  from  the  engine  when  the  engine  bell 
first  rang ;  that  the  bells  for  checking,  stopping,  and  backing 
were  rung  in  quick  succession,  and  answered  as  rapidly  as 
possible  by  himself  and  the  third  engineer ;  that,  after  the 
wheels  were  reversed,  they  made  between  one  and  a  half  and 
two  revolutions  backw^ards  before  the  vessel  struck;  and 
that  it  would  take  a  little  less  than  a  minute  to  make  these 
revolutions. 

The  third  engineer  agrees  with  the  first  in  stating  that  the 
wheels  made  between  one  and  a  half  and  two  revolutions 
after  they  were  reversed,  and  before  the  collision;  and  he 
states  that  it  would  take  half  a  minute  to  make  these  revolu- 
tions. 

There  is  some  other  testimony  on  behalf  of  the  claimants, 
bat  it  does  not  materially  confiict  with  the  testimony  of  ihe 
mate  and  wheelsman,  in  respect  to  the  position  and  proximity 
of  the  schooner  when  first  discovered,  or  change  the  aspect 
of  the  case  in  reference  to  the  sufficiency  of  the  look-out,  or 
the  effort  made  to  avoid  the  collision. 

Upon  the  whole  evidence,  I  am  entirdy  satisfied  that  the 
collision  was  not  the  result  of  inevitable  accident,  but  was 
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cauBed  by  negligence  and  want  of  fikill  and  care  on  board  of 
the  steamer. 

1.  There  was  no  sufficient  look-out. 

The  steamer  was  running  along  a  track  where  vessels  are 
accustomed  to  meet,  and  in  a  night  so  dark  as  to  render  more 
than  the  usual  precautions  absolutely  necessary.  While  the 
great  speed  of  the  steamer  made  it  the  imperative  duty  of 
those  engaged  in  her  navigation  to  exercise  extraordinary 
vigilance  to  secure  from  danger  the  lives  and  property  of 
others  pursuing  their  lawful  business  along  the  same  route, 
the  usual  and  ordinary  precautions  required  in  dear  weather, 
and  in  nights  not  unusually  dark,  were  not  adopted. 

The  only  persons  on  duty  on  board  of  the  steamer,  at  and 
immediately  before  the  collision,  were  the  first  and  third  en- 
gineers, below,  and  the  mate,  wheelsman,  and  watchman,  on 
the  decks.  The  engineers  were  both  out  of  the  engine  room 
— the  first  engineer  at  the  gangway,  some  twenty-five. feet 
distant ;  and  the  third  engineer  just  outside  of  the  door,  and 
looking  into  the  engine  room.  Tlie  mate  was  in  the  pilot- 
house, with  and  near  the  wheelsman,  and  the  watchman  was, 
as  he  says,  on  the  forecastle  deck,  about  thirty-eight  feet 
abaft  the  stem. 

The  mate  was  the  officer  of  the  deck,  and  the  wheelsman 
was  employed  in  his  proper  duty  at  the  wheel.  The  busi- 
ness of  the  watchman,  who  was  called  a  ^'  look-out "  by  the 
advocates  for  the  claimants,  was  stated  by  himself  to  be,  "  to 
look  out  for  the  welfare  of  the  boat  in  general — to  look  out 
for  the  fires,  pumps,  baggage,  lights,  and  trimming  of  the  boat 
— to  look  out  ahead,  what  time  I  have — to  relieve  the  man  at 
the  wheel,  or  the  mate,  if  he  wantB  to  leave  the  deck."  The 
duties  of  such  a  ^^  look-out "  are  altogether  too  general  and 
multifarious  to  be  of  any  particular  service  in  guarding 
against  collision  on  board  of  a  steamer  running  in  a  dark 
night  at  the  rate  of  seventoen,  or  even  twelve,  miles  an  hour. 

The  decisions  of  the  Courts  of  Admiralty  in  England,  and 
of  the  Supreme  Court  of  the  United  States,  have  declared, 
in  distinct  and  explicit  language,  the  necessity  of  ^'  etatianmg,^^ 
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in  the  most  appropriate  position,  at  least  one  person,  to  look 
out  for  approaching  vessels. 

It  was  declared  by  the  Supreme  Court  of  the  United  States, 
in  the  case  of  St.  John  v.  Paine^  (10  How..^  557,  585),  that 
"  a  competent  and  vigilant  look-out,  stationed  at  the  forward 
part  of  the  vessel,  and  in  a  position  best  adapted  to  descry 
vessels  approaching,  at  the  earliest  moment,  is  indispensable, 
to  exempt  the  steamboat  from  blame,  in  case  of  accident  in 
the  night-time,  while  navigating  waters  on  which  it  is  accus- 
tomed to  meet  other  water  craft.''  And  it  was  added : 
^^  There  is  nothing  harsh  or  unreasonable  in  this  rule ;  and 
its  strict  obsei'vance  and  ^enforcement  will  be  found  as  bene- 
ficial to  the  interests  of  the  owners  as  to  the  safety  of  navi- 
gation ;  a  remark  equally  true  in  respect  to  all  other  nautical 
rules  which,  the  results  of  experience  have  shown,  enter  so 
materially  into  the  proper  management  of  the  vessel." 

In  the  case  of  The  Propetter  Oeneeee  Chief  v.  FUzhv^h^ 
(12  How.j  443,  463),  Chief  Justice  Taney,  in  delivering  the 
opinion  of  the  same  Court,  used  the  following  language :  ^'  It 
is  the  duty  of  every  steamboat  traversing  waters  where  sailing 
vessels  are  often  met  with,  to  have  a  trustworthy  and  constant 
look-out,  besides  the  helmsman.  It  is  impossible  for  him  to 
steer  the  vessel  and  keep  the  prox>er  watch,  in  his  wheel-house. 
His  position  is  unfavorable  to  it,  and  he  cannot  safely  leave 
the  wheel,  to  give  notice,  when  it  becomes  necessary  to  check 
suddenly  the  speed  of  the  boat.  And,  whenever  a  collision 
happens  with  a  sailing  vessel,  and  it  appears  that  there  was 
no  other  look-out  on  board  the  steamboat  but  the  helmsman, 
or  that  such  look-out  was  not  stationed  in  a  proper  place,  or 
not  actually  and  vigilantly  eniployed  in  his  duty,  it  must  be 
regarded  as  prima  fnoie  evidence  that  it  was  occasioned  by 
her  fault.  She  has  command  of  her  own  course  and  her  own 
speed ;  and  it  is  her  doty  to  pass  the  approaching  vessel  at 
such  a  distance  as  to  avoid  all  danger,  where  she  has  room  ; 
and,  if  the  water  is  narrow,  her  speed  should  be  checked,  so 
as  to  accomplish  the  same  purpose." 

The  English  Courts  require  even  greater  vigilance.     In 
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the  case  of  The  Ewropa^  (one  of  the  Cimard  steamers,  2  Eng. 
Lanjo  and  JEq.  Hep.,  55Y),  the  look-ont  was  adjudged  insuffi- 
cient, by  the  High  Oourt  of  Admiralty,  and  the. steamer  was 
condemned  in  damages,*  where  a  collision  occurred  during  a 
thick  fog,  and  in  the  patii  of  vessels  passing  between  England 
and  this  country,  although  it  appeared  that  the  second  officer 
of  the  watch  was  on  the  bridge,  a  quartermaster  on  the  topgal- 
lant forecastle,  and  another  quartermaster  at  the  con,  besides 
the  quartermaster  at  the  wheel ;  and  this,  when  the  steamer 
was  seen  at  a  distance  of  twelve  hundred  feet,  and  was  run- 
ning only  twelve  and  a  half  miles  an  hour,  in  the  open  sea, 
seven  hundred  miles  from  land. 

The  want  of  a  look-out,  detailed  and  stationed  for  the  con- 
stant performance  of  that  specific  duty,  is,  of  itself,  a  circum- 
stance of  a  strong  condemnatory  character,  and  exacts,  in 
all  cases,  from  the  vessel  n^lecting  it,  clear  and  satisfactory 
proof  that  the  misfortune  encountered  was  in  no  way  attrib- 
utable to  her  misconduct  in  that  particular.  (9  If.  Y.  Legal 
Observer,  821 ;  6  Id.,  341). 

Ko  look-out  was  stationed  on  board  of  the  steamer,  as  re- 
quired by  the  cases  in  our  Supreme  Oourt.  The  watchman,  or 
man  of  all  work,  who  esteemed  it  his  duty  to  look  out  ahead 
only  when  he  could  find  nothing  else  to  do  in  dischai^ng  his 
other  multifarious  duties,  was  not  a  proper  or  sufficient  look- 
out, even  if  he  had  the  competent  skill  for  that  service.  The 
mate  was  the  officer  of  the  deck,  holding  the  temporary  com- 
mand of  the  vessel,  and  continually  liable  to  be  called  to  the 
discharge  of  duties  inconsistent  with  the  keeping  of  a  constant 
and  vigilant  watch ;  and  he  ought  not  to  have  been  relied 
upon  for  that  purpose.  In  such  a  steamer  as  the  Noilhem 
Indiana,  his  proper  duties  as  officer  of  the  deck  would  mate- 
rially interfere  with  the  attempted  dischai^e  of  the  additional 
duties  of  a  look-out,  and  render  him  less  reliable  for  that  pur- 
pose than^he  person  at  the  wheels  who,  it  has  been  seen,  is 
always  held  insufficient.  If  the  officer  of  the  deck  assumes 
to  act  as  the  look-out,  the  proof  must  be  clear  and  satisfactory 
that  he  was,  during  all  the  time  a  look-out  was  material. 
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in  the  proper  pofiition,  and  coostantly  and  vigilantly  discharg- 
ing that  dutj. 

If  the  officer  of  the  deck  conld  be  considered  a  competent 
look-ont,  he  was  not,  in  this  case,  in  a  proper  position,  and 
his  conduct,  as  proved  by  his  own  testimony,  is  conclusive 
evidence  that  he  was  himself  conscious  of  his  neglect.  When 
he  discovered  the  schooner's  light,  and  saw  that  there  was 
danger  of  collision,  he  first  ordered  the  helm  hard  a-port,  and 
then  left  his  seat  in  the  pilot-house,  (in  which  he  could  not 
then  see  the  schooner,  or  ascertain  her  course),  and  hastened 
to  a  more  elevated  position,  better  adapted  to  the  purposes  of 
a  look-out,  on  the  top  of  the  pilot-house.  When  he  reached 
that  point,  he  could  see  the  schooner  and  her  relative  posi- 
tion and  direction,  and  then  only  did  he  ring  the  bells  to 
slacken,  stop  and  reverse  the  engine. 

But  we  are  not  left  to  our  own  judgment  and  that  of  the 
mate,  in  reference  to  tlte  necessity  of  selecting  a  better 
position  than  the  pilot-house  as  the  station  for  the  look-out. 
In  addition  to  the  language  of  Chief  Justice  Taney,  already 
quoted,  it  was  said  by  Mr.  Justice  Nelson,  in  delivering  the 
opinion  of  the  Court  in  the  case  of  St.  John  v.  Paine^ 
(10  How.y  685),  already  referred  to :  "  We  are  also  satisfied 
that  the  steamboat  was  in  fault  in  not  keeping  at  the  time  a 
proper  look-out  on  the  forward  part  of  the  deck ;  and  that  the 
failure  to  descry  the  schooner  at  a  greater  distance  than  half 
a  mile  ahead  is  attributable  to  this  neglect.  The  pilot-house, 
in  the  night,  especially  if  dark,  and  the  view  obscured  by 
clouds  in  the  distance,  was  not  the  proper  place,  whether  the 
windows  were  up  or  down.  The  view  of  a  look-out  stationed 
there  must  necessarily  have  been  partially  obstructed." 

In  the  case  now  under  consideration,  there  is  direct  evi- 
dence of  the  unfitness  of  the  position  for  the  look-out  on  board 
of  the  steamer.  While  there,  the  mate  could  not  discover  the 
schooner^  or  determine  her  course,  but  he  was  able  to  do  so  as 
soon  as  he  reached  the  top  of  the  pilot-house.  In  the  mean 
time,  the  steamer  had  proceeded  with  unabated  speed,  and 
her  course  had  been  changed  in  the  wrong  direction,  by  an 
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order  given  in  ignorance  of  the  course  and  exact  position  of 
the  schooner. 

2.  The  mate  was  clearly  in  fault  in  ordering  the  helm 
hard  a-port. 

The  helm  should  probably  have  been  ordered  hard  a-star- 
board ;  but,  as  the  mate  could  not,  at  the  time  he  first  de- 
scried the  schooner,  determine  what  order  he  ought  to  give 
to  the  helmsman,  he  should  have  reduced  the  speed  of  the 
vessel  at  once,  and  as  much  as  practicable,  and  only  have 
given  an  order  to  change  the  course  of  the  steamer  after  he 
had  ascertained  what  order  was  necessary  to  prevent  the  col- 
lision. {The  Perth,  3  Hagg.^  414 ;  The  James  Watt,  2  Fl 
Bob.,  270). 

There  is  little  doubt  that  this  mistaken  order  of  the  mate, 
(especially  as  he  neglected  to  reverse  it  when  he  subsequently 
discovered  the  course  of  the  schooner),  was  tlie  real  cause  of 
the  collision.  If  the  steamer  had  kept  her  course,  it  is  prob- 
able there  would  have  been  no  collision ;  and  I  apprehend 
that  there  is  not  the  slightest  reason  to  doubt,  that  if  the  holm 
of  the  steamer  had  been  put  hard  a-starboard  at  the  time  the 
schooner  was  first  discovered,  the  steamer  would  have  passed 
under  the  schooner's  stern,  and  the  collision  would  have  been 
avoided.  The  contrary  order  caused  the  steamer  to  swing  in 
such  a  manner  as  to  appear  to  those  on  board  of  the  schooner 
to  be  constantly  changing  her  course,  as  she  proceeded  on  her 
way,  with  a  persevering  determination  to  force  a  collision. 

8.  If,  as  was  contended  on  the  part  of  the  claimants,  the 
night  was  so  dark,  and  the  haze  so  thick,  as  to  prevent  those  on 
board  of  the  steamer  from  descrying  the  schooner  in  time  to 
avoid  a  collision,  the  speed  of  seventeen  miles  an  hour  main- 
tained by  the  steamer  was  wholly  unjustifiable,  and  rendered 
her  liable  for  all  damages  occasioned  by  the  collision. 

It  was  suggested  by  the  advocates  for  the  claimants,  that 
rapidity  in  travel,  and  in  the  transmission  of  the  mails,  was 
in  accordance  with  the  spirit  of  the  age,  and  that  reducing 
the  steamer's  speed  in  consequence  of  the  darkness  of  the 
night,  woald  have  subjected  her  owners  to  penalties  for  the 
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non-fulfilment  of  their  contract  with  one  of  the  Departments 
of  the  National  Government ;  and,  they  asked,  if  they  conld 
not  nm  seyenteen  miles  an  honr,  bow  fast  conld  they  ran  ? 
A  fhll  answer  to  the  suggestion  was  given  by  Lord  EUen- 
borongh,  in  a  case  where  the  driver  of  an  English  mail-coach 
was  indicted  at  the  Old  Bailey  for  manslaughter,  he  having 
ran  over  and  killed  a  man  in  the  public  street.  It  was  urged 
in  his  defence  that,  by  contract  with  the  Fost-OfBce,  he  was 
compelled  to  go  at  the  rate  of  nine  miles  an  hoar.  Lord 
Ellenborough,  adverting  to  that  defence,  in  summing  up, 
observed,  that  no  contract  with  any  public  office,  and  no 
considerations  of  public  convenience,  could  justify  the  en- 
dangering of  the  lives  of  his  Majesty's  subjects.  This  doc- 
trine was  properly  applied  by  Dr.  Lushington,  in  the  High 
Court  of  Admiralty,  in  a  case  of  collision.  {The  Rose^ 
2  W.  Rob.,  1). 

No  precise  rate  of  speed  can  ever  be  prescribed.  It  must 
depend  upon  the  locality,  and  the  peculiar  circumstances  of 
each  particular  case,  bat  it  must  not  be  such  as  cannot  be 
maintained  without  probable  risk  to  the  lives  and  property 
of  others.  {The  Eurojpa,  2  Eng.  Law  and  JEq.  Rep.,  667 ; 
Newton  V.  Stebbins,  10  How.,  686,  606). 

But,  even  when  the  rate  of  speed  may  be  justified,  if  a  cor- 
responding degree  of  caution  aud  circumspection  be  observed, 
a  steamer  will  be  held  liable  if  all  necessary  precautious  be 
not  taken;  and,  for  the  rate  of  speed  maintained  by  the 
steamer  on*  such  a  night  as  that  on  which  this  collision  took 
place,  the  watch  on  board  the  Northern  Indiana  was,  as  has 
been  shown,  entirely  insufficient.  {ITie  Europa,  2  Eng,  Lww 
and  Eg.  Rep.,  667 ;  The  Virgil,  2  W.  Rob.,  201 ;  The  Itin- 
erant, Id.,  286 ;  Jones  v.  The  Schooner  Hanover,  9  N.  T. 
Legal  Observer,  289). 

Upon  the  whole  ease,  I  conclude  that  the  speed  of  the 
steamer  was  unjustifiable,  if  the  darkness  and  haze  were  such 
as  probably  to  prevent  an  approaching  vessel  firom  being  dis- 
covered by  a  proper  look-out  in  time  to  avoid  a  collision  ;  that 
the  look-out  was  clearly  insufficient,  whether  the  night  was  as 
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thick  and  dark  as  is  represented  by  the  claimants'  witnesses, 
or  as  clear  and  light  as  is  represented  by  the  witnesses  for  the 
libellants;  that  the  signals  to  check,  stop  and  back  the 
engines  should  have  been  given  when  the  schooner  was  first 
discovered ;  that  the  order  to  put  the  helm  hard  a-port  was 
the  reverse  of  what  it  shoald  have  been ;  that  the  neglect  to 
give  the  signals  to  the  engineers  in  time,  and  the  mistaken 
order  to  the  helmsman,  were  the  natAral  results  of  the  igno- 
rance of  the  course  and  exact  position  of  the  schooner ;  and 
that  that  ignorance  almost  necessarily  resulted  from  the 
neglect  to  station  a  proper  look-out  at  the  point  to  which  the 
mate  himself  deemed  it  necessary  to  hasten  when  he  found 
there  was  danger  of  a  collision.  With  these  views  of  the 
case,  I  cannot  fail  to  enforce  the  claims  of  the  libellants,  un- 
less I  disregard  not  only  the  dictates  of  my  own  judgment, 
but  also  the  decisions  of  the  Supreme  Court  of  the  United 
States — decisions  which  it  is  my  duty  as  well  as  my  inclina- 
tion at  all  times  to  respect  and  follow. 

A  strict  adherence  by  the  District  Courts  to  the  decisions 
of  the  Supreme  Court,  in  the  cases  cited  from  the  lO^A  and 
12tk  of  Howardj  will  lessen  the  number  of  collisions  and 
accidents  upon  our  inland  seas,  and  these  decisions  I  shall 
deem  it  my  duty  to  uphold  and  enforce  while  I  have  the 
honor  to  sit  in  this  Court. 

Decrees  for  the  libellants  will  be  entered  for  the  amounts 
mentioned  in  the  statements  handed  to  the  clerk." 

The  claimants  appealed  to  this  Court. 

John  Gansofij  for  the  libellants. 

Dennis  JSowen^  Henry  W.  Rogers^  and  John  L.  Ourte- 
nvusy  for  the  claimants. 

Nelson,  J.  I  have  examined  the  pleadings  and  proo&  in 
this  case,  and  entirely  concar  in  the  very  able  opinion 
delivered  by  the  learned  District  Judge  in  the  Court  below, 
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and  in  all  the  views  there  taken  by  him,  and  in  the  conclu- 
sions  at  which  he  arrived. 

It  wonid  be  a  work  of  supererogation  on  mj  part  to  go 
over  the  case  again.  The  proofs  are  clear  and  decisive,  that 
the  collision  occurred  through  the  failure  of  the  mate  and  the 
hands  on  board  of  the  Northern  Indiana  to  properly  obseiTe 
the  familiar  nautical  rules,  in  the  navigation  of  their  vessel,  on 
the  occasion  and  under*the  circumstances  when  the  collision 
occurred,  aod  especially  through  their  not  having  a  proper 
look-out  at  the  time.  If  there  had  been  one,  there  is  nothing 
in  the  case  to  excite  a  reasonable  doubt  that  the  collision 
would  have  been  avoided.  If  it  could  not  have  been,  the 
navigation  of  Lake  Erie  must  be  perilous  indeed ;  so  much  so 
as  to  put  at  &ult  all  the  safeguards  that  skill  and  experience 
have  constructed  to  prevent  these  marine  disasters. 

Decree  affirmed. 


Charles  Bliven  and  others 
The  !N'ew  England  Screw  Compant. 

Where,  in  a  case  remoYed  into  this  Coort,  under  the  12ih  section  of  the  Judiciary 
Act  of  September  24th,  1789,  (1  U,  B,  StaL  at  Lmye,  19\  the  defendant  is  a 
foreign  corporation,  this  .Court  has  Jurisdiction  of  tiie  case,  although  no  suit 
can  be  commenced  in  this  Court  by  original  process  against  a  fordgn  corpora- 
tion. 

(Before  Nilsov,  J.,  Southern  District  of  Kew  Toric,  Novembef,  1858). 

This  was  an  action  commenced  in  a  State  Court  in  Nevr 
York  against  a  Rhode  Island  corporation,  by  summons  and 
attachment  of  their  property.  The  defendant  removed  the 
case  into  this  Court,  under  the  12th  section  of  the  Act  of 
September  24ih,  1789,  (1  U.  S.  &at.  at  Large,  79).  The 
defendants  now  moved  to  quash  the  suit,  on  the  ground  that 
the  defendants  were  a  foreign  corporation. 
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EAvoin  W.  Stoughton^  for  the  defendante. 
George  WHUam  Wright^  for  the  plaintiff. 

Nelbon,  J.  If  this  were  an  original  suit,  the  Court  would 
have  no  jurisdiction  of  it;  because,  no  process  known  to 
the  laws  of  the  United  States  could  be  served  upon  the  de- 
fendants, who,  being  a  foreign  corpoVation,  cannot  be  found 
within  the'  jurisdiction  of  this  Court,  to  be  served  with  pro- 
cess. If,  therefore,  this  suit  had  been  commenced  in  this 
Court,  it  would  be  quashed. 

The  State  Court,  it  is  admitted,  had  jurisdiction  of  the 
ease,  and  was  entitled  to  proceed  in  it.    It  seems,  also,  to  be 
conceded,  that  this  corporation  is  a  citizen  of  another  State, 
within  the  meaning  of  the  12th  section  of  the  Judiciary  Act 
of  September  24th,  1789,  (1  U.  S.  Stat,  at  Large,  79),  and  was 
entitled  to  have  the  case  transferred  from  the  State  Court  to 
this  Court.    Bat  it  is  urged,  that  this  Court  has  no  jurisdic- 
tion of  the  case,  because  it  would  have  had  none  had  it  been 
commenced  here.    But  this  does  not  follow  either  logically 
or  legally.    The  suit  has  been  regularly  brought  into  this 
Court  from  a  Court  which  had  jurisdiction  of  it.    And,  in 
such  a  case,  I  know  of  no  exception  to  the  rule  that  this 
Court  has  jurisdiction.    Unless  this  be  so,  all  foreign  corpo- 
rations must  be  deprived  of  the  benefit  of  that  12th  section. 
Because,  if  a  case  be  instituted  in  a  State  Court  which  has 
jurisdiction  of  it,  and  be  transferred  to  this  Court,  and  this 
Court,  on  looking  into  it,  finds  the  defendant  to  be  a  foreign 
corporation,  and  therefore  decides  against  its  own  jurisdic- 
tion, it  follows  that  this  Court  can  do  nothing  but  remit  the 
case  to  the  Court  from  which  it  came,  and,  which  has  juris- 
diction.   On  these  grounds,  the  motion  must  be  denied. 
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Eli  parte  Elisha  Peok. 

On  a  motion  for  an  attachment  against  a  witness,  for  refusing  to  answer  a  question 
put  to  him  on  his  examination  da  bene  «m«,  before  a  United  States  Commis- 
rioner,  on  a  eubpcsna  dueet  ieeum^  as  a  witness  in  a  suit  pending  in  another 
District,  under  §  80  of  the  Apt  of  September  24th,  1V89,  (1  U,  S,  Stat,  at 
Largtf  88),  it  must  be  shown  that  the  Commissioner  has  jurisdiction  in  the 
matter,  and  that  the  witness  resides  more  than  100  miles  from  the  place  of 
trial  of  the  action,  and  that  the  matter  in  regard  to  which  the  witness  refuses 
to  testify  is  material  and  relevant  io  the  issue  in  the  case. 

Where  it  appears  that  the  tubpcma  for  the  attendance  of  the  witness  before  the 
Conmiissioner  was  issued  without  any  preliminary  evidence  having  been  given 
before  him  showing  the  case  to  be  one  in  which  a  de  bene  eue  examination 
could  be  lawfully  had,  the  want  of  such  proof  will  be  a  vital  objection  to  the 
iasning  of  an  attachment. 

Althou^  on  the  trial  of  a  case,  a  witness  may  be  compelled,  by  eubpcma^  to 
produce,  under  oath,  papers  within  his  control,  which  are  proved  to  be  mate- 
rial to  the  questions  in  issue,  yet  Congress  has  provided  a  different  mode  for 
enabling  the  parties  to  a  suit  to  obtain  papers  which  are  in  the  possession  of 
a  third  person,  and  it  is  doubtfhl  whether  that  object  can  be  l^ally  effected 
by  the  <{0  bene  esee  examination  of  a  witness  out  of  Court. 

(Before  Brts,  J.,  Southern  District  of  New  York,  December  29th,  1858). 

This  was  a  motion  for  an  attachment  against  Elisha  Peck, 
for  an  alleged  contempt  in  refosing  to  answer  questions  put 
to  him  on  his  examination  de  bene  esse^  before  a  UDited  States 
Commissioner  in  KeV  York,  on  a  mbpoma  ditcee  tecum,  as  a 
witness  in  a  snit  pending  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 

WiUiam  FvUerton^  for  the  motion. 

• 

Betts,  J.  An  objection  is  made  to  the  granting  of  this 
motion,  on  the  ground  that  it  does  not  appear  that  the 
witness  resides  more  than  one  hundred  miles  from  the  place 
of  trial  of  the  action.  {Act  of  September  24:thj  1789,  §  30, 
1  U.  /SI  Stat,  at  ZargCy  88).  The  question  involved  has  been 
before  this  Court  several  times  recently,  and  has  received 
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careful  attention.  The  severe  measure  of  an  attachment  is 
only  to  be  allowed  when  it  is  clearly  necessary.  It  must  first 
be  made  clearly  to  appear  that  the  Commissioner  has  juris- 
diction in  the  matter,  and  that  the  witness  resides  more  than 
one  hundred  miles  from  the  place  of  trial  of  the  action. 
These  facts  must  be  established  by  the  applicant  for  the  at- 
tachment. It  must  also  be  shown  that  the  witness  was  called 
to  testify  to  facts  material  and  relevant  to  the  issue  in  the  case. 
The  Court  will  interfere  in  this  summary  way  only  to  aid  the 
plain  demands  of  justice,  and  will  not  attach  a  witness  for  neg- 
lectiug  to  testify,  without  evidence  that  his  testimony  is  per- 
tinent to  the  case,  and  such  as  the  party  is  entitled  by  law  to 
demand.  In  this  case,  the  object  seems  to  be  to  obtain  access 
to  papers  in  the  possession  of  the  witness,  to  be  used  in  the  case. 
Although,  on  the  trial  of  a  case  in  Court,  a  witness  may  be 
compelled,  by  mibpcenay  to  produce,  under  oath,  papers  within 
his  control,  which  are  proved  to  be  material  to  the  questions  in 
issue,  yet  Congress  has  provided  a  different  mode  for  enabling 
the  parties  to  a  suit  to  obtain  papers  which  are  in  the  posses- 
sion of  a  third  person,  and  it  is  doubtAil  whether  that  object 
can  be  legally  effected  by  the  de  hene  esse  examination  of  a 
witness  out  of  Court. 

It  appears  that  the  svbposna  in  this  case  was  issued  without 
any  preliminary  evidence  having  been  given  before  the  Com- 
missioner, showing  this  to  be  a  case  in  which  a  de  hene  esse 
examination  could  be  lawfully  had.  The  want  of  such  proof 
is  a  vital  objection  to  the  issuiug  of  an  attachment.  The 
attendance  of  the  witness  cannot  be  exacted  by  the  Iiigh  com- 
pulsory writ  of  attachment,  unless  the  magistrate  has  clear 
cognizance  of  the  matter. 

Motion  denied. 
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Chablss  W.  Sobbeidbb  vs.  CoBNELiirs  W.  Lawbbkoe. 

Rocoa  and  annatto  being  ardclea  derived  from  the  seed  of  a  yegeiable,  ro€oa 
bdng  the  product  of  the  seed  in  a  crushed  state,  and  annatto  being  an  arti- 
cle made  from  the  seed  and  mixed  with  other  substances,  and  the  articles 
being  known  in  commerce  by  distinct  names,  and  defoted  to  different  uses, 
except  that  annatto^  though  chiefly  used  for  culinary  purposes,  is  occasionally 
employed  in  dyeing,  while  that  is  the  only  use  to  which  r<feoa  is  put :  Jleid^ 
that  roeoa  cannot  properly  be  subjected  to  duties  as  annatto,  under  article  4, 
section  8,  of  the  tariff  Act  of  August  80th,  1842,  (6  U,  8,  Stat,  at  Large,  669), 
because  it  had  acquired  in  commerce  the  name  of  rocoa,  and  was  bought  and 
sold  in  trade  under  that  name  alone,  before  the  Act  of  1842. 

Hieid,  also,  that,  under  that  Act,  roeoa  is  not  free  from  duty,  under  that  name, 
nor  as  being  a  berry  or  yegetable  "  used  principally  in  dyeing  or  composing 
dyes,"  under  article  6,  section  9,  of  said  Act,  (6  U,  8,  8tat.  at  Large,  661), 
that  exemption  applying  to  the  berries  or  vegetables  in  their  native  state,  and 
not  after  they  are  transmuted,  by  manu&cture,  into  a  substance  which  takes' 
a  different  denomination  in  commerce. 

Bdd,  aUo,  that,  under  that  Act,  roeoa  is  a  non-enumerated  article,  and  b  subject 
to  a  duty  of  20  per  eent,,  under  section  10. 

(Before  Nklson  and  Bbtts,  JJ.,  Southern  District  of  New  York,  December, 
1868). 

This  was  an  action  brought  in  the  Supreme  Court  of  New 
York,  to  recover  back  duties  imposed  by  the  Collector  of  the 
port  of  New  York  on  an  impoii;ation  of  rocoa.  The  case 
was  removed  into  this  Court  by  certiorari.  The  facts  were 
these: 

On  the  27th  of  December,  1845,  the  plaintiff  entered  at  the 
Custom-House  twenty-nine  casks  of  rocoa,  imported  from 
Bordeaux,  and  claimed  the  right  to  enter  it  free  of  duty,  under 
article  6,  section  9,  of  the  tariff  Act  of  August  80th,  1842, 
(5  J7.  S.  Stat,  at  Large,  561),  as  falling  within  the  denomi- 
nation of  ^^  berries,  nuts,  and  vegetables,  used  principally  in 
dyeing  or  composing  dyes."  The  defendant  caused  a  duty  of 
20  per  cent,  to  be  imposed  on  it,  under  article  4,  section  8,  of 
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the  same  Act,  (5  TJ.  S.  Stat,  at  Large,  559),  as  being  '^  a/nnaUo.'^^ 
The  proofs  showed,  that  both  articles  were  derived  from  the 
seed  of  a  vegetable  grown  in  South  America,  racoa  being  the 
prodnct  of  the  seed  in  a  crushed  state,  and  annatto  being  an 
article  made  from  the  seed  in  some  manner  known  only  to 
the  natives,  and  mixed  with  other  substances,  and  that  the 
articles  were  known  in  trade  and  commerce  by  distinct 
names,  and  were  devoted  to  different  uses,  except  that  an- 
nattOy  though  chiefly  used  for  culinary  purposes,  was  occa- 
sionally employed  in  dyeing,  while  that  was  the  only  use  to 
which  rocoa  was  put. 

The  Court  held :  1.  That  the  article  was  improperly  rated 
as  annatto  at  the  Custom-House,  and  subjected  to  duties 
under  that  name,  because  it  had  acquired  in  commerce  the 
name  of  roooay  and  was  bought  and  sold  in  trade  under  that 
name  alone,  before  the  passage  of  the  Act  of  1842 ; 

2.  That  the  plaintiff  was  not  entitled  to  enter  the  article  as 
free,  under  the  name  of  rocoa^  nor  as  being  a  berry  or  vege- 
table "  used  principally  in  dyeing  or  composing  dyes,"  that 
exemption  applying  to  tiie  berries  or  vegetables  in  their  native 
state,  and  not  after  they  are  transmuted,  by  manufacture, 
into  a  substance  which  takes  a  different  denomination  in 
trade  and  commerce ; 

8.  That  rocoa  was  a  non-enumerated  article  in  the  tariff  Act 
of  1842,  and  was  subject  to  duty  under  section  10,  and  that, 
that  duty  being  20  p&i*  centy  the  same  that  was  charged  upon 
the  article,  the  plaintiff  could  not  maintain  this  action — ^no 
more  than  the  legal  duty  having  been  exacted  by  the  de- 
fendant. 

Judgment  for  defendant. 
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Gbobge  Gsay  v8.  Cornelius  W..  Lawsence. 

An  ioToice  of  Iriah  linena,  as  entered,  carried  out  the  prices  in  gross,  with  a 
credit  underwritten,  **  deduct  discount  allowed  for  cash,  7i  per  eettV*  The 
invoice  prices,  with  the  allowance  of  such  discount,  gave  the  true  market 
yalue  of  the  linens.  The  appraisers  found  the  inyoice  to  be  correct,  as  made 
out,  and  did  not  appraise  the  linens  according  to  their  judgment,  but,  in  obedi- 
ence to  Circular  Instructions  from  the  Secretary  of  the  Treasury,  valued  them 
at  the  iuToice  prices  less  a  discount  of  only  2^  per  eent.^  and  duties  were 
exacted  on  the  remaining  6  per  cent.  The  usage  of  the  trade  was  to  make  up 
iuYoices  of  linens  at  nominal  prices,  and  reduce  those  to  the  true  market 
Talne  by  discounts  or  rebatements :  ffeU  that,  under  the  usage  proved,  the 
sum  to  which  an  inYoice  was  reduced  by  the  rebatement,  and  not  its  gross 
sum,  must  be  regarded  as  representing  the  real  inyoice  price. 

Hleidf  alio,  that  the  Secretary  of  the  Treasury  had  no  legal  power  to  direct  the 
judgment  of  the  appraisers  in  Talulng  goods,  or  in  adding  to  or  subtracting 
from  the  charges  in  inyoices,  for  the  purpose  of  determining  market  values, 
and  that  the  increase  of  the  invoices  per  cent,  in  amount,  in  the  manner  in 
which  it  was  done,  was  without  authority  of  law. 

An  entry  or  protest  made  by  an  agent  is,  in  law,  made  by  his  prindpal. 

Under  the  Act  of  February  26th,  1840,  (6  U.  A  Stat,  at  Large,  121),  which 
requires  a  protest  to  be  in  writing,  and  to  be  signed  by  the  claimant  of  goods, 
a  protest  signed  not  by  the  claimant  personally,  but  by  his  agent,  is  sufficient 

(Before  Nxlsok  and  Bstts,  JJ.,  Southern  District  of  New  York,  December, 
1863). 

This  was  an  action  to  recover  back  an  excess  of  duties  ex- 
acted by  the  defendant,  as  Collector  of  the  port  of  New  York, 
on  several  invoices  of  Irish  linens,  consigned  by  the  plaintiff 
to  Bird,  Gillilan  &  Co.,  his  agents,  and  entered  by  them. 

The  invoices  carried  ont  the  prices  of  the  linens  in  gross, 
with  a  credit  underwritten,  ^^  deduct  discount  allowed  for 
oash^  7^  per  cent.y^  and  the  plaintiff,  by  his  agents,  claimed  to 
enter  the  goods  at  the  prices  less  that  discount,  as  being  their 
true  market  value  abroad.  The  Collector,  in  obedience  to 
Circular  Instructions  from  the  Secretary  of  the  Treasury,  ot 
October  29th,  1847,  and  August  7tih,  1848,  directing  "  that 
no  discount  be  allowed  on  invoices  of  Irish  linen  beyond  2^ 
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per  cerU.^^  refused  to  allow  the  discount  beyond  2J  per  cerU.y 
and  charged  duty  upon  the  remaining  6  per  cent  The  con- 
signees protested  in  writing  against  that  exaction,  "  with  only 
^per  cent  off,"  claiming  that,  under  existing  laws,  they  were 
entitled  to  enter  the  same  with  7j^per  cerU.  off.  It  appeared, 
upon  the  proofs,  that  the  invoice  prices,  with  the  allowance 
of  7^  per  cent,  rebatement,  gave  the  true  market  value  of  the 
goods.  It  also  appeared,  that  the  appraisers  declared  the  in- 
voices to  be  correct  as  made  out ;  and  that  the  valuation  re- 
ported by  them  was  made  in  obedience  to  the  order  of  the 
Secretary  of  the  Treasury,  and  not  upon  an  appraisal  of  the 
linens  according  to  the  judgment  of  the  appraisers.  It  was 
proved  to  be  the  .usage  of  the  trade,  Jx)  make  up  invoices  of 
linens  at  an  arranged  rate  of  prices,  (in  effect  nominal),  and 
reduce  those  to  the  true  market  value  by  discounts  or  rebate- 
ments.  The  defendant  objected  to  the  sufficiency  of  the  pro- 
test, because  it  was  not  signed  by  the  claimant  of  the  goods 
personally,  the  Act  of  Februaiy  26th,  1845,  (6  U.  8.  Stat,  at 
Large^  727),  requiring  the  protest  to  be  made  in  writing,  and 
to  be  signed  by  the  claimant. 

The  Court  held :  1.  That,  under  the  usage  proved,  the 
sum  to  which  an  invoice  was  reduced  by  the  rebatement,  and 
not  its  gross  sum,  must  be  regarded  as  representing  the  real 
invoice  price ; 

2.  That  the  Secretary  of  the  Treasury  had  no  legal 
power  to  direct  the  judgment  of  the  appraisers  in  valuing 
goods,  or  in  adding  to  or  subtracting  from  the  charges 
in  the  invoices,  for  the  purpose  of  determining  market 
values  ;  and  that  the  increase  of  the  invoices  6  per  cent,  in 
amount,  in  the  manner  in  which  it  was  done,  was  without 
authority  of  law ; 

8.  That  an  entry  or  protest  made  by  an  agent  is,  in  law, 
made  by  the  principal,  and  that  the  Act  of  1846  did  not  ne- 
cessarily impugn  that  general  principle.  {Mason  v.  Kane^ 
Circuit  Court,  Maryland  District,  April,  1851,  Taney,  Ch.  J.) 

Judgment  for  the  plaintiff  for  the  amount  of  duties  charged 
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upon  the  5  per  centi  bo  added  to  the  invoice,  \9ith  interest 
from  the  time  of  payment. 


August  BELMOirr  V8.  Cobnelius  W.  Lawbehge. 

Where  an  inyoice  of  quicksilver  from  London  did  not  abow  that  the  article  was 
the  produce  of  Spain,  and  ita  invoice  value  was  raised,  by  appraisal,  to  its 
true  value  in  the  London  market,  and  the  Collector  imposed  duty  on  the  ad- 
ditional value,  and  a  penalty  for  the  under-valuation,  and  the  importer  had 
not  proved  or  offered  to  proTC,  before  the  appraisers  or  the  Oollector,  that  the 
quicksilver  was  the  produce  of  Spain :  Meldf  that  the  additional  duties  and 
the  penalty  were  properly  imposed  and  collected,  althou^  the  quicksilyer 
was  in  fact  the  prodace  of  Spain. 

(Before  Nelson  and  'Betts,  JJ.,  Southern  District  of  New  York,  December, 
1858). 

This  was  a  snit  commenced  in  the  Supreme  Court  of  "New 
York,  and  removed  into  this  Court  by  certiorari^  to  recover 
back  an  excess  of  duties  exacted  by  the  defendant,  as  Collec- 
tor of  the  i)ort  of  New  York. 

The  plaintiff,  in  November,  1846,  imported  from  London 
600  bottles  of  quicksilver,  invoiced  there  September  18th, 

1845,  at  3s.  6^d«  per  pound.  On  appraisal  at  the  Custom- 
House,  the  price  was  raised  to  46.  6d.  per  pound,  as  the  true 
value  of  the  article  in  the  London  market.  An  additional  duty 
and  penalty,  amounting  to  $977.73,  were  paid  November  28th, 

1846,  under  a  protest,  "  that  the  value  stated  in  the  invoice  is 
the  true  Spanish  market  value  of  the  goods."  A  witness  on 
the  trial  testified  that  the  quicksilver  was  the  produce  of 
Spain.  But  no  evidence  was  given  that  that  fact  was  made 
known  to  the  appraisers  or  to  the  Collector,  (although  it 
might  reasonably  have  been  inferred  from  the  testimony 
of  one  of  the  appraisers  that  they  understood  that  the  quick- 
silver was  the  produce  of  Spain),  nor  did  the  evidence  show 
what  was  the  market  value  of  the  article  in  Spais. 
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Betts,  J.  The  Court  cannot  look  beyond  the  proofs  set 
forth  in  the  case  for  facts  governing  the  rights  of  the  parties. 
The  invoice  gives  no  intimation  that  the  article  was  the  pro- 
duce of  Spain,  nor  does  the  plaintiflF  show  that  he  proved  it 
to  be  sach  to  the  appraisers,  or  offered  to  make  such  proof  to 
them  or  to  the  Collector.  He  is  bound  to  show  that  that 
fact  was  within  their  knowledge,  or  that  they  refused  to  re- 
ceive evidence  of  it,  before  they  can  be  charged  with  having 
illegally  appraised  the  goods  and  assessed  the  duties.  Had 
it  been  proved  before  them  that  the  goods  were  the  produce 
of  Spain,  the  valuation  would  have  been  erroneous,  and  the 
imposition  of  extra  duties  unjustifiable.  There  is  no  proof 
before  the  Court  impeaching  the  justice  of  the  appraisal,  or 
the  authority  of  the  Collector  to  impose  and  collect  the  ad- 
ditional duties.  If  the  plaintiff  is  entitled  to  relief,  it  must 
be  had  by  application  to  the  Treasury  Department. 

Judgment  for  defendant. 


Thomas  Fielden  and  others  vs,  Cornelius  "W.  Lawrence. 

Where  the  iiiToioe  Tolue  of  Iron  was  raised  by  the  official  appraisers,  on  appraisal, 
and  duty  on  the  increase  in  value  and  a  penalty  for  under-valuation  were 
imposed,  and  the  importer,  on  making  entry  of  the  iron,  served  on  the  Col- 
lector a  written  notice,  protesting  "against  the  said  increased  appraisement, 
and  against  the  exaction  of  the  said  increased  duty  and  penalty,"  but  was,  at 
the  same  time,  asked  if  he  desired  an  appraisement  by  merchant  i^pralsers, 
under  section  17  of  the  Act  of  August  80th,  1842,  (6  CT.  S.  Stat,  at  Large^ 
664),  and  answered,  that  he  did  not  or  did  not  ask  one,  and  did  not  offer  the 
fees  for  snch  apprusement :  IT^^  that  if  the  protest  might  have  amounted  to 
notice  of  dissatisfaction  with  the  appraisement  under  that  section,  had  the 
notice  been  delivered  without  qualification,  yet  the  assertion  of  the  importer 
at  the  time,  that  he  did  not  ask  a  re-appraisement,  took  from  it  that  effect. 

Hdd^  also,  that  the  importer  was  bound  to  offer  the  appraisers'  fees  for  a  re- 
appndsement,  in  order  to  put  the  Collector  in  the  wrong  for  not  ordering  one, 
and  that,  therefore,  the  appraisement  by  the  offidal  appraisers  was  conclusive 
as  to  value. 

Seld,  <x/«o,  that  the  protest  did  not  comply  Ttith  the  Act  of  February  26th,  1S46, 
(6  U.  S.  JStat,  at  Large^  727),  and  that,  as  it  did  not  set  forth  distinctly  the  omis- 
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aon  of  the  Collector  to  order  a  re-appraisement,  or  that  the  appraiserB  ralued 
the  iron  at  the  time  of  shipment  and  not  at  the  time  of  purchase,  as  grounds 
of  objection  to  the  payment  of  the  duties  imposed,  the  importer  could  not 
raise  those  objections,  in  an  action  to  recorer  back  those  duties. 

(Before  Nblsqk  and  Bjetts,  JJ.,  Southern  District  of  New  TorlE,  December, 
^  1858). 

This  suit  was  brought  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  penalties  and  increased  duties 
imposed  on  importations  of  iron  from  Liverpool,  upon  which 
various  entries  were  made,  the  additional  duties  amounting 
to  $672,  and  the  penalties  to  $2,264.60.  The  importations 
were  made  in  1847,  and  the  appraisal  was  made  under  sec- 
tion 16  of  the  Act  of  August  80th,  1842,  (5  TJ.  S.  Stat,  at 
Large,  563).  The  plaintiffs,  at  the  time  of  making  their 
several  entries,  addressed  to  the  Collector  the  following 
notice,  varied  only  so  as  to  adapt  the  description  of  iron  to 
the  particular  entry: — Sir:  The  Custom-House  appraisers 

having  appraised  —  bundles,  &c.,  of  iron  at  £ ,  thereby 

subjecting  the  iron  to  an  increased  duty,  as  well  as  a  penalty 
of  20  per  eent.j  which  we  are  required  to  pay,  in  order  to 
enter  and  obtain  possession  of  the  goods,  we  hereby  protest 
against  the  said  increased  appraisement,  and  against  the  ex- 
action of  the  said  increased  duty  and  penalty,  and,  in  making 
payment,  reserve  to  ourselves,  or  whom  it  may  concern,  the 
right  to  recover  the  same  back  by  action  or  otherwise,"  &c. 
It  was  proved  that,  when  the  protest  was  made,  the  plaintiffs 
were  asked  by  a  deputy  collector,  if  they  desired  an  appraise- 
ment by  merchant  appraisers,  pursuant  to  the  Act,  and 
answered,  that  they  did  not  or  did  not  ask  one.  The  points 
taken  for  the  plaintiffi»  on  the  argument  were,  that  the  letter 
was  notice  to  the  Collector,  within  the  meaning  of  the  Act, 
of  the  dissaittsfaetion  of  the  plaintiffi  with  the  appraisement, 
and  that  thereupon  it  became  the  duty  of  the  Collector  to 
order  a  re-appraisement,  without  which  the  first  appraisal 
was  void ;  and  that  the  appraisal  was  void  for  the  further 
reason,  that  the  appraisers  took  the  market  value  of  the  iron 
at  the  time  of  exportation,  and  not  at  the  time  of  purchase. 
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The  Court  held:  1.  That  if  the  protest  might  have 
amounted  to  notice  of  dissatisfaction  with  the  appraisement, 
within  the  meaning  of  section  17  of  the  Act  of  August  30th, 
1842,  (5  U.  S.  Stat,  at  Large,  664),  had  the  letter  been  de- 
livered without  qualification,  yet  the  assertion  of  the  plain- 
tiffs, at  the  same  time,  to  the  Collector,  that  thej  did  not  ask 
a  re-appraisement,  took  from  it  that  effect ; 

2.  That  a  re-appraisement  being  at  the  expense  of  the  im- 
porter, the  plaintiffs  were  bound  to  offer  the  appraisers'  fees, 
&c.,  in  order  to  put  the  Collector  in  the  wrong  for  not  order- 
ing one ;  and  that,  as  the  plaintiflb  did  not  take  legal  means 
to  entitle  themselves  to  a  re-appraisal,  the  one  made  by  the 

'  ofiGicial  appraisers  was  conclusive  against  them  as  to  value ; 

3.  That  the  protest  did  not  comply  with  the  requirements 
of  the  Act  of  February  26th,  UB46,  (5  U.  S.  Stat,  at  Large, 
727),  because  it  did  not  set  forth,  distinctly  and  specifically, 
the  omission  of  the  Collector  to  order  a  re-appraisement,  or 
that  the  appraisers  valued  the  iron  at  the  tiibe  of  shipment 
and  not  at  the  time  of  purchase,  as  grounds  of  objection  to 
the  payment  of  the  duties  imposed ;  and  that,  therefore,  the 
plaintiffs  were  not  now  entitled  to  raise  those  objections. 

Judgment  for  defendant. 


Charles  Morlot  vs.  Cornelius  W.  Lawrence. 

Where,  on  an  invoice  of  woollen  goods  from  Faria,  the  appndsera  took,  as  a 
guide  to  their  Taluation,  the  market  price  of  the  goods  in  the  principal  mar- 
kets of  France  at  the  period  of  exportation^  and,  on  their  report,  the  yalue  was 
raised  10  per  cent,  and  more  above  the  invoice  value,  and,  for  that  cause,  60 
per  cent,  on  the  amount  of  legal  duties  was  added  thereto,  pursuant  to  section 
17  of  the  Act  of  August  80th,  1842,  (5  U.  8.  Stat,  at  Large,  564) :  Held,  that 
under  section  Id  of  the  said  Act,  the  appraisers  were  required  to  appraise  the 
goods  at  their  value  at  the  time  of  purchase,  and  that  the  appraisement  was 
void,  and  that  the  duties  on  the  increase  in  valuation,  and  the  penalty,  were 
illegally  exacted. 

(Before  Nblson  and  Bktts,  JJ.,  Soutiiem  District  of  New  York,  December, 
1868). 
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This  was  an  action  brought  in  the  Supreme  Court  of  New 
York,  to  recover  back  an  excess  of  duties,  and  a  penalty  im- 
posed by  the  defendant,  as  Collector  of  the  port  of  New 
York,  on  an  invoice  of  fifteen  cases  of  woollen  goods,  import- 
ed by  the  plaintiff  It  was  removed  into  this  Court  by  cer- 
tiarari. 

The  invoice  was  dated  Paris,  June  IStli,  1845,  and  the 
entry  was  made  at  the  Custom-House,  July  31st,  1845.  On 
appraisement,  the  goods  were  valued  at  an  average  of  30} 
per  cent  above  the  invoice  prices,  the  appraisers,  in  valuing 
the  various  cases,  putting  the  lowest  difference  at  10^^ 
per  cent.j  and  the  highest  at  35^  per  cent.  They  took 
the  market  price  of  the  goods  in  the  principal  markets  of 
France  at  the  period  of  eosportation  to  the  United  States,  as 
a  guide  to  their  valuation.  On  the  report  of  the  appraisers, 
the  value  was  raised  10  per  cent,  and  more  above  the  invoice 
value,  and,  for  that  cause,  ^0  per  cent  on  the  amount  of  legal 
duties  was  added  thereto,  pursuant  to  section  17  of  the  Act 
of  August  30th,  1843,  (5  U,  8.  Stat  at  Large,  564).  Against 
these  charges  a  protest,  with  the  proper  distinctness  and  pre- 
cision, was  made  in  writing  by  the  plaintiff,  and  he  now 
sought  to  recover  back  all  exacted  of  him  beyond  the  legal 
duties  on  the  invoice  valuation. 

Betts,  J.  The  appraisement  was  void  in  law,  and  did  not 
justify  the  defendant  in- imposing  and  exacting  duties  on  a 
valuation  higher  than  the  invoice  valuation,  or  in  levying 
any  additional  duties  thereto.  The  appraisers  were  required, 
by  the  16th  section  of  the  Act  of  August  30th,  1842,  (6  U.  S. 
Stat  at  Largey  563),  to  appraise  the  goods  at  their  value  at 
the  time  oi pv/rchase^  and  the  instructions  of  the  Secretary  of 
the  Treasury  did  not  authorize  them  to  appraise  the  value  at 
the  time  of  exportation.  The  illegality  having  been  specifi- 
cally pointed  out  to  the  defendant  by  the  protest,  he  is  liable 
for  the  exaction  made  under  the  appraisement. 

Judgment  for  the  plaintiff  for  the  sum  so  paid,  (the  amount 
to  be  adjusted  at  the  Custom-House),  together  with  interest. 
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John  C.  Kheiheb  vs.  Hugh  Maxwell. 

Twitted  itrcao^  being  a  stalk  of  rye  straw  split  into  two  parts,  and  those  parts 
twisted  together,  and  being  the  raw  material  used  in  making  iiraw  lacet, 
which  are  manufSsu^tured  into  hats  and  bonnets,  not  having  been  known  in 
commerce,  in  the  United  States,  until  after  the  passage  of  the  tariff  Act  of 
July  SOth,  1846,  cannot  be  charged  with  daties  under  any  of  the  denomina- 
tions of  straw  manufactures  mentioned  in  Schedule  G  of  section  11  of  that 
Act,  (9  V.  8,  8UU.  at  Larger  44,  46),  but  faUs  within  the  provisions  of  section 
8,  and  is  subject  to  a  duty  of  20  per  eerU.^  not  being  otherwise  specially  pro- 
vided for  in  the  Act 

(Before  Nklsoh  and  Betts,  JJ.,  Southern  District  of  Kew  York,  December, 
1863). 

This  was  a  suit  brought  in  the  Supreme  Court  of  New  York, 
to  recover  back  an  excess  of  duties  imposed  by  the  defendant, 
as  Collector  of  the  port  of  New  York,  upon  importations  of 
twisted  straw.  The  defendant  had  the  cause  removed  into 
this  Court  by  certiorari. 

The  plaintifl^  between  November,  1849,  and  February, 
1852,  made  various  entries  at  the  Custom-House,  on  invoices 
of  twisted  straw,  imported  from  France,  claiming  it  to  be 
an  article  unenumerated  in  the  tariff  Act  of  1846,  and  to 
be  liable  to  a  duty  of  only  20  per  cent.  The  Collector 
charged  it  with  a  duty  of  80  per  cent.^  under  Schedule  C 
of  section  11  of  the  Act  of  July  30th,  1846,  (9  U.  S.  Stat, 
at  Large^  44,  45),  as  coming  within  the  description  of  "  bas- 
kets, and  all  other  articles  composed  of  grass,  osier,  palm- 
leaf,  straw,  whalebone,  or  willow,  not  otherwise  provided  for," 
or  of  "  flats,  braids,  plaits,  sparterre,  and  willow  squares,  used 
for  making  hats  or  bonnets,"  all  of  which  are  subject  to  a 
duty  of-  30  per  cent,  ad  valorem.  The  plaintiff  protested,  in 
writing,  against  the  rate  of  duty,  and  asserted  that  the  arti- 
cle was  only  liable  to  a  charge  of  20  per  cewt.^  as  unenumer- 
ated. Testimony  was  given  identifying  the  articles  known 
in  commerce  as  above  described  in  Schedule  C,  and  proving 
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that  none  of  them  were  composed  of  twisted  straw.  It  was 
also  proved,  that  an  article  was  known  in  trade  and  commerce 
as  straw  laceSy  which  was  used  in  being  manufactured  into 
hats,  bonnets,  &c.,  and  that  twisted  straw  was  the  raw  mate- 
rial nsed  in  making  straw  laces.  A  stalk  of  rye-straw  is  split 
into  two  parts,  and  those  parts,  twisted  together,  compose 
the  twisted  straw  of  commerce.  It  was  further  proved,  that 
the  article  had  never  been  imported,  or  known  in  trade,  in 
the  United  States,  until  the  beginning  of  the  year  1847. 

The  Cottbt  held  :  1.  That  the  tariff  Act  must- be  construed 
in  reference  to  the  appellations  which  articles  of  import  had 
in  trade  and  commerce  at  the  time  of  its  enactment,  and  that 
twisted  straw^  not  having  been  known  in  commerce,  or  pre- 
pared or  used  in  this  country  for  making  hats  or  bonnets, 
until  subsequently  to  the  passage  of  that  Act,  could  not  be 
taxed  under  either  of  the  denominations  of  straw  manufac- 
tures mentioned  in  Schedule  C  of  section  11  of  the  Act  of 
1846; 

2.  That  the  article  fell  within  the  provisions  of  section  3 
of  that  Act,  and  was  subject  to  a  duty  of  20  per  cent.y  not 
being  otherwise  specially  provided  for  in  the  Act. 

Judgment  for  the  plaintiff  for  the  difference  of  duty  so  ex- 
acted, with  interest  thereon,  the  amount  to  be  adjusted  at  the 
Custom-House. 


Fbbdebioe  Lennig  vs.  Hugh  Maxwell. 

FalToked  wuU  or  JU)ek  or  tikoddy^  bdng  the  reftoe  thrown  off  m  the  sheariog 
or  finiflhbg  of  woollen  doths,  having  been  hnported  and  naed  in  that  state 
and  under  thoee  namea,  prior  to  the  tariff  Act  of  July  80th,  1846,  and  being 
known  in  trade  and  commerce  nnder  those  names,  \b  liable  to  a  duty  of  only 
h  percent,^  under  Schedule  H  of  section  11  of  that  Act,  (9  U,  8,  Slat  at  Large, 
48, 49),  as  '*  waste  or  shoddy,"  and  is  not  liable  to  a  duty  of  80  per  cent,,  as  a 
M  manufacture  of  wool,"  under  Schedule  G  of  section  11  of  that  Act,  {Id,, 
44,46). 
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A  Collector  is  not  justified  by  the  Instnictions  of  the  Treasury  Department,  in 
imposing  duties  not  warranted  by  law. 

(Before  Nilson  and  Bsttb,  JJ.,  Southern  District  of  New  York,  December, 
1868). 

This  was  an  action  to  recover  back  an  excess  of  duties  im- 
posed by  the  defendant,  as  Collector  of  the  port  of  New  York, 
and  was  removed  by  the  defendant,  by  certiorari^  into  this 
Court,  from  the  Supreme  Court  of  New  York.  The  article 
imported  was  a  refuse  of  woollen  cloths,  used  by  paper  manu- 
facturers in  making  velyet  papei*.  The  invoice  was  in 
French,  and  described  the  merchandise  as  "  laine  d  vdouter^^^ 
"  belle  laine  rouge^^  '^  helle  laine  marapay^  "  belie  laine  fon- 
taine^'^  "  belle  laine  ecarla;te?^  The  Custom-Hpuse  appraisers 
returned  it  as  "prepared  or  manufactured  wool,"  and  the 
Collector  caused  a  duty  of  SO  per  cent,  to  be  imposed  upon  it, 
as  "  a  manufacture  of  wool,"  under  Schedule  C  of  section  11 
of  the  tariff  Act  of  July  30th,  1846,  (9  U.  S.  Stat,  ojt  Large,  44, 
45).  The  plaintiff  paid  the  duty,  making,  at  the  time,  his  pro- 
test in  writing,  that  the  article  "  should  be  admitted  as  '  waste,' 
or  excess  nap  of  cloth,  at  5  per  cent.,  and  not  be  charged  at 
30  per  centy  as  a  manufacture  of  wool."  This  rating  at  the 
Custom-House  was  proved  to  have  been  in  obedience  to  In- 
structions from  the  Secretary  of  the  Treasury,  directing  the 
charge  of  30  per  cent,  on  "  waste,  flock,  or  shoddy,  ground 
or  pulverized."  The  article  was  proved  to  be  pulverized 
waste  or  shoddy — ^the  refuse  thrown  off  in  the  shearing  or 
finishing  of  woollen  cloths — and  to  be  worthless  in  itself,  but 
to  have  been  imported  and  used  by  paper-makers,  previous 
to  the  tariff  Act  of  1846,  in  that  State,  and  under  the  name 
of  waste  or  jlocTc,  and  to  be  known  in  trade  and  commerce  as 
waste  or  flock.  Schedule  H  of  "section  11  of  the  Act  of  July 
30th,  1846,  (9  U.  JS.  Stat,  a/t  Large^  48),  imposes  a  duty  of  6 
per  cent,  on  waste  or  shoddy^ 

Thb  Cottbt  held :  1.  That  the  construction  of  the  tariff  Act 
by  the  Treasury  Department,  was  not  conclusive  upon  either 
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partj,  and  that  the  Collector  was  not  justified  bj  snch  In- 
stmctionfi,  in  imposing  duties  not  warranted  by  law ; 

2.  That,  on  the  proofs,  the  article  was  entitled  to  be  ad- 
mitted to  entry  on  payment  of  a  duty  of  6  per  cent,  ad  vctla- 

Judgment  for  the  plaintiff  for  the  difference,  with  interest, 
the  amount  to  be  adjusted  at  the  Custom-House. 


JosiAH  EicH  vs,  Hugh  Maxwell. 

Under  the  provisions  of  §  61  of  the  Act  of  March  2d,  1799,  (1  U.  8,  Stat,  ai  Large^ 
678),  the  President  has,  through  Circnlars  from  the  Treasury  Department, 
regulated  the  manner  in  which  the  cost  of  goods  invoiced  in  a  foreign  depre- 
ciated currency  shall  be  estimated  in  United  States  currency,  in  order  to  deter- 
mine the  rate  of  duties  thereon. 

Such  regulation  is  in  force  in  respect  to  depreciations  of  the  Austrian  florin, 
occurring  since  the  passage  of  the  Act  of  May  22d,  1846,  (9  U.  8.  SkU.  at 
Large,  14). 

To  entitle  an  importer  to  an  allowance  for  any  depreciation  of  the  Austrian 
currency,  his  invoice  must  be  accompanied  by  a  consular  certificate  of  the 
value  of  such  currency. 

It  is  not  necessary  for  the~  Collector  to  demand  such  certificate  £ix>m  the  im- 
porter; but  the  importer  must  offer  to  the  Collector  such  certificate,  or  a 
bond  to  produce  it  thereafter,  in  order  to  be  entitled  to  an  allowance  for 
snch  depreciation.. 

(Before  Nxlsoii  and  Betts,  JJ.,  Southern  District  of  Kew  York,  December, 
1868). 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York  to  recover  back  an'excess  of  duties. 

On  the  33d  of  December,  1850,  the  plaintiff  made  entry  at 
the  Costom-Honse  of  an  invoice  of  currants  imported  from 
Trieste,  in  amount  2,263  florins  paper  currency,  and  claimed 
a  discount  of  17  13-16  per  centy  as  being  the  agio  or  depre- 
ciation, at  that  place,  between  paper  and  silver  florins,  at  the 
date  of  the  invoice,  September  36tih,  1860.  Duties  were 
levied  on  the  paper  valuation  of  the  invoice,  (computing  the 
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florin  at  4B^  cents,  United  States  cnrrency),  the  Collector  re- 
fusing to  allow  the  depreciation  of  17  13-16  per  cent  de- 
manded by  the  plaintiff.  Against  this  exaction  the  plaintiff 
mad  e  his  protest  in  writing,  in  d  ae  form.  The  plaintiff  proved, 
on  the  trial,  that  the  depreciation  of  the  paper  florin  at  Trieste, 
at  the  date  of  the  invoice,  was  about  17  18-16  j>er  cent.^  and 
also  that  the  plaintiff  had,  previously  to  the  importation  in 
question,  imported  goods  from  Tiieste  through  an  agent  who 
iiad,  on  such  occasions,  offered  a  consular  certificate  of  the 
agio  at  the  Custom-House,  but  that  it  was  uniformly  refused, 
the  officei's  alleging  that  it  was  useless,  as  Congress  had 
fixed  the  value  of  the  florin,  whether  silver  or  paper,  in  the 
United  States  currency.  But  there  was  no  proof  that  such 
consular  certificate  was  in  fact  presented  at  the  Custom-House 
on  the  entry  of  the  goods  in  question.  On  the  contrary,  the 
testimony  imported  that  none  was  offered  to  accompany  the 
invoice  and  entry. 

The  Coubt  held  :  1.  That,  under  the  provisions  of  §  61  of 
the  Act  of  March  2d,  1799,  (1  U.  8.  Stat,  at  Large^  673),  the 
President,  through  Circulars  from  the  Treasury  Department, 
had  regulated  .the  manner  in  which  the  cost  of  goods,  exhib- 
ited in  a  foreign  depreciated  currency,  should  be  estimated  in 
United  States  currency,  in  order  to  determine  the  rate  of 
duties  thereon ;  that  such  regulation  was  in  force  in  respect 
to  depreciations  of  the  Austrian  florin,  occurring  since  the 
passage  of  the  Act  of  May  22d,  1846,  (9  U.  S.  Slot,  at 
Large^  14) ;  and  that,  to  entitle  the  plaintiff  to  an  allow- 
ance for  any  depreciation  of  the  Austrian  currency,  the  in- 
voice must  be  accompanied  by  a  consular  certificate  of  the 
value  of  such  currency ; ' 

2.  That  it  was  not  necessary  for  the  Collector  to  demand  a 
consular  certificate  from  the  importer;  that  the  latter  must 
prove  his  case  fully,  to  maintain  an  action,  and,  in  order  to 
that  end,  must  produce  and  offer  to  the  Collector  a  consular 
certificate,  or  a  bond  to  produce  it  thereafter,  to  be  entitled  to 
an  allowance  for  the  depreciation  of  a  foreign  currency. 

Judgment  for  defendant. 
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Geobob  Chbist  and  othsbs  vs.  Huoh  Maxwell. 

Where,  on  an  appraisal  both  by  offidal  apprusers  and  merchant  appraisers,  the 
invoice  Talne  of  goods  was  raised,  and  duties  on  the  increase  were  paid  un- 
der a  protest,  which  objected  ^  that  the  appraisals  and  reappraisals  were  not 
fairiy,  impartiallj,  or  legally  made,  nor  by  persons  unpr^ndiced  and  duly 
qualified  to  make  them :"  ffdd^  that  no  action  could  be  maintained  to  recoyer 
back  such  duties  on  account  of  any  irregularity  either  in  selecting  or  qualify- 
ing tiie  appraisers,  or  otherwise,  becauae  the  protest  did  not,  as  required  by 
the  Act  of  February  26ih,  1845,  (5  U,  8.  9t<U.  ai  Large,  m\  set  forth  dis- 
tinctly  the  grounds  of  objection  to  the  regularity  and  legality  of  the  appraise- 
ments made,  or  wherein  the  appraisers  were  prejudiced  or  not  duly  qualified. 

The  goods  being  the  property  of  their  manu&cturer,  when  entered,  and  being 
consigned  for  sale  to  the  party  who  entered  them,  and  the  Collector  having 
imposed  an  additional  duty  or  penalty  of  80  per  e^nt  for  such  undervaluation : 
JleU  that  it  was  not  legally  imposed  under  §  8  of  the  [Act  of  July  80th,  1846, 
(9  (71  &  Slat,  at  Large,  48),  because  that  Act  relates  only  to  goods  which 
have  been  actually  purchased  in  a  foreign  market,  and  such  qualification  is 
not  rescinded  or  modified  by  §  1  of  the  Act  of  Karch  8d,  1851,  (9  U.  S.  S^at. 
at  Large,  629). 

J9eU^  altOy  that  such  additional  duty  or  penalty  was  not  authorized  by  g  17  of 
the  Act  of  August  80th,  1842,  (6  CT.  8.  Btat.  at  Large,  564),  or  by  §  18  of  tiie 
Act  of  March  Ist,  1828,  (8  U,  8  Stat  at  Large,  1S4),  for  the  like  reason,  and 
also  becau^  the  increased  duty  or  penalty  spedfied  in  each  of  those  acts  is  50 
per  cent,  and  the  Collector  cannot  exact  a  less  or  different  one. 

(Before  Kklboit  and  Bnrs,  JJ.,  Bouthem  District  of  New  York,  December, 
1858). 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  duties,  and  a  penalty 
paid  on  an  invoice  of  woollens. 

The  owners  of  the  goods,  who  were  the  manufacturers  of 
them,  consigned  an  invoice  of  woollens  to  the  plaintiff  for 
sale,  on  which  duties  and  a  penalty  were  exacted  at  the  Cus- 
tom-House,  July  17th,  1858,  amounting  to  $4,712  10.  This 
action  was  brought  to  recover  back  $530  60  of  that  sum, 
with  interest,  composed  of  these  particulars:  The  invoice 
value  was  advanced  $414  by  the  appraisers,  and  a  duty  of 
10 
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80  per  cent,  was  exacted  thereon,  viz.,  $124  20 ;  additional 
duty  or  penalty  of  20  per  cent,  on  $2,007,  $401  40 ;  fee  paid 
merchant  appraiser,  $5 ;  being  a  total  of  $530  60.  The 
entry  was  made  by  the  p]ainti&  on  the  28th  of  June,  1852. 
The  invoice  price  was  raised  25  per  cent,  by  the  apprais- 
ers. On  the  16th  of  July,  the  plaintiff  notified  the  defend- 
ant, in  writing,  of  their  dissatisfaction  therewith,  and  on  the 
same  day  made  a  protest  in  writing,  setting  forth,  among 
other  things,  that  the  Collector  had  failed  to  order  a  reap- 
praisement,  as  required  by  law.  On  the  12th  of  July,  the 
oath  prescribed  by  the  Treasury  Instructions  was  adminis- 
tered  by  one  of  the  principal  appraisers  to  a  m^hant,  and, 
on  the  18th,  the  merchant,  in  conjunction  with  the  general 
appraiser,  proceeded,  as  they  stated  in  their  return,  to  act 
upon  the  appeal  of  the  plainti&,  and  reappraise  tibe  goods, 
pursuant  to  the  Act  of  Congress  of  March  3d,  1851,  (9  TI..S. 
Stat  at  La/tge^  629).  The  duty  and  penalty  sued  for  were 
paid  on  this  reappraisement. 

On  the  argument,  the  plaintiffl  took  fourteen  exceptions 
to  the  regularity  and  legality  of  the  proceedings  in  the  Cus- 
tom-BLouse. 

The  Coubt  held :  1.  That  the  plaintiffi  could  not  maintain 
an  action  to  recovor  back  the  $124  20  for  duties  cliarged  on 
the  enhanced  valuation  of  the  goods,  on  account  of  any 
irregularity  either  in  selecting  or  qualifying  the  appraisers, 
or  otherwise,  because  the  protest,  which  objected  "  that  the 
appraisals  and  reappraisals  were  not  fairly,  impartially,  or 
legally  made,  nor  by  persons  unprejudiced  and  duly  qudified 
to  make  them,"  did  not,  as  required  by  the  Act  of  February 
26th,  1846,  (6  U.  S.  Stat,  at  Large^  Y27),  set  forth  distinctly 
and  specifically  the  grounds  of  objection  to  the  regnlaiity  and 
legality  of  the  appraisements  made,  or  wherein  the  apprais- 
ers were  prejudiced  or  not  duly  qualified ; 

2.  That  the  Collector  had  no  authority  to  impose  the  ad- 
ditional duty  of  20  per  cent,  on  the  importation,  under  sec- 
tion 8  of  the  Act  of  July  80th,  1846,  (9  U.  S.  Stat,  at  La/rge, 
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43),  because  t^t  Act  related  only  to  goods  which  had  been 
actually  purchased  in  a  foreign  market ;  and  that  section  1 
of  the  Act  of  March  3(3, 1851,  (9  U.  S.  Stat,  at  Large^  629), 
did  not  rescind  or  modify  that  qualification ; 

3.  That  the  defendant  was  not  authorized  to  affix  the  ad- 
ditional duty  or  penalty  of  20  per  oent.  under  the  provisions 
of  section  17  of  the  Act  of  August  30th,  1842,  (5  U.  S.  Stat. 
at  Large^  564),  nor  under  those  of  section  13  of  the  Act  of 
March  Ist,  1823,  (3  U.  S.  Stat,  at  large,  734),  for  the  like 
reason,  and  also  because  the  increased  duty  or  penalty  speci- 
fied in  each  of  those  Acts  was  60  per  cent.^  and  the  Collector 
could  not  exact  a  less  or  different  one. 

Judgment  for  the  plaintiffl  for  $406  40,  with  interest. 


LSHUEL  GOPDABD  V8.  HuGH  MaxWELL. 

Where  iron  was  purchased  in  Wales,  and  sent  from  there  to  Liverpool,  aod  was 
afterwards  shipped  from  Liverpool  to  New  York:  Hdi^  that  the  appraise- 
ment of  the  iron  at  its  market  valne  in  Liverpool  at  the  time  of  its  shipment 
from  that  port,  was  proper,  nnder  section  16  of  the  Act  of  August  80th,  1842, 
(6  U.  &  Siai,  <U  Large^  668),  and  section  1  of  the  Act  of  March  8d,  1851, 
(9  /(i,  629),  Liverpool  being  a  principal  market  of  the  country  of  the  produc- 
tion of  the  iron. 

Beqoisites  of  a  protest  against  the  imposition  of  duties,  under  the  Act  of  Febru- 
ary 26th,  1846,  (6  U.  &  Sua.  at  Large,  727),  stated. 

Under  section  8  of  the  Act  of  July  80th,  1846,  (9  U,  8,  StaL  at  Large,  48),  the 
additional  duty  or  penalty  of  20  per  cerU.  for  undervaluation  in  an  invoice,  is 
chaigeable  alike  whether  the  importer  avails  himself  of  the  privilege  given 
by  the  section,  and  adds  to  his  invoice,  or  whether  an  appraisal  is  made  upon 
the  invoice  as  originally  made  up. 

(Before  Nelson  and  Betts,  JJ.,  Southern  District  of  New  York,  December, 
1868). 

This  case  came  by  certiorari  from  the  Supreme  Court  of 
New  York  into  this  Court.  It  was  an  action  agaiust  the  Col- 
lector of  the  port  of  New  York,  to  recover  back  duties  and  a 
penalty  exacted  on  a  cargo  of  iron. 


i 


132  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Goddard  v.  MazwdL 

The  iron  was  entered  August  25th,  1851,  on  an  invoice 
dated  at  London,  July  2d,  1851,  stating  that  the  iron  was 
shipped  from  Liverpool  for  New  York.  The  appraisers 
added  ten  shillings  per  ton  to  the  invoice  prices,  to  make 
then!  equal  to  the  market  value.  On  a  reappraisal  hj  a 
merchant  appraiser  and  the  general  appraiser  on  appeal,  thej 
also  valued  the  iron  at  ten  shillings  per  ton  above  the  invoice 
prices.  This  valuation  having  raised  the  iron  fen  j>er  cent. 
above  the  invoice,  a  penalty  of  twenty  per  cent,  was  also 
imposed.  The  plaintiff  subscribed  a  printed'  protest,  includ- 
ing also  a  paragraph  in  writing  against  the  exaction  of  the 
twenty  per  cent,  penalty,  and  of  the  duties  on  the  increase 
in  valuation.  The  protest  was  exceedingly  multifarious,  and 
filled  with  matters  having  no  relation  to  the  objections  made 
on  the  argument  to  the  exactions  in  the  case. 

The  material  objections  stated  on  the  argument  were,  that 
the  iron  was  produced  and  purchased  in  Wales,  and  should 
have  been  appraised  at  the  market  value  there  in  May  or  June, 
when  it  was  sent  from  Wales  to  Liverpool ;  that  the  addition 
of  2j^  per  ce?it.  commission,  made  to  the  appraisal,  afforded  no 
legal  ground  for  imposing  the  penalty ;  that  the  reappraisal 
was  void,  because  the  merchant  appraiser  was  sworn  by  an 
official  appraiser ;  that  no  penalty  could  be  imposed  unless 
the  invoice  stated  the  market  price  at  the  time  of  purchase 
in  the  country  of  production ;  tiiat,  under  the  Act  of  March 
3d,  1851,  (9  U.  S.  Stat,  out  Large^  629),  an  appraisal  did  not 
create  a  penalty;  and  that  no  penalty  could  be  imposed 
unless  the  importer  added,  on  his  entry,  to  the  invoice  price, 
with  a  view  to  i*aise  it  to  the  market  value. 

The  Cotjbt  held :  1.  That  the  appraisement  of  the  iron  at 
its  market  value  in  the  market  of  Liverpool  at  the  time  of 
its  shipment  and  exportation  from  that  port,  was  lawful  and 
proper,  under  the  provisions  of  section  16  of  the  tariff  Act  of 
August  80th,  1842,  (5  U.  8.  Stat,  at  Largey  563),  and  section 
1  of  the  Act  of  March  3d,  1861,  (9  /(?.,  629),  Liverpool  being  a 
principal  market  of  the  country  of  the  production  of  the  iron ; 
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2.  That  the  plam tiff  was  not  authorized,  by  his  protest,  to 
except  to  the  competency  of  the  reappraisers,  either  for  the 
reason  that  the  general  appraiser  was  one  of  them,  or  that 
the  merchant  appraiser  was  sworn  by  a  Cnstom-Honse  ap- 
praiser, because,  by  his  protest,  he  did  not  conform  to  the 
requirements  of  the  Act  of  February  26th,  1845,  (5  JJ.  S. 
Stat,  at  Zarg€j  727),  by  setting  forth  distinctly  and  specifically 
the  particulars  constituting  their  disqualification,  and  wherein 
the  proTisions  of  sections  16  and  17  'bf  the  Act  of  August 
80th,  1842,  (5  U.  S.  Stat,  at  La/rge^  563,  564),  were  not  com- 
plied with  by  them,  or  by  the  Collector,  and  what  evidence 
the  Collector  or  the  appraisers  did  not  receive,  which  was 
offered  to  be  produced  to  them,  and  wherdn  any  particular 
evidence  was  improperly  considered  by  them, — so  that  no 
opportunity  was  given,  within  the  intent  of  the  Act  of  Feb- 
ruary 26th,  1845,  to  consider  the  objections,  and  correct  any 
errors  which  might  have  been  committed ; 

3.  That  the  protest  did  not  object  to  the  allowance  of  a 
commission  of  two  and  a  half  per  oent.j  and  that  it  was  not 
made  to  appear  to  the  Court  that  such  commission  constituted 
the  ground  for  charging  the  penalty  of  twenty  per  oenty  or 
that  the  addition  of  that  commission  by  the  Collector  was 
contrary  to  the  reappraisal ; 

4.  That,  under  section  8  of  the  tariff  Act  of  July  30th, 
1846,  (9  U.  S.  Stat,  at  Zarge,  43),  the  additional  duty  or 
penalty  of  twenty  per  cent,  is  chargeable  alike  whether  the 
importer  avails  himself  of  the  privilege  given  by  the  section, 
and  adds  to  his  invoice,  or  whether  the  appraisal  is  made 
upon  tlie  invoice  as  originally  made  up. 

Judgment  for  defendant. 
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Joseph  Sadlbb  and  othebs  vs.  Hugh  Maxwell. 

Requisites  of  a  protest  against  the  impomtion  of  duties,  stated. 

The  principles  niled  in  Ooddard  v.  Maxwett^  {anie^  j>.  181),  as  to  protests,  affinned. 

(Before  Nxlson  and  Bkitb,*^JJ.,  Southern  District  of  New  Tork,  December, 
1868). 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  duties.  The  invoice, 
dated  London,  April  16th,  1851,  was  of  one  case  of  silk-worm 
gut,  at  4s.  per  1,000,  amounting,  with  charges,  to  £83  2s.  4d. 
The  appraisers  added  £81  16s.  lid.  to  the  invoice  prices,  to 
make  them  equal  to  the  market  value  in  London.  The  plain- 
tiffs demanded  a  reappraisement,  and  the  merchant  apprais- 
ers valued  the  goods  at  £399.  The  Collector  adopted  the 
latter  appraisement,  and  levied  $714  duties,  together  with 
$10  appraisers'  fees.  The  case  turned  upon  the  sufficiency 
Of  the  protest,  which  was  a  printed  one,  the  same  in  form  as 
that  in  Ooddard  v.  MaxweUj  {ante^  p.  131),  with  a  written 
clause  inserted,  but  no  more  definite  and  specific  than  the 
one  employed  in  that  case. 

Beits,  J.  Upon  the  face  of  the  papers,  the  appraisals  are 
extraordinary  and  deserving  of  explanation,  if  one  can  be 
legally  demanded.  The  official  appraisers  added  100  per 
cent,  to  the  invoice,  and  the  merchant  appraisers  400  jp^  cent.^ 
and  there  is  no  evidence  in  the  case  affording  reasonable 
ground  for  either  valuation.  But  the  Court  can  only  dispose  of 
the  matter  upon  the  objections  taken  to  the  legal  sufficiency 
of  the  protest,  the  protest  being  the  foundation  of  the  plain- 
tiffi'  right  to  avoid  the  appraisal  and  recover  back  the  excess 
of  duties  levied. 

Upon  the  principles  ruled  in  Ooddard  v.  MaxweUy  (a/ntey 
p.  131),  the  importer  was  bound  to  state,  in  his  protest,  in 
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plain  and  direct  terms,  his  objections  to  the  additions  made 
to  his  invoice ;  and  it  was  not  enongh  for  him  to  use  general 
expressions,  which  may  include  the  objections  he  wishea  to 
raise.  The  Collector  is  not  only  to  be  put  on  his  guard  by 
explicit  notice,  but,  as  this  Court  has  repeatedly  decided,  the 
notice  must  be  so  specific  as  to  advise  him  exactly  what  the 
error  is,  to  enable  him  to  correct  it,  if  he  deems  it  proper  to 
do  so.  The  Court  cannot  regard  objections  to  the  procee/i- 
ingB  of  the  Collector  made  on  the  argument,  however  logic- 
ally deduced  from  the  averments  in  the  protest,  when  the 
protest  failed  to  lay  them  before  the  Collector  in  terms  un- 
mistakably clear  and  precise. 

There  is  no  undue  rigor  in  strictly  enforcing  the  statutory 
requirements  in  respect  to  protests,  because  the  importer 
always  knows  what  is  the  ground  of  his  complaint,  and  is, 
therefore,  in  a  condition  to  make  the  Collector  understand  it 
as  completely  as  he  does  himself;  and  a  public  officer  ought 
to  be  protected,  in  his  official  acts,  against  being  made  liable 
to  serious  losses  personally,  through  the  intentional  or  acci- 
dental reserves  or  ambiguities  of  protests. 

Judgment  for  defendant. 


Lemuel  BAiiras  and  otuebs  vs.  Hugh  Maxwell. 


The  law  does  not  require  merchant  appraisers,  in  reappraising  gooite,  to  act  in 
the  presence  of  the  importer. 

General  allegations  in  a  protest,  that  the  appraisers  were  prejudiced  or  incompe- 
tent, need  not  be  regarded  by  the  Collector,  when  the  particulars  constituting 
the  disqualifications  charged  are  not  set  forth  specifically. 

Requidtes  of  a  protest  against  the  impodtion  of  duties,  stated. 

(Before  Kklsok  and  Bittb,  JJ.,  Southern  District  of  New  Tork,  December, 
1868). 
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Th£  plainti£b  imported  into  Kew  York  an  invoice  of  bookSi 
which  waB  raised  in  valne,  on  appraisal  and  reappraisal,  more 
than  10  jper  cent.y  and  an  additional  duty  or  penalty  of  20  per 
cent,  was  imposed.  This  was  an  action  against  the  Collector 
of  that  port,  to  recover  bade  the  excess  of  duties,  the  penalty, 
and  the  fees.  It  was  conmienced  in  the  Supreme  C!ourt  pf 
New  York,  and  was  removed,  by  certiorari^  into  this  Court. 

.A  protest  in  the  printed  form  used  in  Qvddard  v.  MaaweU^ 
{anUy  p.  181),  was  made  by  the  plaintifb,  to  which  they 
added,  in  writing,  that  '^  the  reappraisement  was  made  in  a 
private  room,  from  which  they  were  excluded.'' 

Bbtts,  J.  The  law  does  not  require  the  merchant  ap- 
praisers to  act  in  the  presence  of  importers  of  goods,  their 
agents,  or  consignees. 

General  allegations  in  a  protest,  that  the  appraisers  were 
prejudiced,  or  incompetent,  or  not  duly  qualified,  need  not 
be  regarded  by  the  Collector,  when  the  particulars  constitut- 
ing the  disqualifications  charged  are  not  set  forth  specifically. 
It  is  not  allied,  in  the  protest,  that  the  plaintifib  are  not  own- 
ers of  the  goods ;  nor  that  the  owners  are  the  producers,  and 
not  the  purchasers  of  them ;  nor  that  the  merchant  appraiser 
was  Bwom  by  a  public  appraiser.  Accordingly,  none  of  those 
points  can  be  now  considered  by  the  Court,  on  the  question 
of  the  misconduct  of  the  Collector  in  levying  the  duties  or 
fees  complained  of. 

Judgment  for  defendant. 
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Theodobb  Hebtz  and  others  V9,  Hugh  Maxwell. 

Where  a  protest  aguost  the  impoeition  of  datiee  after  appraisal,  protested 
**  against  the  payment  of  16  per  cent,  adranoe,  and  the  penalty  therefore  accru- 
ing on  yelrets  contained  in  the  entries,  because  we  are  fully  satisfied  that  they 
are  fully  inyoioed  by  the  manufacturers  :'*  Meld,  that  the  price  fixed  by  the 
appraisers  was  condusiTe  as.  to  the  dutiable  yalue  of  the  goods,  {Ad  of  August 
mk^  1842,  6  U,  8.  Stat  at  Large,  664,  §  17),  and  that  no  OTidenoe  could  be 
given  against  it 

Bequisites  of  a  protest  against  the  hnpodtion  of  duties,  stated. 

(Before  Nklson  and  Bstts,  JJ.,  Southern  District  of  New  York,  December, 
1868). 

This  was  an  action  to  recover  back  an  excess  of  duties,  and 
a  penalty  of  20  jper  eenty  exacted  by  the  defendant,  as  Col- 
lector of  the  port  of  New  York,  on  several  importations  of 
Westphalia  velvets,  in  the  year  1850. 

Protests  were  filed  on  various  grounds,  but,  upon  the  argu- 
ment of  the  cause,  all  the  protests  were  abandoned  except 
those  ^'  against  the  payment  of  15  j}er  cent,  advance,  and  the 
penalty  therefore  accruing  on  velvets  contained  in  the  entries, 
because  we  are  fully  satisfied  that  they  are  fully  invoiced  by 
the  manufacturers." 

Bsrrs,  J.  The  case  before  the  Court  is  complicated  by  the 
accumulation  of  documents  attached  to  it,  and  by  testimony 
taken  abroad  on  commission ;  and  it  appears  to  the  Court 
that  facts  are  disclosed  which,  had  they  been  made  grounds 
of  protest,  might  have  entitled  the  plaintifib  to  judgment — 
such  as,  that  the  plaintifb  were  manufacturers  of  the  goods, 
and  did  not  procure  them  by  purchase ;  and  that  the  invoice 
was  not  raised  on  entry  by  the  importer;  and  that  the 
Collector  had  not,  under  either  the  Act  of  August  80th, 
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1842,  (5  U.  S.  Stat,  at  Large,  548),  or  the  Act  of  July  80th, 
1846,  (9  Id.y  42),  any  autibority  to  impose  a  penalty  of  20 
per  cent,  in  addition  to  the  duty  on  the  appraised  valuation 
of  the  goods. 

Upon  the  specific  point  presented  by  the  protest,  we  are 
of  opinion  that  the  price  fixed  by  the  appraisers  is  Gonclusive 
as  to  the  dutiable  value  of  the  goods,  (§  17  of  the  Act  of 
August  30th,  1842,  5  U.  S.  Stat,  at  Large,  564),  and  that 
the  plaintiffs  have  no  right  to  give  evidence  against  it.  K 
such  right  could  be  exercised,  the  exception  taken  to  the 
protest,  that  it  does  not  point  out  the  particulars  in  which 
there  was  an  overvaluation,  comes  within  the  principles 
repeatedly  ruled  on  that  head  at  the  present  and  previous 
terms  of  this  Court. 

Judgment  for  defendant. 


Thomas  Stalker  Ain>  others  vs.  Hugh  Maxwell. 

The  discriminatiDg  doty  of  10  per  cent  impoeed  on  merchandise  imported  in  cer- 
tain foreign  yeasels,  by  §  11  of  the  Act  of  August  SOth,  1842,  (6  U.  8.  Stat,  at 
Large^  561),  is  not  abolished  by  the  Act  of  July  80th,  1846,  (9  /d,  42). 

Such  discriminating  duty  continues,  even  though  the  general  tarilT  of  duties  be 
altered. 

Requisites  of  a  protest  against  the  imposiUon  ofduties,  stated. 

(Before  Nklson  and  Brts,  JJ.,  Southern  District  of  New  Tork,  December, 
1853). 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  discriminating  duties  exacted  on 
invoices  of  bales  and  cases  of  licorice  root,  imported  by  the 
plaintiffs  from  Amposta,  in  a  Spanish  vessel. 

Bettb,  J.    Section  11  of  the  Act  of  Angnst  80th,  1842, 
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(5  27.  S.  Stat.  (U  Large^  361)>  iinpoBes  an  additional  or  dis- 
criminating duty  of  i&iper  cent  on  merchandise  imported  in 
vessels  not  of  the  United  States,  unless  they  are  entitled,  by 
treaty  or  act  of  Congress,  to  be  entered  on  payment  of  the 
same  dnties  as  shall  be  paid  on  goods  imported  in  vessels  of 
the  United  States.  The  protest  asserts  that  this  discrimi- 
nating dnty  is  illegally  imposed,  becanse  the  Act  of  Jnly 
30ih,  1846,  (9  U.  8.  Stat,  at  Large,  42),  establishes  rates  of 
duties  repugnant  to  those  created  by  the  eleventh  section 
of  the  Act  of  August  80th,  1842,  and,  both  by  implication 
and  dir^  enactment,  repeals  that  provision  of  the  antecedent 
Act. 

We  are  of  opinion,  that  there  is  no  repugnancy  in  the  pro- 
visions of  the  two  Acts,  as  the  discrimination  objected  to 
relates  to  the  vessel j  and,  whether  the  tariff  of  duties  be  in- 
creased or  reduced  by  subsequent  legislation,  the  additional 
ten  j>er  cent,  is  to  be  imposed  when  the  goods  are  imported 
in  foreign  bottoms.  The  same  method  of  estimating  or  de- 
termining the  duty  is  to  be  pursued  under  the  rates  prescribed 
by  either  Act. 

By  section  3  of  the  Act  passed  August  8d,  1846,  ^(9  U.  S. 
Stat,  at  Zargej  50),  all  discriminating  duties  in  respect  to 
Spanish  vessels,  except  those  coming  from  Cuba  or  Porto 
Rico,  ai*e  repealed.  This  importation  was  from  Amposta, 
and,  although  there  is  nothing  in  the  case  negativing  the 
existence  of  a  port  of  that  name  in  Cuba  or  Porto  Eico,  or 
asserting  that  this  cargo  came  from  Spain,  yet  as  we  possess 
no  historical  or  topographical  information  o£  such  a  port  in 
either  island,  and  as  the  commodity  imported  is  a  product 
and  article  of  commerce  of  Spain,  and  is  not  generally  un- 
derstood to  be  a  tropical  product,  and  as  Amposta  is  a  place 
in  Catalonia  near  the  Mediterranean,  the  reasonable  presump- 
tion is  that  the  exportation  was  from  Spain.  The  probabil- 
ity is,  that  these  facts  were  not  adverted  to  at  the  Custom- 
Eouse,  and  that  the  duties  were  imposed  by  mistake.  But, 
conformably  to  the  doctrine  uniformly  laid  down  by  this 
Court,  in  actions  against  the  Collector,  to  charge  him  person- 
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ally  with  the  amount  of  dutiefi  illegally  received,  the  Court 
cannot  regard  any  particnlar  that  is  not  deeignated  specifi- 
cally in  the  protest.  As  the  plaintiffi  did  not  make  it  a 
ground  of  objection  to  the  duties,  that  this  vessel  did  not  come 
from  Cuba  or  Porto  Eico,  and  did  come  from  Spain,  they 
cannot  demand  a  judgment  for  the  duties  against  the  Col- 
lector individually.  The  relief  of  the  plaintiffi,  under  this 
position  of  the  case,  should  be  by  application  to  the  Secretary 
of  the  Treasury  for  a  remission  of  the  duties. 

Judgment  for  defendant. 


Petea  a.  Aquibrb  and  others  w.  Hugh  Maxweix. 

The  provision  of  the  Ooiisdtatioii  of  the  United  States,  (ArticU  1,  teeHon  9), 

that  *'  no  tax  or  duty  shall  be  laid  on  articles  exported  from  any  State,"  does 

not  apply  to  the  imposition  of  taxes  on  foreign  yessels. 
The  Act  of  June  80th,  18S4,  (4  U.  5.  Stai.  at  Latg€^  741),  concerning  tonnage 

duty  on  Spanish  vessela,  is  constitational. 
The  method  of  determining  the  amount  of  such  tonnage  doty  is  whoUy  within 

the  discretion  of  Congress. 

(Before  Kxlson  and  Bxtts,  JJ.,  Southern  District  of  New  Toric,  December, 
1B58). 

This  cause  was  brought  into  this  Court  by  certtarariy  from 
the  Supreme  Court  of  New  York.  It  was  an  action  against 
the  Collector  of  the  port  of  New  York,  to  recover  back  an 
excess  of  duty.^ 

The  plaintiffs,  in  November,  1851,  exported  to  Cuba  a 
cargo  of  domestic  produce,  in  a  Spanish  brig,  of  147  63-95 
tons  burthen.  The  Collector  imposed  $363  13  extra  tonnage 
duty,,  which  was  paid  by  the  plaintiffi  under  a  protest  in 
writing  against  the  charge,  ^^  because,  under  the  Constitution 
and  laws  of  the  United  States,  such  exactions  are  illegal." 

Betts,  J.  The  duty  in  this  case  was  levied  under  the  Act 
concerning  tonnage  duty  on  Spanish  vessels,  approved  June 
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SOth,  1834,  (4  U.  S.  Stat,  at  Large,  741).  The  fii-st  section 
enacts  "  that  from  and  after  the  first  day  of  March  next, 
Spanish  vessels  coming  from  the  Island  of  Cuba  or  Porto 
Rico,  either  directly  or  after  touching  at  any  port  or  place, 
shall  pay,  in  the  ports  of  the  United  States,  such  further  ton- 
nage duty,  in  addition  to  the  tonnage  duty  which  may  be 
payable  under  any  other  law,  as  shall  be  equivalent  to  the 
amount  of  discriminating  duty  that  would  have  been  imposed 
on  the  cargoes  imported  in  the  said  vessels  respectively,  if  the 
same  had  been  exported  from  the  port  of  Havana  in  Ameri- 
can bottoms."  The  second  section  provides  ''that,  before 
any  sncB  vessel  shall  be  permitted  to  clear  out  or  depart  fi-om 
a  port  of  the  United  States,  with  a  cargo  which  shall  be 
directly  or  indirectly  destined  to  either  of  the  said  islands, 
the  said  vessel  shall  pay  such  fiirther  tonnage  duty  as  shall 
be  equivalent  to  the  amount  of  discriminating  duty  that 
would  be  payable  for  the  time  being  upon  the  cargo,  if  im- 
ported into  the  port  of  Havana  in  an  American  bottom." 

It  is  not  questioned  that  this  vessel  came  within  the  terms 
of  that  statute,  nor  that  the  amount  of  duty  charged  was  cor- 
rect, if  there  was  authority  of  law  to  justify  its  being  levfed. 
The  provision  of  the  Constitution,  {Artfcle  1,  section  9),  that 
^'  no  J;ax  or  duty  shall  be  laid  on  articles  exported  from  any 
State,"  does  not  apply  to  the  imposition  of  taxes  on  foreign 
vessels.  It  is  within  the  discretion  of  Congress  to  totally  in- 
hibit the  import  or  export  trade  in  foreign  vessels  to  or  from 
our  ports,  or  to  grant  them  the  privilege  of  bringing  in  or 
carrying  out  cargoes  on  such  conditions  and  under  such  re- 
strictions as  may  be  regarded  most  beneficial  to  the  United 
States.  Congress  has  never  revoked  the  legislation  of  1834 
in  this  respect.  On  the  contrary,  the  Act  of  August  8d, 
1846,  (9  U.  S.  Stat,  at  Zarge^  50),  reaflSrms  the  discrimina- 
tion in  relation  to  vessels  coming  from  Cuba  or  Porto  Bico. 
As  the  power  exists,  to  impose  the  duty  on  vessels,  the 
method  of  determining  the  amount,  whether  to  be  measured 
by  the  rate  of  taxation  the  cargo  would  be  subjected  to,  if 
coming  from  Cuba  or  Porto  Rico,  or  by  the  value  of  the  ship 
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or  cargo,  in  gross  or  on  a  ratio  estimated,  as  with  domestic 
vessels,  by  the  capacity  of  the  vessel  alone,  is  at  tlie  discretion 
of  Congress. 

We  think  there  is  no  foundation  in  law  for  the  exception 
taken  to  the  levy  of  the  tonnage  duty  in  this  case. 

Judgment  for  defendant. 


George  P.  Boller  vs.  Hugh  Maxwell. 

An  official  appraisal,  not  appealed  from,  Is  ooncIusiYe  as  to  the  dutiable  value  of 
goods,  when  the  protest  d4MS  noi  pwi  oat  way  vioiatioB  of  Isw  in  mi^ng  tlw 
appraisaL 

(Beforo  Kelson  and  Burs,  JJ.,  Southern  District  of  New  York,  December, 
1853). 

This  was  an  action  against  the  Collector  of  the  port  of 
Kew  York,  to  recover  back  an  excess  of  duties  and  a  penalty. 

Two  invoices  of  long  shawls  were  imported  by  the  plain- 
tiff from  Bremeni  and  entered  by  his  consignees  and  agents, 
August  let,  1851.  The  appraisers  raised  the  invoice  prices 
more  than  ten  per  cent.j  to  make  them  equal  to  the  fol'eign 
market  value.  "No  appeal  or  reappraisement  was  asked,  but 
the  duty  levied  was  paid  under  the  following  protest  in  writ- 
ing by  the  plaintiff's  agents :  "  We  hereby  protest  against  the 
payment  of  20  per  cent  penalty  on  shawls  contained  in  cases 
marked  G.  P.  B.  We  claim  that  said  shawls  are  invoiced 
at  their  fair  market  value  in  Vienna  florins,  at  48|-  cents  the 
florin.  We  pay  the  excess  of  duty  and  penalty  under  pro- 
test, claiming  to  have  the  amount  refunded.'' 

The  Coitrt  held :  1.  That  the  o£Scial  appraisal,  not  ap- 
pealed from,  was  conclusive  as  to  the  dutiable  value  of  the 
goods,  when  the  protest  did  not  point  out  any  violation  of 
law  in  making  the  appraisement ; 
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2.  That  the^protest,  in  this  instance,  did  not  embrace  the 
question  as  to  the  value  of  the  currency  in  which  the  invoice 
was  made  out ;  that  it  related  exclusively  to  the  foreign  mar- 
ket value ;  and  that  that  was  determined  by  the  report  of  the 
appraisers.  (.Twriff  Act  of  August  80^,  1842,  §  17,  5  U.  S. 
Stat,  at  Large,  66^;  Act  of  March  8dj  1851,  §  2,  9  Id.,  630). 

Judgment  for  defendant. 


Joseph  Morris  vs.  Hugh  Maxwell. 

■ 

Under  flection  17  of  the  Act  of  August  SOth,  1842,  (6  U.  S.  Stat,  at  Large^  664), 

and  section  1  of  the  Act  of  March  8d,  1861,  (9  /<i,  629),  the  appraisement  of 

goods  determines  their  dutiable  value. 
The  Act  of  March  8d,  1861,  changes  the  period  of  Taluation  bj  appraisement, 

from  the  tune  of  purehate  to  the  time  of  txpcrtaiion. 
Section  8  of  the  Act  of  July  80tb,  1846,  (9  U.  8,  BtaL  at  Large^  48),  construed, 

In  reference  to  the  imposition  of  20  per  cent,  penalty  for  tiie  underraluation 

of  imports. 
The  anthoritj  to  impose  such  penalty  is  not  limited  to  cases  vhere  an  entry  has 

been  made  of  the  imports,  or  where  the  importer,  on  entry,  has  added  to  the 

cost  or  value  given  by  the  invoice. 
Section  1  of  the  Act  of  March  8d,  1861,  varies  the  provisions  of  section  8  of  the 

Act  of  July  80th,  1846,  only  so  fkr  as  concerns  the  period  of  time  in  reference 

to  which  the  valuation  of  imports  is  to  be  made,  and  does  not  affect  the 

question  of  the  imporition  of  extra  duties  because  of  undervaluation. 

(Before  Nxlson  and  Betts,  JJ.,  Southern  District  of  New  Torlc,  December, 
1858). 

The  plaintiff,  in  Angnst,  1851,  imported  into  the  port  of 
New  York,  an  invoice  of  needles  from  Liverpool,  purchased 
by  him  in  England.  The  invoice  prices  were  raised,  by  ap- 
praisement and  reappraisement  as  of  the  time  of  exportation, 
more  than  ten  j>^  cent.,  and  duties  on  the  increase  and  a  penalty 
were  levied  accordingly.  Those  imposts  were  paid  under  pro- 
test, by  the  agent  of  the  plaintiff,  and  this  action  was  brought 
against  the  Collector  to  recover  them  back.  The  protest 
was  the  printed  form  used  in  Oodda/td  v.  MaxweU,  {ante,  p. 
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181),  including  also  a  written  clause,  *^  that  20  per  cent,  penal- 
ty, section  8  of  tariff  Act  of  1846,  cannot  be  exacted  except 
where  the  importer  has  added  to  his  invoice  price  on  entiy." 

Beits,  J.  The  appraisement  determined  the  dutiable  value 
of  the  goods,  under  the  provisions  of  section  17  of  the  Act 
of  August  80th,  1842,  (5  U.  8.  Stat,  at  Large,  664),  and  of 
section  1  of  the  Act  of  March  8d,  1851,  (9  Id.^  629).  Ac- 
cordingly, there  is  no  ground  for  a  recovery  because  of  any 
excess  of  duties  levied.  The  Act  of  1851  changed  the  period 
of  valuation  by  appraisement,  from  the  time  of  purchase  to 
the  time  of  exportation,  and  the  appraisers,  on  this  occasion, 
adopted  the  latter  period,  in  making  the  appraisal. 

Section  8  of  the  Act  of  July  80th,  1846,  (9  U.  S.  Stat,  at 
Zarge^  43),  consists  of  two  distinct  provisions.  One  of  them 
relates  to  the  importing  of  purchased  goods,  with  the  privi- 
lege to  the  importer  to  make  an  addition,  on  his  entry,  to  the 
invoice  cost  or  value,  for  the  purpose  of  raising  it  to  the  true 
market  value  of  the  goods.  The  other  provision  relates  to 
the  appraisal  of  such  goods,  and  their  liabUity  to  an  ad- 
ditional duty  or  penalty  of  20  per  cent  The  term  "  such 
imports,"  used  in  the  second  branch  of  the  section,  refers  to 
the  expression  or  description,  '^imports  which  have  been 
actually  purchased,^  employed  in  the  antecedent  branch,  and 
is  not  limited  to  the  circumstance  or  condition  of  an  entry 
having  been  made  of  the  imports,  or  of  an  addition,  in  the 
entry,  by  the  importer,  to  the  cost  or  value  given  by  the  in- 
voice. 

Section  1  of  the  Act  of  March  8d,  1851,  varies  the  provisions 
of  section  8  of  the  Act  of  July  80th,  1846,  only  in  so  far  as 
concerns  the  period  of  time  in  reference  to  which  the  valua^ 
tion  of  imports  is  to  be  made,  and  is  not  inconsistent  with  the 
imposition  of  extra  duties,  under  that  or  any  preceding  Act, 
because  of  an  undervaluation  of  imports.  And  section  4  of 
the  Act  of  1851,  by  implication,  continues  in  force  all  an- 
terior enactments  to  that  end. 
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Accordingly,  the  defendant  was  authorized  to  caase  the 
extra  duties  in  question  to  be  levied  in  this  case. 

Judgment  for  defendant. 


Oeobgb  Geiswold,  junior,  vs.  Hugh  Maxwell. 

Where  nlks  were  shipped  from  China  to  New  York  by  the  way  of  London: 
ff^  that  the  value  of  the  alka  in  the  country  of  production,  with  the  ex- 
penses of  charges,  commissions,  &c.,  which  accrued  prior  to  their  being  put 
on  shipboard  at  the  place  of  exportation,  constituted  their  dutiable  .value,  and 
that  the  expense  and  freight  of  conveying  the  silks  from  China  to  London, 
formed  no  part  of  such  value. 

The  case  of  GriswM  v.  Zaier^n^,  (1  BUUehf.  C.  C.  72.,  846),  cited  and  approved. 

(Before  Nilbon  and  Bxtts,  JJ.,  Southern  District  of  New  York,  December, 
1858). 

This  action  was  brought  against  the  Collector  of  the  port 
of  New  York,  to  recover  back  duties  charged  on  the  freight 
of  a  cargo  of  silks  from  China  to  London. 

The  invoice  was  made  up  at  Shanghae,  October  4th,  1850, 
of  silks  shipped  on  board  the  Peninsular  and  Oriental  Com- 
pany's steamer,  bound  for  Hong  Kong,  there  to  be  trans- 
shipped by  the  Peninsular  and  Oriental  Company's  steamer 
to  Southampton,  thence  to  New  York,  consigned  to  the  plain- 
tiff. The  freight  and  expenses  to  England,  $632  12,  were 
added  to  the  invoice,  and  30  ji>er  cent  duty  was  charged  by 
the  defendant  on  the  value  of  the  goods,  and  also  on  the 
amount  of  the  freight  and  expenses.  The  plaintiff  paid  the 
whole  duty  under  a  protest,  in  due  form,  against  that  im- 
posed on  the  freight  and  expenses  of  shipping  the  goods  to 
England. 

Bbits,  J.  The  goods  in  tiiis  case  were  shipped  from  China 
to  the  United  States.  The  value  of  the  silks  in  the  country 
of  their  production,  with  the  expenses  of  charges,  commis- 

11 
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sioDS,  &e.,  which  accrued  prior  to  their  being  put  on  ehip- 
board  at  the  *place  of  exportation,  constituted  the  dutiable 
basis.  The  cost  o{  posterior  conveyance  or  transshipment  does 
not  enter  into  the  dutiable  value  of  the  goods ;  and  it  makes 
no  diflference  if  they  were  subjected  to  portage  across  the  Isth- 
mus of  Suez.  The  voyage  and  transportation  were  continu- 
ous, from  the  port  of  shipment  to  the  port  of  destination,  and 
the  expense  incurred  in  conveying  the  cargo  to  England,  is 
no  more  a  dutiable  charge,  than  is  freight  from  London  to  the 
United  States.  We  consider  the  case  to  be  embraced  within 
the  decision  in  Orinnell  v.  Lawrence^  (1  Blatchf,  C.  G.  J?., 
846). 

Judgment  for  the  plaintiff,  the  amount  to  be  adjusted  at 
the  Custom-House. 


William  E.  Howland  akd  others  vs.  Hugh  Maxwell. 

Where  an  invoice  of  goods  not  purchaaed  in  a  foreign  market,  but  belonging  to 
their  producer,  was  entered  at  the  Custom-House  by  their  consignee,  and,  before 
any  action  was  taken  to  determine  the  value  of  the  goods,  a  corrected  invoice 
was  given  to  the  Collector  by  the  condgnee :  H^dL,  that  it  was  the  duty  of  the 
Collector  to  take  the  valuation  in  the  corrected  invoice  as  the  entry  valuation, 
and  that  it  was  illegal  for  him  to  impose  a  penalty,  as  for  undervaluation, 
because  of  the  ditTerence  between  the  two  invoices. 

Where,  under  such  drcumstances,  the  appraisers,  without  any  valuation  of  the 
goods,  added  to  the  first  invoice  prices,  exactly  the  difference  between  the 
two  invoices,  and  a  penalty  of  20  ptr  cmt.^  for  undervaluation,  was  imposed, 
because  such  difference  exceeded  10  per  cent. :  Hddy  that,  under  sections  16 
and  17  of  the  Act  of  August  80th,  1842,  (6  IT.  S.  Slat,  at  Large,  668,  664),  an 
actual  appraisal  of  purchased  goods,  as  of  the  time  of  purchase,  must  be  made, 
to  authorize  the  imposition  of  a  penalty  of  20  per  cent,  for  undervaluation. 

(Before  Nblsoh  and  Betts,  JJ.,  Southern  District  of  New  York,  December, 
1868). 

This  was  an  action  brought  in  the  Supreme  Court  of  New 
York,  to  recover  the  following  moneys  exacted  by  the  de- 
fendant, as  Collector  of  the  port  of  New  York,  under  color  of 
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the  revenue  laws,  to  wit:  for  weigher's  fees,  $21  17;  for 
pmnltfy  $488  60 ;  total,  $504  77 ;  and  interest  thereon.  The 
eanse  was  removed  into  this  Conrt  by  certiorari. 

An  invoice  of  sngars,  dated  Havana,  Maich  15th,  1850, 
was  entered  on  the  2d  of  April  thereafter,  at  the  Castom- 
House,  by  the  plaintiffs,  as  consignees  thereof.  Weigher's 
fees,  to  the  amount  of  $21 17,  were  charged,  and  paid,  under 
protest,  on  the  10th  of  May.  On  the  18th  of  April,  before 
the  goods  had  been  appraised  at  the  Custom-House,  the  plain- 
tlffi}  received  from  the  owners  of  the  sugars  in  Havana,  a  cor- 
rect invoice,  which  was  filed  with  the  Collector  about  the  17th 
of  April,  with  a  notice  that  the  first  invoice  had  been  made 
out  in  the  absence  of  the  owner,  by  his  agents,  and  that  this 
one  had  been  forwarded  to  the  plaintiffs  in  correction  of  the 
former  one,  before  the  plaintiffs  had  made  any  communication 
to  the  owner  on  the  subject ;  and  the  plaintifib  asked  leave 
to  amend  the  entry  on  the  first  invoice,  to  con*espond  with 
the  values  set  forth  in  the  corrected  one.  The  first  invoice 
stated  the  prices  of  the  sugars  at  2  cents  per  pound ;  the 
second,  at  3^  cents.  The  Collector  refused  to  allow  the 
amendment  or  correction,  and  handed  the  second  invoice  to 
the  appraisers,  who,  without  any  valuation  of  the  goods, 
wrote  up  the  first  invoice  prices,  by  adding  to  them  exactly 
the  difference  between  the  two  invoices,  and,  this  difference 
exceeding  10  per  cent.,  the  Collector  imposed  an  additional 
duty  or  penalty  of  20  per  cent.  The  plaintiff  applied  to  the 
Treasury  Department,  requesting  to  have  the  proceeding 
rectified,  and  that  they  might  be  allowed  to  enter  the  goods 
on  payment  oNegal  duties  upon  the  corrected  invoice.  Thid 
application  was  denied.  On  the  10th  of  May,  they  paid  the 
duties  and  penalty  imposed  by  the  Collector,  under  protest, 
in  due  form  of  law,  against  the  exaction  of  the  penalty.  On 
the  argument  of  the  cause,  the  question  respecting  the 
weigher's  fees  was  not  pressed,  and  the  case  was  put  before 
the  Court  upon  the  right  of  the  Collector,  under  the  facts,  to 
impose  the  additional  duty  of  20  per  cent 
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Bbttb,  J.  The  oath  of  the  conBignees  upon  the  entry  hav- 
ing made  it  their  datj  to  make  known  to  the  Collector  the 
second  invoice  received  bj  them  in  relation  to  the  importa- 
tion, and,  that  invoice  having  been  filed  by  them  in  the  Oub- 
tom-House  before  anj  action  had  been  taken  there,  on  the 
entry,  to  determine  the  valae  of  the  goods  imported,  the 
plaintiffl  had  the  right,  on  a  question  of  duties  merely,  to 
claim  that  the  valuation  of  the  importations  should  be  made 
upon  the  corrected  invoice,  and  not  on  the  one  first  produced. 
Had  the  goods  been  seized  for  a  fraudulent  undervaluation, 
or  had  an  appraisal  been  made  upon  the  entry  before  the 
corrected  invoice  was  produced,  the  question  on  this  point 
might  stand  on  different  grounds. 

Under  sections  16  and  17  of  the  Act  of  August  80th,  1842, 
(5  U.  8.  Stat,  at  Large,  563,  564),  an  actual  appraisal  of  pur- 
chased goods,  as  of  tiie  time  of  purchase,  must  be  made  at 
the  Onstom-House,  to  authorize  the  levy  of  an  extra  or  addi- 
tional duty  of  20  j>er  cent.,  for  an'' undervaluation  in  their  in- 
voice. In  this  case  the  importation  was  made  prior  to  the 
Act  of  March  8d,  1851,  (9  17.  S.  Stat,  at  Large,  629),  and, 
upon  the  proofs,  the  goods  were  exported  by  the  jprodmcer, 
and  not  by  the  purchaser  in  the  foreign  market. 

Judgment  for  the  plaintiffi,  for  the  penalty  and  interest 
thereon. 


In  re  Wiluam  Judson.     . 

An  attaohment  for  contempt  of  Court  will  not  be  granted  unless  a  case  of  clear 
contempt  is  established. 

rWhen  the  contempt  is  not  committed  in  faew  eurim,  it  must  be  prored  by  affi- 

^  .^layits  from  persons  who  witnessed  it 

Where  a  witness,  on  his  examination  before  a  Commisiioner  of  this  Court,  de 
bene  mm,  under  §  80  of  the  Jndidary  Act' of  September  24th,  1789,  (1  U.  8, 
J3UfC^€U  Large,  88,  89),  in  a  suit  pending  elsewhere,  refused  to  answer  a  ques- 
tion put  to  him,  and,  on  a  motion  to  this  Court  for  an  attachment  against  the 
witness  'for  contempt,  nothing  appeared  but  the  fact  of  such  refusal,  and  the 
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matetuditj  of  the  eridenoe  sought  was  not  shown :  Seld^  that  the  attachment 
conld  not  be  granted. 
The  same  rales  must  be  applied  in  determining  the  propriety  of  compelling  a 
witness  to  answer  a  particular  quesUon,  on  his  examination,  da  bene  estf,  be- 
fore a  Commissioner,  under  the  Act  of  1789,  that  gOTCxn  the  Court  on  the 
examination  of  a  witness  on  a  trial  before  the  Court 

(Before  Brtb,  J.,  Southern  District  of  New  York,  December,  1868). 

This  was  a  motion  for  an  attachment  to  compel  one  William 
Jndson  to  answer  a  qaestion  put  to  bim  on  bis  examination 
before  a  Commissioner  of  this  Court,  as  a  witness  de  bene  esse 
nnder  the  provisions  of  the  30th  section  of  the  Act  of  Con- 
gress of  September  24tb,  1789,  (1  U.  8.  Stat,  at  Lwrge^  88,  89), 
in  a  suit  pending  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts.  In  the  course  of  his  examina- 
tion, the  following  question  was  propounded  to  the  witness : 
"  Did  you  pay  Chaffee  any  money  for  said  assignment,"  (in 
regard  to  which  assignment  he  bad  previously  been  questioned 
and  had  given  testimony,)  "  at  the  time  it  was  given,  or  have 
you  paid  him  any  since  therefor,  and  when,  and  how  much  ?" 
The  witness  declined  to  answer  the  question,  alleging  that  it 
was  irrelevant  to  the  cause,  and,  also,  that  all  the  knowledge 
he  had  in  relation  to  the  matter  inquired  about,  he  obtained 
in  the  way  of  his  profession,  as  an  attorney  and  counsellor  at 
law,  as  attorney  for  one  Charles  Goodyear,  and  that  all  his 
acts  in  the  matter  were  in  that  capacity ;  and  he  insisted 
that  his  answering  the  question  would  be  in  violation  of  the 
privilege  of  Goodyear,  his  client.  The  Commissioner  directed 
the  witness  to  answer  the  question.  He  refused  to  do  so,  and 
tendered  a  demurrer  in  writing  to  the  question  for  the  causes 
before  stated.  A  motion  was  made  to  the  Commissioner  to 
commit  the  witness  for  contempt  in  refusing  to  answer  the 
question  proposed.  The  Commissioner  declined  acting  on 
the  motion,  and  adjouiiied  the  examination  to  an  after  day, 
and  certified  to  this  Court  his  proceedings,  and  the  demurrer 
put  in  by  the  witness. 


Edgar  S.  Van  WinMe,  for  the  motion. 
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Charles  O*  Conor ^  for  the  witness. 

Beits,  J.  It  is  a  cardinal  principle,  iu  relation  to  the  sum- 
marj  and  imperative  proceeding  by  attachment,  that  that 
writ  will  not  be  granted  unless  a  ease  of  clear  contempt  be 
established.  When  the  contempt  is  not  committed  in  facie 
curitJBj  it  must  be  proved  by  affidavits  iBrom  persons  who  wit- 
nessed it.  (7  Bane's  Al.j  807,  308,  oh.  220,  art.  4).  The 
evidence  accompanying  the  papers  on  this  motion  proves  no 
other  fact  than  the  refusal  of  the  witness  to  answer  the  ques- 
tion propounded.  There  is  nothing  tending  to  show  the 
connection  of  the  inquiry  with  the  subject  matter  of  the 
action  or  defence,  and  the  motion  is  urged  upon  the  assump- 
tion that  the  witness  was  bound  to  answer  the  interrogatory, 
whatever  might  be  the  character  of  tlie  disclosure  obtained 
by  it,  and  has  committed  a  contempt  of  Court  by  refusing  to 
do  so. 

I  see  no  reason  why  any  more  stringent  obligation  should 
be  imposed  upon  a  witness  in  these  outside  examinations 
than  is  enforced  in  Court.  Before  the  Court  will  adjudge  a 
witness  to  be  in  contempt  or  commit  him  therefor,  it  will  re- 
quire more  than  proof  of  the  fact  that  he  declines  to  respond 
to  a  question.  It  will  Inquire  whether  the  question  is  rele- 
vant and  material  to  the  case  or  hearing,  (1  Oreerd.  JSo.j 
§  319) ;  and  also  whether  the  witness  is  legally  exempt  from 
Answering  it.  No  contumacy  can  be  imputed  to  him,  until 
these  points  are  determined.  The  law  gives  no  color  to  the 
j)ractice,  which  not  unfrequently  intrudes  upon  judicial  pro- 
ceedings, of  besetting  a  witness  with  impertinent  inquiries, 
calculated  to  pry  into  his  private  affairs,  or  into  his  own 
character  or  that  of  other  persons,  or  to  subject  him  to  per- 
sonal liability,  when  the  inquiries  are  not  shown  to  have  a 
legitimate  bearing  upon  the  cause  on  trial ;  and  it  is  guarded 
in  coercing  answers  to  questions  when  their  materiality  is  not 
clearly  manifest.  In  this  case,  the  Court  will  not  suspect  any 
improper  motive  in  the  party  pushing  the  inquiry  which  was 
resisted  by  the  witness,  nor,  on  the  other  hand,  is  it  furnished 
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with  means  to  determine  that  the  witness  refused  to  answer 
from  a  refractory  or  contumacious  disposition.  It  is  enough 
to  eAjy  that  the  party  who  invokes  the  Court  to  order  the 
witness  to  he  imprisoned  until  he  consents  to  give  the  testi- 
mony demanded,  has  omitted  to  prove  that  such  testimony 
might  be  relevant  and  material  to  the  issue  in  the  caqse. 
The  English  Coui-t  of  Exchequer  refused  an  attachment 
against  a  witness  for  not  attending  the  Court  upon  subpcena, 
although  the  affidavits  asserted  that  his  evidence  was  mate- 
rial and  necessary  for  the  party  who  subpoenaed  him,  because 
of  the  immateriality  of  the  evidence  sought  for,  and  also  be- 
cause the  affidavits  did  not  specify  in  what  respect  the  evi- 
dence was  material,  {Dicaa  v.  Lawson^  1  Orompt.  M,  <&  H.y 
934 ;  S.  G.y  5  Tyrwh.y  285) ;  and  an  action  cannot  be  main- 
tained against  a  witness  by  the  party  who  subpoenaed  him, 
for  refusing  to  appear  and  testify,  without  proof  that  his  tes- 
timony was  material.     (3  DcmieWs  Ch.  Pr.^  27). 

The  counsel  for  the  motion  urges  that  it  belongs  to  the 
Coui-t  in  Massachusetts,  *on  the  return  of  the  deposition,  to 
determine  whether  the  evidence  is  pertinent  to  the  case,  and 
that  that  Court  will  exclude  the  evidence  if  it  is  found  not  to 
be  pertinent.  This  argument  is  correct,  in  so  far  as  it  relates 
to  the  conduct  of  the  Commissioner.  That  officer  must  write 
down  and  return  to  the  Court  any  species  of  evidence  oflfered 
before  him,  and  the  Court  will  receive  or  reject  it  according 
to  the  rights  of  the  parties.  But  most  serious  mischief  may 
be  in  that  way  effected,  if  a  witness  is  compellable,  in  all 
cases,  to  answer,  in  the  first  instance,  all  questions  put  to  him. 
He  may  be  thus  compelled  to  make  public  important  secrets 
in  relation  to  the  rights  or  character  of  himself  or  others, 
which  the  party  extorting  them  has  no  title  to  or  interest  in, 
and  which  are  drawn  out  through  a  course  of  interrogation 
that  would  have  been  peremptorily  arrested  had  the  exami- 
nation taken  place  in  open  Court. 

These  eo^  parte  examinations  cannot  claim  privileges  or 
powers  which  the  Court  they  are  designed  to  aid  could  never 
exercise  itself.    This  Court  interposes  its  authority,  to  com- 
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pel  witnesses  to  attend  before  CommissionerB  and  giye  evi- 
dence there,  under  the  provisions  of  the  80th  section  of  the 
Judiciary  Act  of  1789,  which  declares  that  any  person  may 
be  compelled  to  appear  and  depose  before  a  Commissioner,  in 
the  same  manner  as  to  appear  and  testify  in  Court.  Accord- 
ingly, a  refractory  or  reluctant  witness,  who  has  been  duly 
subpoenaed  to  attend  for  examination  before  a  Commissioner, 
will  be  made  to  obey  the  order,  to  the  same  extent  as  if  the 
writ  of  subpoena  had  been  returnable  to  this  Court.  There 
is  nothing  in  the  law,  or  in  the  reason  of  the  case,  which 
supplies  a  different  authority,  in  respect  to  ex  parte  evidenC'C 
taken  out  of  Court,  from  that  which  I^ally  appertains  to  the 
Court  in  proceedings  before  it.  The  Act  places  both  on  the 
same  footing. 

I  do  not  determine,  other  points  raised  and  discussed  on 
the  argument,  as  to  whether  a  Commissioner  can  take  depo- 
sitions except  under  an  express  order  of  Court  made  in  a 
cause,  or  under  a  commission  ;  as  to  whether  the  issues  be- 
tween the  parties  in  the  cause  must  be  before  the  Commis- 
sioner ;  as  to  whether  a  witness  can  object  by  demurrer  to 
questions  proposed,  or  is  competent  to  take,  on  his  own  part, 
the  exception,  that  questions  put  to  him  are  irrelevant  to  the 
case ;  nor  as  to  whether  the  facts  set  up  by  the  witness  in  this 
case  establish  a  privilege  in  Goodyear,  his  client,  which  pre- 
vents the  witness  from  testifying  to  the  matter  inquired  of. 

My  decision  is  placed  on  the  ground,  that  there  is  no  evi- 
dence before  the  Court  that  the  question  which  the  witness 
refused  to  answer  had  any  materiality  whatever  to  the  cause, 
and  that  this  Court  ought  not  to  award  the  high  writ  of  at- 
tachment, to  draw  out  answers  to  questions  which  may  turn 
out  to  be  frivolous  and  impertinent.  There  must  exist  a  plain 
reason  for  believing  that  the  ends  of  justice  may  be  frustrated 
by  the  recusancy  of  a  witness,  unless  his  reply  be  coerced  to 
an  interrogatory,  before  the  Court  will  subject  him  to  the 
summary  and  imperative  process  of  attachment. 

The  motion  is  denied,  with  costs. 
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Akdses  Dedekah  vs.  FsAsrcis  Yose  and  others. 

Every  item  of  ooste  taxable  agunst  a  party  to  a  suit  in  this  Courts  is  specified 
in  the  fee  bill  contained  in  the  Act  of  February  26tb,  1858,  (10  U,  8,  Stat  at 
Large,  161)C 

The  |20  do(^et  fee  allowed  to  a  proctor  or  attorney  by  that  Act,  can  be  taxed 
only  on  a  final  hearing,  and  can  be  taxed  but  once  in  a  cause. 

That  fee  is  not  taxable,  after  a  decree  on  an  apped  in  Admiralty,  on  a  motion 
that  the  stipulators  on  the  appeal  pay  into  Court  the  amount  of  their  stipula- 
tions. 

A  general  objection  to  the  aggregate  of  charges  for  clerk's  fees  and  affidavits, 
cannot  be  noticed,  on  an  appeal  from  the  taxation  of  costs.  The  objections, 
and  the  items  composing  the  chai^gea,  must  be  specified. 

(Before  Birrs,  J.,  Southern  District  of  New  York,  December,  1863). 

After  the  decree  in  this  cause,  {ante,  p,  44),  the  appellees, 
on  motion  to  the  Court,  took  an  order,  by  default,  against  the 
stipulators  in  the  cause,  that  they  pay  into  Court  the  amount 
of  their  stipulation,  and  had  a  bill  of  costs  taxed  on  that 
motion  by  the  clerk.  From  that  taxation  the  appellants  ap- 
pealed to  this  Court.  The  items  allowed  on  taxation  were 
these :  Docket  fee  on  hearing  against  stipulators,  $20 ;  cash 
paid  for  affidavits,  50  cents ;  Clerk's  fees,  $5 ;  total,  $25  50. 

Betts,  J.  This  Court  has  uniformly  held  that  every  item 
of  costs  taxable  against  a  party  to  a  suit  is  specified  in  the 
fee  bill  enacted  February  26th,  1858,  (10  U.  S.  Stat,  at 
Large,  161),  and  that  it  cannot  go  out  of  the  provisions  and 
restrictions  of  that  Act,  and  make  an  allowance  of  costs  on 
any  considerations  of  equity  or  justice.  The  province  of  the 
taxing  officer  is  accordingly  now  limited  to  the  service  of  com- 
paring a  proposed  charge  with  the  particulars  set  forth  by 
Congress  in  that  statute  as  taxable ;  and,  when  the  charge  is 
not  found  to  fall  within  the  enumerated  and  designated  fees, 
it  must  be  rejected. 

A  proctor  is  allowed,  by  the  statute,  a  docket  fee  of  $20  on 
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a  final  hearing  in  Admiralty.  The  same  fee  is  given  to  an 
attorney  on  a  trial  before  a  jury  in  civil  and  criminal  eaoses, 
or  before  referees.  This  language  plainly  impoi'ts  an  actual 
contestation  of  the  case  npon  the  merits,  and  does  not  em- 
brace interlocutory  or  collateral  proceedings  by  motion. 

This  point  was  in  effect  determined  in  this  cause  at  an 
early  day  of  this  term,  before  both  Judges,  when  we  held 
that  the  docket  fee  of  $20  could  not  be  repeated  on  taxation. 
The  law  allows  but  a  single  one,  and  that  on  final  hearing. 
This  charge  must  accordingly  be  stricken  from  the  bill. 

The  objections  to  the  $5  taxed  to  the  Clerk  are  not  speci- 
fied, and  it  is  impossible  for  the  Court  to  determine  what 
items  of  charges  compose  it.  The  orders,  returns,  or  decrees 
entered  and  copied,  and  the  $1  docket  fee  allowable  to  the 
Clerk,  may  amount  to  that  sum ;  and,  as  the  party  appealing 
from  the  taxation  has  not  demanded  a  specification  of  the 
items  from  the  Clerk,  this  charge  must  now  be  considered  as 
acquiesced  in.  The  same  remark  applies  to  the  charge  of  50 
cents  "  paid  for  affidavits." 

The  docket  fee  of  $20  must  be  deducted  from  the  taxed 
bill. 


Horace  H.  Day 

vs. 

The  New  England  Car-Spbikg  Company.    In  EaurrY. 

The  course  of  practice  stated,  on  a  motion  for  a  proTi«onal  ii\jaDctioii  to  restrain 
the  infringement  of  Letters  Patent 

Under  Rule  107  of  this  Court,  in  Equity,  and  the  amendatory  Rule  of  this  Court, 
of  May,  1846,  (1  McUehf.  C,  C.  i^.,  666),  the  Court,  or  a  Judge  out  of  Court, 
has  power  to  permit  the  plaintiff,  on  such  a  motion,  where  the  defendant  sets  up 
a  license  in  defence,  to  put  in  proofs  in  rebuttal  of  the  proofs  put  in  by  the  de- 
fendant 

The  order  to  admit  such  rebutting  proofs,  when  made  by  the  Court,  is  regular, 
although  not  made  till  such  rebutting  proofs  are  received. 
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Bnt  the  defendant  cannot  reply  to  such  rebutting  proofs  by  further  proofs  on 
his  part. 

(Before  Bktts,  J.,  Southern  District  of  New  Tork,  February  4th,  1864). 

This  was  an  application  for  a  provieional  injunction,  to 
restrain  the  infringement  of  Letters  Patent  granted  and  ex- 
tended to  one  Ohaffee.  The  facts  are  stated  in  the  opinion  of 
the  Court. 

Edwin  W.  Stoughton  and  Nathamel  Richardson^  for  the 
plaintiff. 

Charles  O*  Conor  and  Edward  N.  DickersoUy  for  the  de- 
fendants. 

BisTTSy  J.  The  bill  in  this  case  prays  an  injunction 
against  the  defendants,  to  restrain  them  from  violating  the 
plaintiff's  patent  right. 

When  the  motion  for  the  injunction  was  brought  on,  the 
plaintiff's  counsel  read  the  bill,  and  an  affidavit  proving  a 
violation  of  the  patent  right  bj  the  defendants,  and  rested 
his  case.  The  defendants  read  affidavits,  to  prove  that  thej 
were  using  the  patented  contrivance  under  a  license.  The 
bill  alleges  the  first  and  original  discovery  or  invention  by 
the  patentee,  the  granting  of  the  patent,  its  extension,  the 
use  of  the  patent  by  the  patentee  for  a  considerable  period, 
and  its  utility.  It  then  charges  that  the  extended  patent  has 
been  duly  assigned  to  the  plaintiff  by  the  patentee,  and  that 
no  license  or  permission  has  been  given  by  the  patentee,  or 
the  plaintiff,  to  the  defendants,  to  use  it;  and  avers  their 
violation  of  the  plaintiff's  right,  and  prays  an  injunction 
against  them. 

Under  the  rules  of  Equity  pleading,  independently  of  the 
positive  rules  of  this  Court,  in  order  to  meet  the  case  made 
by  the  plaintiff  for  the  interposition  of  the  Court  by  in-, 
junction,  the  defendants  must  disprove  the  invention,  or 
the  right  of  the  plaintiff  as  assignee,  or  the  infringement  of 


156  SOUTHERN  DISTRICT  OF  NEW  TORE, 

Day  tr.  The  New  England  Gar  Spring  Co. 

the  patent ;  or  else  prove  that  tiiej  are  using  the  invention 
under  th6  license  of  the  plaintiff,  or  of  the  patentee,  granted 
prior  to  the  right  of  the  plaintiff.  Otherwise,  the  plaintiff 
will  be  entitled  to  an  injunction  on  his  proofis. 

It  was  not  necessary  for  the  defendants  to  give  to  the 
plaintiff  previous  notice  of  their  defence.  They  are  entitled 
to  make  it  by  answer  or  depositions,  when  the  motion  for  an 
injunction  is  brought  on.  But  then,  on  their  part,  the  de- 
fence must  be  complete  and  final  as  to  the  interlocutory  pro- 
ceeding. 

They  set  up,  in  defence,  that  the  patentee,  both  before  his 
extended  patent  was  obtained,  and  after  it  was  granted,  and 
prior  to  its  assignment  to  the  plaintiff,  entered  into  written 
contracts  or  arrangements,  by  vii*tue  of  which  one  Goodyear, 
or  one  Judson,  became  possessed  of  the  entire  right  and  prop- 
erty of  the  patentee  in  the  invention,  or  of  authority  to  dis- 
pose of  it ;  and  that  they,  the  defendants,  have  acquired  and 
own  a  license  granted  by  Goodyear  to  other  parties,  and 
another  given  by  Judson  to  the  defendants,  to  use  the  pat- 
ented discovery. 

The  plaintiff,  after  that  evidence  was  read,  proposed  to 
read  affidavits  to  countervail  the  allegations  in  the  defend- 
ants' proofs,  and  to  disprove  the  validity  of  their  alleged 
licenses.  This  was  objected  to  by  the  defendants,  on  the 
ground  that  the  plaintiff  had  no  right,  either  under  the  exist- 
ing rules  of  the  Court,  or  under  the  general  principles  of  prac- 
tice, to  read  affidavits  in  addition  to  those  put  in  with  his  bill. 
But  the  Court  decided  that,  under  rule  107  of  this  Court,  the 
plaintiff  was  entitled  to  put  in  additional  proofs,  and  ordered 
the  affidavits  to  be  read.  The  further  hearing  of  the  cause 
was  then  postponed  to  this  day.  The  counsel  for  the  defend- 
ants now  move  the  Court  to  rescind  the  order  permitting  the 
plaintiff  to  read  additional  affidavits,  or  else  to  allow  them  to 
file  further  proofs,  in  reply  to  the  additional  evidence  put  in 
by  the  plaintiff,  on  the  ground  that  the  Eule  of  May,  1846,  (1 
Blalchf.  C.  C.  H.y  656),  amending  Rule  107,  was  not  brought 
to  the  notice  of  the  Court  when  that  order  was  made. 
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But,  in  my  opinion,  that  order  was  perfectly  regular,  and 
was  in  consonance  with  the  provisions  of  both  of  those  rules, 
and  with  the  established  practice  of  this  Court.  The  order 
to  admit  suppletory  proofs  in  reply  to  eyidence  given  for  the 
defence,  need  not,  when  made  by  the  Court,  be  made  any 
particular  length  of  time  anterior  to  the  reception  of  the 
proofs,  but  may  be  simultaneous  with  their  admission.  In 
practice,  there  will  necessarily  be  an  interval  of  time,  when 
the  order  is  made  by  a  Judge  out  of  Court.  But  neither  the 
letter  nor  the  spirit  of  the  rule  looks  to  such  interval  of  time 
when  the  Court  in  session  grants  the  permission.  The  appli- 
cation to  the  Coui-t,  and  the  order  of  the  Court  thereon,  will, 
in  the  ordinary  course  of  proceedings,  be  at  the  time  of  the 
hearing.  The  rules  require  no  more  than  that  the  Court,  or 
one  of  the  Judges,  shall,  on  satisfactory  cause  shown,  allow 
proo&  in  reply  to  be  given  by  a  plaintiff.  The  cause  for  sup- 
pletory proofs  in  this  case  is  apparent  upon  the  papers  of  the 
defendants,  because  they  set  up  a  license  as  their  defence ; 
and  there  is  no  necessity  for  extraneous  evidence  from  the 
plaintiff,  to  satisfy  the  Court  of  the  propriety  of  permitting 
him  to  go  beyond  the  evidence  furnished  by  him  in  the  first 
instance,  in  order  to  meet  this  justification.  I  consider  this 
case,  therefore,  to  be  clearly  within  the  spirit  of  Bule  107, 
and  of  the  amendatory  Bule  of  May,  1846. 

The  defendants  argue,  that  they  are  subjected  to  an  oppres- 
sive restriction,  in  being  debarred  from  giving  evidence  in 
answer  to  the  additional  proofs  read  by  the  plaintiff,  and  are 
in  that  way  surprised  out  of  a  meritorious  defence.  This 
view  scarcely  comports  with  the  assertion  of  the  joounsel  for 
the  defendants,  that  it  is  matter  of  notoriety  that  the  plain- 
tiff has  no  shadow  of  just  title  to  the  patent,  and  that  the 
defendants  well  knew  the  character  of  this  prosecution,  and 
what  the  title  of  the  plaintiff  was.  Because,  if  the  plamtiff 
also  knew  what  the  defence  was,  and  undertook  so  to 
frame  his  bill  as  to  put  them  to  the  assertion  of  their 
license  as  a  defence,  and  to  hold  them  to  that  defence  alone, 
the  defendants  would  seem  to  have  been' acting  under  suffi- 
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cient  notice  of  the  plaintiff's  case,  and  might  have  met  the 
trick  they  chaise  to  have  been  thus  sprung  upon  them,  by 
making,  by  afBidavits^  in  the  first  instance,  the  case  whidi 
they  consider  to  be  conclusive  in  their  favor  and  against  the 
plaintiff.  It  may  not,  however,  be  inappropriate  to  remark, 
that  whatever  notoriety  these  parties  or  their  litigation  may 
have  in  this  section  of  the  coimtry  or  elsewhere,  the  litigants 
and  the  litigation  are  wholly  new  and  strange  to  me.  I  know 
nothing  more  of  the  rights  of  the  parties  than  they  have 
chosen  to  exhibit  upon  the  papers  in  Court.  They  stand 
here,  the  plaintiff  seeking  to  enforce  and  protect  an  alleged 
patent  right,  and  the  defimdants  resisting  that  effort  with  the 
assertion  that  they  are  licensees.  The  case  between  these 
parties  is  to  be  regarded  here  in  no  other  light  than  as  if  any 
patentee  had  filed  a  bill  for  the  violation  of  his  patent,  and 
the  party  complained  of  had  justified  his  conduct  under  a 
license.  It  would  then  be  the  right  of  the  plaintiff  to  dis- 
prove the  existence  of  such  license  without  resorting  to  a  new 
suit,  and  without,  by  giving  such  suppletory  proof,  opening  to 
the  defendant  the  privilege  of  contesting  it  by  contradictory 
afiSdavits. 

There  is  no  surprise,  therefore,  to  the  defendants,  according 
to  their  own  avowal  on  this  motion.  There  might  be  more 
color  of  equity  in  their  application,  if  they  showed  that  they 
had  no  knowledge  or  expectation  that  the  plaintiff  would 
contest  the  validity  of  their  license,  and,  for  that  reason,  had 
not  supported  it,  in  the  first  instance,  by  the  proofs  in  their 
possession.  They  might,  under  such  circumstances,  have  in- 
voked the  equitable  powers  of  the  Court,  to  stop  the  proceed- 
ings, and  compel  the  plaintiff  to  chai^  in  his  bill  the  invalid- 
ity of  the  license  which  he  knew  the  defendants  possessed  and 
meant  to  uphold.  But  there  is  no  pretence  of  such  ignorance 
on  the  part  of  the  defendants.  If  each  party  chose  to  exer^ 
cise  the  strat^es  of  pleading,  and  try  to  call  out  the  case  of 
his  adversary  without  disclosing  his  ovm,  each  must  take  to 
himself  the  consequences  of  the  manoeuvre. 

The  rules  of  proceeding  applicable  to  injunctions  must 
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govern  this  case.  The  plaintiff  has  set  out  his  rights  and 
his  injuries  by  his  bill ;  and  the  defendants  must  be  prepared 
to  make  their  entire  defence  thereto,  by  showing,  in  the  first 
instance,  by  their  answer  or  by  affidavits,  a  want  of  right  in 
the  plaintiff  or  a  superior  right  in  themselves.  The  law 
allows  the  plaintiff  to  obviate  such  defence  by  suppletory  or 
rebutting  evidence,  and  precludes  the  defendants  from  reply- 
ing to  such  rebutting  evidence  by  further  proofs  on  their 
part.  This  is  aMke  the  rule  at  law  and  in  Equity.  No  Court 
permits  a  defendant  to  make  a  new  defence  to  proofs  or  argu- 
ments made  in  reply  to  his  own.  He  has  one  hearing  or 
chance  alone,  and  must  abide  the  advantage  placed  in  the 
hands  of  a  plaintiff.  But  this  disadvantage  to  a  defendant 
is  not  perpetual.  These  defendants  can  file  their  answer  to 
the  bill,  and  move  to  dissolve  the  injunction ;  or  they  can 
appeal  to  the  discretion  of  the  Court  to  award  only  a  quali- 
fied one,  or,  instead  of  peremptorily  stopping  their  manu- 
factory, to  place  them  under  bonds  to  indemnify  the  plaintiff 
in  such  damages  as  he  may  prove  he  has  sustained  by  their 
doings. 

As  this  case  stands,  the  defendants  can  meet  it  upon  this 
motion  only  by  showing,  from  the  depositions  and  documents 
now  before  the  Court,  that  the  plaintiff  has  no  title  to  the 
patent  in  question,  or  that  a  paramount  legal  or  equitable 
right  thereto  is  vested  in  them.  This  I  understand  to  be,  in 
a  proceeding,  by  injunction  bill,  to  stay  waste  or  to  prevent 
the  infringement  of  patent  rights,  the  established  practice  of 
this  Court  and  of  the  English  Court  of  Chancery.  {JRiUe  107 
of  this  CovH^  in  Equity  ;  Bute  of  this  Court,  of  May,  1846, 
1  Blatdhf  C.  a  i?.,  656 ;  8  DcmieWs  Ch.  Pr.,  1885,  1886, 
and  notes  ;  2  WatermavCs  Eden  on  Inj.,  884, 385,  and  notes). 

The  motion  on  the  part  of  the  defendants  to  read  affidavits 
answering  those  read  by  the  plaintiff  in  reply  to  theirs  in  de- 
fence, is  accordingly  denied,  and  the  plaintiff  is  at  liberty  to 
}m)ceed  upon  his  application  for  an  injunction. 
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i&  parte  Daniel  W,  Van  Aernah. 

On  a  habeoM  eorpttt^  sued  out  by  a  priBoner  who  is  held  under  a  warrant  of  oom- 
mitment  issued  bj  a  United  States  Commissioner,  ordering  him  to  be  detained 
and  given  up  to  the  British  authorities,  as  a  fugitiye  from  justice  ih>m  Canada, 
under  the  Treaty  of  Washington  of  August  9th,  1842,  (8  U,  JSL  Stat,  at  Ixnye^ 
672,  676),  this  Court  cannot  review  the  merits  of  the  decision  made  by  the 
Commissioner,  either  on  the  facts  or  the  law. 

If  the  Commissioner  had  no  Jurisdiction  of  the  case,  or  if  there  was  no  legal 
evidence  before  him  tending  to  prove  the  accusation,  or  if  the  mandate  of  the 
Premdent  for  the  arrest  of  the  prisoner  was  issued  without  warrant  of  law, 
the  Court  will  discharge  him.  But  it  will  not  inquire  whether  the  Commis- 
sioner erred  in  deciding  that  the  olTence  charged  was  committed  by  the  pris- 
oner, or  was  an  offence  within  the  Treaty. 

The  Courts  of  the  United  States  have  no  authority,  on  a  habeoB  corpus^  to  inquire 
into  the  merits  of  a  decision  made  by  a  committing  magistrate,  and  to  deter- 
mine that  he  erred  in  his  construction  of  the  law  or  the  evidence.  It  will 
only  inquire  whether  the  prisoner  stood  charged  before  the  naagistrate  with  a 
criminal  offence  subjecting  him  to  imprisonment,  and  whether  the  magistrate 
possessed  competent  authority  to  inquire  into  and  adjudge  upon  that  com- 
plunt. 

(Before  Brts,  J.,  Southern  District  of  New  York,  April,  1864). 

Thib  was  a  writ  of  habeas  .corpvs^  returnable  to  this  Court, 
commanding  the  Marshal  to  produce  the  body  of  Daniel  W. 
Tan  Aemam.  The  prisoner  was  brought  into  Court  on  the 
writ,  and  the  Marshal  filed  his  return,  setting  forth  that  Van 
Aemam  was  held  by  him  under  a  warrant  of  commitment 
issued  by  a  United  States  Commissioner,  (George  W.  Mor- 
ton), which  ordered  the  prisoner  to  be  detained  and  given  up 
to  a  person  authorized  to  receive  him  on  behalf  of  the  author- 
ities of  Canada,  as  a  fugitive  £rom  justice,  whose  extradition 
had  been  demanded  and  adjudged  under  the  provisions  of  the 
Treaty  between  the  United  States  and  Oreat  Britain  of 
August  9th,  1842,  (8  U.  S.  Stat,  at  Large,  672,  676),  com- 
monly called  the  Treaty  of  Washington. 
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Theodore  Homeyn^  for  the  prisoner. 
Charles  Edwards^  for  the  British  authorities. 

Betts,  J.  The  prisoner  was  committed  for  uttering  and 
publishing  in  Canada  a  certain  forged  order  or  bank  draft, 
purporting  to  be  drawn  by  the  Cashier  of  The  Hamilton 
Exchange  Bank^  at  Hamilton,  Madison  Count j.  New  York, 
on  the  Cashier  of  The  Troy  City  Bank,  at  Troy,  New  York, 
for  $5,000,  payable  to  the  order  of  the  prisoner. 

The  facts  which  appeared  before  the  Commissioner,  on 
which  the  prisoner  was  arrested  and  detained,  are  agreed  to 
on  both  sides.  The  draft  in  question  was  false  and  fabricated. 
The  prisoner  was  a  party  concerned  in  fabricating  it.  He 
was  a  resident  of  th^  State  of  New  York  at  the  time  he  took 
the  draft  into  Canada.  He  there  passed  it  as  genuine,  and 
received  $5,000  cash  for  it,  and  returned,  igrith  the  money,  to 
this  State.  He  was  regularly  charged  before  a  magistrate  in 
Canada  with  the  crime  of  uttering  and  publishing  a  forged 
draft,  knowing  it  to  be  forged,  with  intent  to  defraud  the 
party  from  whom  he  obtained  the  money.  No  exception  is 
taken  to  the  regularity  of  any  of  the  subsequent  proceed- 
ings by  the  British  authorities  and  within  the  United  States, 
to  reclaim  the  prisoner  and  take  him  back  into  Canada  for 
trial  upon  that  accusation,  according  to  the  provisions  of  the 
Treaty  of  1842  between  the  United  States  and  Great  Britain. 

The  objection  raised,  under  the  habeas  corpus^  to  the  extra- 
dition of  the  prisoner  is,  that  the  false  making  of  the  draft 
was  not  a  forgery,  but  a  fraud  only,  or  the  creation  of  a  false 
token,  and  that  the  uttering]  or  publishing  of  the  instrument 
is  not  one  of  the  crimes  named  in  the  Treaty,  for  which  the 
prisoner  can  lawfully  be  arrested  in  this  State,  and  be 
delivered  over  to  the  British  authorities.  Under  this  propo^ 
sition,  various  points  have  been  debated  by  coimsel — ^wheth- 
er the  criminality  of  the  prisoner's  act  was  to  be  deter- 
mined by  the  laws  of  New  York  or  by  those  of  Canada— 
or  whether,  in  order  to  authorize  his  arrest  and  extradition, 
12 
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a  forgery  within  the  laws  of  both  Qovermnents  muflt  be  proved 
to  have  been  committed.  In  the  same  connectiony  various 
collateral  questions  deserving  of  notice  have  been  discussed. 
Bnt  the  paramount  consideration  is — ^Wbat  are  the  character 
and  extent  of  the  authority  of  the  Court  over  these  questions, 
under  a  writ  of  habeas  corpus  f 

In  my  opinion,  this  Court  cannot  sit  in  review  on  the  merits 
of  the  decision  made  by  the  Commissioner,  either  on  the  facts 
or  the  law.  If  the  Commissioner  had  no  legal  jurisdiction 
over  the  case,  or  if  the  mandate  of  the  President  under  which 
the  prisoner  is  more  immediately  confined,  was  issued  with- 
out warrant  of  law,  it  is  the  duty  of  the  Court  to  discharge 
him.  It  is  not  disputed  that  the  Commissioner  was  em- 
powered to  inquire  whether  the  crime  of  which  the  pris- 
oner was  accused  had  been  committed  by  him,  nor  is  it 
disputed  that  l^al  evidence  was  laid  before  him  tending  to 
prove  the  accusation,  nor  is  it  disputed  that  the  Commis- 
sioner, on  the  facts  so  placed  before  him,  found  that  the 
prisoner  had  committed  the  offence.  The  exception  to  his 
action  is,  that  he  misjudged  in  point  of  law,  and  that  the 
crime  was  not  established  by  the  evidence.  If  so,  this,  mani- 
festly,  was  an  error  in  judgment  on  the  part  of  the  Commis- 
sioner, but  it  does  not  show  that  he  had  no  jurisdiction. 
And,  if  the  case  were  now  before  the  Court  on  writ  of  error 
or  appeal,  the  decision  of  the  Commissioner  would  be  a  legiti- 
mate subject  for  its  investigation.  But,  whatever  the  local 
law  of  the  State  may  be,  the  Courts  of  the  United  States  have, 
in  my  judgment,  no  authority,  under  a  writ  of  habeas  corpus^ 
to  inquire  into  the  merits  of  a  decision  made  by  a  committing 
magistrate,  and  to  determine  that  he  erred  in  his  construc- 
tion of  the  law  or  the  evidence.  Under  the  criminal  juris- 
prudence of  the  United  States,  that  power  belongs  to  a  Court 
or  a  jury  when  afterwards  required  to  act  on  the  accusation. 
Grand  Juries  constantly  dismiss  accusations  against  pris- 
oners, when  examining  the  proofs  on  which  they  were  com- 
mitted by  magistrates.  Courts  overrule  the  law  as  declared 
by  magistrates  when  authorizing  the  arrest  of  parties,  and 
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also  their  coDstrnction  of  facts,  although  affirmed  by  the  pre- 
sentments of  grand  juries.  Yet  such  considerations  never 
entitle  a  prisoner  to  haye  his  case  tried  under  a  Juxbeaa  corpus^ 
and  to  receiye  a  discharge,  if  a  Judge  thinks  that  there  was 
not  enough  made  out  against  him  on  the  accusation  to  war* 
rant  his  commitment 

Neither  the  Constitution  nor  the  statutes  of  the  United 
States  prescribe  or  define  tlie  qualities  of  the  writ  of  haheas 
eoffUM  ad  subjioiendvm^  or  the  powers  of  the  Court  or 
magistrate  thereon,  on  its  return.  It  was  a  common  law 
process  in  use  at  the  time  of  the  American  Revolution, 
(though  largely  varied  in  its  incidents,  if  not  also  in  its  effects, 
by  statutory  provisions  at  home),  and  was  brought  by  our 
ancestors  with  them  when  they  emigrated  to  America,  and 
became  a  part  of  our  domestic  jurisprudence,  in  its  common 
law  attributes,  so  far  as  it  was  applicable  to  the  situation 
of  the  emigrants,  and  not  repugnant  to  the  local  and  politi- 
cal circumstances  in  which  they  were  placed.  {Livingaion 
V.  Jeferson^  1  Brock.  C.  0.  jB.,  208 ;  1  Story  on  the  Const.y 
183, 188,  §§  14S,  149).  The  general  proposition  is,  however, 
to  be  understood  with  many  restrictions.  (1  Story  on  the 
Const,  133). 

The  main  changes  made  by  Parliament  in  the  common 
law  writ  consisted  in  provisions  for  its  prompt  enforcement, 
and  did  not  purport  to  vary  its  intrinsic  powers.  The  writ, 
in  the  form  in  which  it  was  used  in  England  at  the  time  of 
our  Bevolution,  had  been  incorporated  into  the  positive  law 
of  this  State,  and  of  several  other  States,  at  the  time  of  the 
adoption  of  the  Constitution  of  the  United  States,  and  of  the 
passage  of  the  Judiciary  Act  of  1789,  (1  U.  S.  StaL  at  Large ^ 
81,  §  14),  which  recognized  the  writ,  and  imparted  to  the 
Courts  of  the  United  States  power  to  use  it ;  and  was  sub* 
stantially  in  force  in  this  and  other  Colonies,  anterior  to  their 
formation  into  independent  States,  in  the  same  form  in  which 
it  was  employed  in  England.  (2  KenVs  Comm.,  26  to  83, 
amd  note9). 

It  is  not  important  to  consider  how  far  such  long  usage,  or 
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the  course  of  local  legudation,  may  be  admissible  evidence 
conducing  to  show  that  the  writ  of  hxjbeas  carpus^  in  the 
form  then  existing,  was  contemplated  as  the  process  adopted 
by  the  Constitution  or  the  Act  of  ITSO,  because,  neither  the 
English  nor  the  American  statutory  enactments  had  at  that 
time  varied,  in  any  important  features,  the  writ  as  known  to 
the  common  law.  {FUzh.  y.  jff.,  250 ;  CovyePs  Law  Dict.^ 
(1727),  Bab.  Corp. ;  3  Black  Oamm.y  181 ;  Boo.  Ah.,  Sab. 
Corp.y  B.  10).  The  legislation  in  the  State  of  New  York,  and 
in  other  States,  since  1818,  may  have  introduced  changes, 
which  may  give  to  the  writ  employed  in  the  Courts  of  such 
States,  all  the  scope  and  efficiency  attached  to  the  common  law 
writ,  when  accompanied,  as  attendant  upon  its  return,  by  a 
certiorari  or  writ  of  error,  or  when  heard  and  executed,  on  its 
return,  by  a  Court  having  supervision  over  the  whole  proceed- 
ings before  the  tribunal  which  ordered  the  commitment  sought 
to  be  relieved  from.  Such  subsequent  State  laws  cannot,  pro- 
prio  vifforCj  affect  the  process  or  proceedings  of  the  Courts  of 
the  United  States.  They  are  obligatory  only  so  far  as  they 
are  adopted  by  Congress.  {Beers  v.  Haughtony  9  Peters^  329 ; 
Kea/ry  v.  The  Farmers^  and  Merchant^  Bank  of  Memphis^ 
16  Peters,  89). 

In  my  view  of  the  subject,  this  Court,  on  the  return  before 
it  of  a  writ  of  habeas  carpus^  has  no  further  power  than  to 
ascertain  and  determine  whether  the  prisoner  stands  charged 
with  a  criminal  offence  subjecting  him  to  imprisonment; 
and  whether  the  Commissioner  possessed  competent  authority 
to  inquire  into  and  adjudge  upon  that  complaint.  I  find 
affirmatively,  in  this  case,  on  both  those  inquiries,  and  there- 
fore decide  that  I  have  no  authority,  under  this  writ,  to  review 
the  justness  of  the  decision  of  the  Commissioner.  Tiie  Presi- 
dent, therefore,  had  due  authority  for  the  warrant  issued  by 
him  for  the  extradition  of  the  prisoner. 

The  Court,  if  acting  as  the  committing  magistrate  in  this 
instance,  might  have  doubted  whether  the  law,  properly  inter- 
preted, would  support  a  charge  of  forgery  for  the  fabrication 
of  the  draft  in  question,  and  might  have  declined  to  commit  the 
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priBoner  on  the  charge ;  but  it  possesses  uo  authority  to  re- 
jadge  that  point,  on  this  writ  The  farthest  the  Court  could 
go,  under  this  writ  of  habeas  corpus^  after  ascertaining  that 
there  was  legal  proof  before  the  magistrate  tending  to  sup- 
port the  accusation,  would  be  to  bail  the  prisoner,  if  this  par- 
ticular case  were  bailable ;  and  the  Judges  in  Canada  may, 
in  their  discretion,  grant  the  same  relief. 

It  cannot  affect  the  opinion  of  the  Court  under  this  writ, 
that  the  accusation  may  not  be  supported  on  a  trial.  It  is 
only  to  determine  whether  the  prisoner  is  confined  in  con- 
formity to  the  law  of  the  land.  His  innocence  is  presumed, 
in  law,  notwithstanding  his  imprisonment  and  his  indict* 
ment;  and  it  would  be  a  most  unsafe  guide,  for  a  Judge,  on  a 
habeas  carpus^  to  be  goyemed  by  any  regard  to  the  question 
of  the  guilt  or  innocence  of  the  accused.  Most  clearly,  such 
a  consideration  cannot  control  the  liability  of  a  fugitive  from 
justice  to  be  returned  to  the  place  where  he  committed  the 
alleged  crime.  He  is  sent  back  for  the  purpose  of  enabling 
the  tribunal  of  the  country  in  which  the  supposed  offence 
was  committed,  to  determine,  on  a  public  trial,  whether  he  is 
guilty  of  it.  The  instance  of  Heilbronn,  recently  delivered 
in  this  State  to  the  English  authorities,  and  acquitted  on  his 
trial,  after  hi&  return,  affords  no  argument  for  restraining 
the  extradition  power.  He  was  returned,  not  to  insure  his 
conviction,  but  to  subject  him  to  trial  for  an  alleged  crime. 
The  grand  inquest  found  cause  for  the  accusation,  because, 
after  his  extradition,  he  was  indicted  for  forgery.  But,  on 
the  traverse  of  the  indictm^it  and  a  fiill  hearing  of  the  case, 
the  Court  decided  that  the  law  did  not  authorize  his  conviction. 
That  is  the  proper  forum  for  the  consideration  and  determi- 
nation of  that  question  ;  and  not  before  a  Judge  on  haleas 
eorpuSy  any  more  than  before  the  committing  magistrate. 
The  opposite  principle  would  arrogate  to  a  Judge  at  Cham- 
bers the  functions  and  duties  of  a  Court  on  solemn  trial. 

If  the  papers  before  me  showed  that  the  prisoner  was  com- 
mitted by  a  State  magistrate  in  this  State,  and  was  also  in- 
dicted by  a  grand  jury  for  the  offence  charged  against  him 
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on  this  application,  namely,  for  uttering  a  bank  draft  of  ex- 
actly the  Bame  character,  and  also  for  forging  the  paper,  I 
would  not,  under  the  common  law  acceptation  of  the  ftine- 
tions  of  the  writ  of  habeas  corpus^  be  authorized  to  examine 
the  merits  of  his  commitment,  and  discharge  him,  upon 
my  opinion  that  the  chai^  could  not  be  supported  on  the 
trial.  If  this  Court  were  well  convinced  that  an  indictment 
could  not  in  the  present  case  be  maintained  in  Canada, 
or  if  it  were  satisfied  that  one  would  not  be  preferred,  that 
consideration  would  not  justify  the  discharge  of  the  prisoner 
by  habeas  corpus.  Clearly,  it  would  not,  if  he  were  under 
arrest  for  a  violation  of  the  laws  of  the  United  States.  And 
there  would  seem  to  be  hardly  a  ground  for  question,  that  the 
treaty  compact  rests  upon  the  principle,  that  with  regard  to 
the  enumerated  class  of  offences,  each  of  tlie  contracting  par- 
ties is,  within  its  own  dominions,  to  execute  its  own  laws  in 
respect  to  the  offender,  and  to  determine,  under  those  laws, 
the  guilt  or  innocence  of  the  accused.  In  this  case,  the  result 
would  be  the  same,  therefore,  whether  the  laW  of  the  State  of 
New  York,  or  the  law  of  England,  is  to  supply  the  definition 
of  the  offence.  The  committing  magistrate  has  adjudged  that 
there  was  satisfactory  proof  of  the  commission  of  the  crime 
charged ;  and  this  <])ourt,  on  the  facts  admitted,  sees  that 
there  was  probable  cause,  on  the  legal  evidence  before  the 
magistrate,  for  the  decision  he  made. 

An  order  must  accordingly  be  entered  discharging  the  writ 
of  habeas  corpus  allowed  in  this  case. 


Ec  parte  John  Van  Obdkn. 

A  Commissioner  appointed  by  this  €k)art  is,  in  the  execution  of  the  duties  of  his 
office  under  the  Act  of  September  18th,  1850,  (9  U.  8,  Stat,  at  Large,  462), 
commonly  called  the  Fugiiivt  Slave  Act,  in  no  legal  sense  a  magistrate  inferior 
to  this  Court 
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Thtfl  Gottii  ham  no  power  to  iflsue  a  writ  of  eertiorari  to  such  a  Commissioner,  to 
review  proceedings  before  him  under  that  Act 

(Before  Bsm,  J.,  Sovthem  District  of  Kew  Totk,  May  1st,  1864). 

This  was  a  motion  for  a  writ  of  certiorari^  to  be  issued  to 
a  Commissioner  appointed  by  this  Court,  commanding  him 
to  return  to  this  Court  the  record  or  minutes  of  proceedings 
before  him  in  this  case,  which  was  an  application  to  the  Com- 
missioner by  the  master  of  an  apprentice  residing  in  the  State 
of  New  Jersey,  for  a  warrant  for  the  arrest  of  the  apprentice 
as  a  fugitive  from  service  or  labor,  with  a  view  to  his  extra- 
dition. The  Commissioner,  on  the  hearing  before  him,  de* 
cided  that  the  Acts  of  Congress  of  February  12th,  1793,  and 
September  18th,  1850,  (1  U.  S.  Stat,  at  Large^  302,  and  9 
7(2.,  462),  in  respect  to  the  arrest  of  fugitives  from  labor,  and 
their  delivery  up  to  the  persons  to  whom  they  owe  service, 
did  not  apply  to  the  case  of  a  wliite  person  bound  to  service 
as  an  apprentice,  and  therefore  denied  the  application.  For 
the  purpose  of  having  that  determination  reviewed,  this  ap- 
plication for  a  writ  of  certiorari  was  made. 

S.  W.  jRooseveU  and  JR.  JB.  BooseveUy  for  the  motion.  * 

Washington  Q.  Morton^  opposed. 

Beits,  J.  The  ground  upon  which  this  motion  is  rested  by 
the  counsel  for  the  applicant  is,  that  this  Court,  being  empow- 
ered by  law  to  issue  a  writ  of  certiorari,  can  employ  it  to  the 
same  purpose  and  extent  that  Courts  of  superior  jurisdiction 
can  at  common  law ;  and  that,  a  Commissioner  appointed  by 
this  Court  being  a  judicial  officer  of  inferior  jurisdiction,  it  is 
within  the  province  of  the  Court,  by  means  of  a  writ  of  certio- 
rariy  to  call  before  it  and  rectify  any  error  in  his  proceedings. 

There  are  two  fundamental  errors  in  this  proposition: — 
First :  A  Commissioner,  in  the  execution  of  the  duties  of  his 
office,  under  the  Act  of  September  18th,  1850,  (9  U.  S.  Stat, 
at  Large,  462),  is,  in  no  legal  sense,  a  magistrate  inferior  to 
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the  Circuit  Court.  I7o  provision  is  made  in  that  Act,  or  in 
any  other,  subjecting  his  proceedings  to  the  control  or  review 
of  this  Court,  nor  are  his  fiinctions  declared  to  be  subordinate 
to  the  authority  of  any  other  tribunal.  The  Court,  in  mak- 
ing the  appointment  of  Commissioners,  fulfils  an  agency  im- 
posed on  it  by  Congress,  and  no  more  acquires  thereby  a 
supervisory  authority  over  him,  or  his  proceedings  in  his  office, 
than  the  President  or  the  Senate  has  over  Judges  appointed 
by  them.  He  is  not  even  an  officer  of  the  Court.  Second : 
No  anthority  is  given  to  the  Courts  of  the  TTnited  States,  in 
express  terms,  to  issue  a  writ  of  certiorari.  It  is  implied 
in  "  the  power  to  issue  writs  of  scire  faciaSj  habeas  corpus^ 
and  all  other  writs,  not  specially  provided  for  by  statute, 
which  may  he  necessary  for  the  exercise  of  their  respective 
jurisdictions^  and  agreeable  to  the  principles  and  usages  of 
law."  {Act  of  September  Uth,  1789,  §  14, 1  U.  S.  Stat,  at 
Large^  81,  82).  The  power  is  not  inherent  in  the  Court.  It 
is  imparted  by  the  statutory  provision,  and  must  be  exer- 
cised nnder  the  qualifications  indicated  by  the  law ;  and,  of 
course,  the  writ  can  only  be  awarded  as  auxiliary  to  the  exer- 
cise of  a  judicial  authority  over  the  case  or  subject  matter  to 
which  it  is  applied. ' 

The  writ  lies,  at  common  law,  from  Chancery  or  the  King's 
Bench,  only  to  inferior  Courts  or  magistrates,  to  transfer  a 
given  subject  matter  to  the  cognizance  of  a  superior  judica- 
ture. {Fitzh.  Nat.  Brev.y  145,  242).  The  case  may  not  be  so 
removed,  when  it  cannot  be  proceeded  in  after  removal.  {Dr. 
Sands*  CasSy  1  Salk.  jB.,  145). 

The  Circuit  Court  has  power,  by  writ  of  error  or  appeal, 
to  review  and  correct  the  judgment  of  a  District  Conrt ;  yet 
it  cannot  issue  a  certiorari  to  a  District  Court,  without  direct 
authorization  by  statute.  {Patterson  v.  The  United  States, 
2  Wheat,  221). 

The  power  granted  to  the  Courts  of  the  United  States  to 
issue  writs  of  certiorari  rests  upon  the  same  implication  as 
that  to  award  writs  of  mandamus.  Tet  it  is  not  within  their 
competency  to  issue  a  mandamus  to  any  magistrate,  under 


MAT,  1854.  169 

Ez  parte  Van  Orden. 


the  provisioiiB  of  the  Jadiciary  Act,  other  than  to  those  within 
the  District  of  Colambia.  {Mclntire  v.  Woody  7  Cranch^ 
504 ;  McClvwy  v.  jSUHman^  6  Wheca.^  598 ;  KendaJl  v.  The 
United  StcUeSy  12  I^et.y  524).  No  power  having  been  dele- 
gated by  Congress  to  the  Circuit  Conrt  to  award  a  certiorari 
to  magistrates  or  other  officers,  for  the  object  and  to  the  end 
proposed  by  this  application,  the  relief  asked  for  cannot  be 
granted,  even  if  the  case  would  afford  a  proper  occasion  for 
the  writ  at  common  law. 

It  is,  however,  open  to  serious  question  whether,  after  pro- 
ceedings are  wholly  determined  before  a  magistrate,  the  party 
defeated  in  those  proceedings  could  have  relief  at  common  law 
by  a  writ  of  certiorari.  The  case  would  be  no  longer  pending, 
and  the  superior  Coart,  if  it  were,  by  virtue  of  the  writ,  sub- 
stituted in  place  of  the  magistrate,  could  hardly  be  supposed 
to  have  authority  to  revive  the  litigation,  and  thus  create  an 
occasion  for  giving  a  proper  decision.  The  writ  would  not 
be  used  to  call  in  a  full  exhibition  of  the  documents  and  pro- 
ceedings before  the  magistrate,  but  to  invest  the  liigher  Court 
with  the  cause  itself^  and  enable  it  to  reverse  the  former  de- 
cision, or  recall  a  concluded  litigation  in  the  manner  of  insti- 
tuting a  new  one,  and  thus  enable  itself  to  act  in  the  case  as 
if  it  were  commenced  there  or  brought  up  by  a  vnrit  of  error 
or  appeal.  This  is  not  a  common  law  province  of  the  writ  of 
certiorariy  especially  when  the  decision  of  the  magistrate  has 
no  further  effect  upon  a  party  than  to  declare  him  non-suited, 
or  that  he  has  made  out  no  legal  ground  for  the  proceedings 
he  set  on  foot. 

Without  discussing  the  case  Arom  this  point  of  yiew,  I  am 
clearly  of  the  opinion,  that  this  Court  has  no  jurisdiction,  in 
the  matter  presented  by  this  application,  on  which  it  can 
order  a  writ  of  certiorari  to  be  issued.  The  motion  is  accord- 
ingly denied. 
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Abraham  Darby  and  others 

vs. 
John  C.  Wright^  Comptroller  of  the  State  of  New  York, 

AND  othbbs.    In  Equitt. 

The  authority  of  the  Judiciary  to  declare  Told  any  Act  of  the  Le^alatnre  that 
is  manifestly  in  conflict  with  the  Constitution,  is  well  settled ;  but  such  author- 
ity should  always  be  exercised  with  great  caution  and  deliberation. 

The  Act  of  the  Legislature  of  New  York,  passed  December  14th,  1847,  (Xom  o/ 
1847,  chap,  471),  to  release  the  prior  lien  of  the  State  on  the  Hudson  and 
Berkshire  Railroad,  does  not  TioUte  the  4th  section  of  the  7th  artide  of  the 
€k)n8titution  of  New  York,  of  1846,  which  forbids  the  release  or  compromise 
of  the  claims  of  the  State  against  any  incorporated  Company,  to  pay  the  in- 
terest and  redeem  the  principal  of  the  stock  of  the  Stale  theretofbre  loaned  or 
advanced  to  such  Company,  and  proyides  that  such  claims  shall  be  fairly  en- 
forced. 

The  Act  of  1847  does  not  release,  reduce,  or  cempromise  the  debt  created 
against  the  Hudson  and  Berkshire  Railroad  Company  by  the  Act  of  April  28th, 
1840,  {Law8  of  1840,  chap,  178),  passed  for  the  aid  of  said  Company ;  nor 
does  it  release  from  the  mortgage  to  the  State,  created  by  the  Act  of  1840, 
any  of  the  property  coTered  by  that  mortgage. 

The  Constitution  only  requires  that  dauns  originating  in  loans  of  State  credit, 
made  before  its  adoption,  and  the  securities  taken  on  such  loans,  shall  be  held 
as  the  property  of  the  State,  and^^be  managed  for  its  direct  pecuniary  benefit, 
and  shall  not  be  released,  reduced,  or  surrendered  for  the  benefit  of  the  bor- 
rowing corporations,  in  disr^^  of  the  pecuniary  interest  of  the  State,  in  its 
distmct  and  single  character  of  a  creditor  of  the  corporation.  With  those  re- 
strictions, the  exercise  of  the  ordinary  legislatiTe  discretion  in  the  manage- 
ment of  the  claims  is  not  prohibited. 

The  Talidity  of  the  Act  of  1847  must  be  determined  by  its  character  and  pur- 
poses  'at  the  time  it  was  passed ;  and  the  rights  of  those  who  have,  on  the 
faith  of  its  Talidity,  advanced  money  on  bonds  issued  under  it  and  made  by 
it  a  first  lien  on  the  road,  cannot  depend  on  the  yet  unsettled  question, 
whether  the  arrangement  authorized  by  it  will,  in  the  end,  prove  beneficial  or 
ii^'urioQS  to  the  State,  as  a  creditor  of  the  corporation. 

The  Act  of  1847  is  not  in  violation  of  the  9th  section  of  the  7th  article  of  the 
Constitution  of  1846,  which  forbids  the  givhig  or  loaning  of  the  credit  of  the 
State  in  aid  of  any  corporation. 

The  Comptroller  of  the  State  being  about  to  sell  the  road,  and  appropriate  its 
proceeds  to  the  sole  benefit  of  the  State,  to  the  exdnsion  of  the  holders  o 
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the  bonds  iatoed  under  the  Act  of  1847,  thk  Court  eigoined  him  from  so  doing 
m  a  suit  brought  by  such  bondholders. 

(Before  Hall,  J.,  Northern  District  of  New  York,  Kaj  15th,  1854). 

This  was  a  motion  to  dissolye  an  injunction  that  had  been 
granted  by  Mr.  Justice  Kelson.  The  facts  sufficiently  appear 
in  the  opinion  of  the  Court. 

Hall,  J.  The  principal  question  presented  in  this  case  is 
one  of  Constitutional  construction.  The  material  facts  of  the 
case,  as  substantially  conceded  upon  the  argument,  are  as 
follows : 

On  the  28th  of  April,  1840,  an  Act  was  passed  by  the  Le- 
gislature of  the  State  of  New  York,  entitled  ^'  An  Act  in  aid 
of  the  Hudson  and  Berkshire  Eailroad  Company."  By  this 
Act,  the  Comptroller  of  tlie  State  was  authorized,  whenever 
it  should  be  made  to  appear  to  him,  by  the  affidavits  of  the 
President  and  two  of  the  directors  of  the  Company,  that 
$500,000  had  been  expended  by  the  Company  in  the  con- 
struction of  their  road  and  its  necessary  accommodations,  to 
issue  and  deliver  to  the  Company  special  certificates  of  stock, 
to  the  amount  of  $150,000,  bearing  an  interest  of  not  exceed- 
ing SIX  per  cent.^  as  a  loan  to  the  Company.  This  stock  was 
subsequently  issued,  and,  by  force  of  the  provisions  of  such 
Act,  and  the  proceedings  had  under  the  same,  a  certificate 
under  the  corporate  seal  of  the  Company,  signed  by  tlieir 
President,  and  duly  recorded  in  the  office  of  the  Secretary 
of  State,  became  a  mortgage  to  the  people  of  the  State  of 
New  York,  upon  the  Hudson  and  Berkshire  Bailroad,  and 
every  part  thereof,  v^ith  the  appurtenances,  for  securing  the 
payment  of  the  principal  and  interest  of  the  money  for  which 
such  stock  was  issued.  And  such  mortgage  was  by  said  Act 
declared  to  be,  and  in  fact  was,  a  first  and  prior  lien  on  the 
said  road  and  appurtenances,  before  any  other  lien  or  in- 
cumbrance thereon. 

On  the  3d  of  November,  1846,  the  present  Constitution  was 
adopted.    The  4th.section  of  the  7th  article  thereof  is  in  the 
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following  words :  "  The  claims  of  the  State  against  anj  in- 
corporated company,  to  pay  the  interest  and  redeem  the 
principal  of  the  stock  of  the  State,  loaned  or  advanced  to 
snch  company,  shall  be  fairly  enforced  cmd  not  released  or 
compromised;  and  the  moneys  arising  fi'om  such  claims  shall 
be  set  apart  and  applied  as  part  of  the  sinking  fnnd  provided 
in  the  second  section  of  this  article.  But  the  time  limited 
for  the  fulfilment  of  any  condition  of  any  release  or  compro- 
mise heretofore  made  or  provided  for,  may  be  extended  by 
law." 

By  an  Act  passed  December  14th,  1847,  entitled,  "An 
Act  to  release  the  prior  lien  of  the  State  on  the  Hudson  and 
Berkshire  Bailroad,  and  to  authome  the  stockholders  thereof 
to  relay  the  same  with  a  heavy  T  rail,"  the  directors  were 
authorized  to  make  further  calls  of  ten  dollars  a  share  on  the 
capital  stock  of  the  Company ;  and,  whenever  $50,000  had 
been  paid  on  snch  calls,  and  expended  as  required  by  said 
Act,  upon  filing  with  the  Comptroller  the  aflldavit  of  the 
President  and  two  of  the  diredx)rs  of  the  Company,  showing 
that  the  sum  of  $50,000  had  been  actually  expended  "  in  im- 
proving said  road,  by  relaying  the  superstructure  thereof  with 
a  heavy  iron  rail,  and  by  rebuilding  or  repairing  the  bridges 
thereon  ;"  and  that  an  additional  indebtedness,  after  expend- 
ing that  sum,  had  arisen  for  expenditures  on  account  of  such 
specified  improvements,  the  bonds  of  such  Company,  to  the 
amount  of  such  additional  expenditures,  not  exceeding  in  all 
the  sum  of  $175,000,  were  authorized  to  be  made  by  the 
Company,  and  numbered  and  registered,  and  countersigned 
and  issued  by  the  Comptroller  of  the  State ;  and  the  Act 
then  declared,  that  the  same  should  thereupon  immediately 
become  a  mortgage  lien  upon  said  road,  and  its  appurten- 
ancesj  and  should  have  priority  of  lien  over  the  said  mortgage 
to  the  State.  This  Act  also  authorized  the  sale  of  the  road 
by  the  Comptroller,  in  case  of  the  non-payment  of  the  inter- 
est or  principal  of  such  bonds,  in  the  same  manner  in  which, 
by  the  former  Act,  its  sale  was  authorized,  in  case  the  bonds 
issued  under  that  Act  were  not  paid  by  the  Company. 
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The  bonds  for  this  sum  of  $176,000  were  afterwards  duly 
made  by  the  Company,  and  numbered  and  registered,  and 
countersigned  and  issued  by  the  Comptroller,  under  the  pro- 
visions of  the  Act  of  1847 ;  and  the  plaintijflb  are  holders  of 
a  portion  of  such  bonds. 

The  State  baying  commenced  proceedings  for  a  sale  of  tbe 
road,  in  pursuance  of  an  opinion  given  by  a  former  Attorney- 
General,  declaring  that  the  Act  of  1847  was  unconstitutional 
and  void,  and  tbat  it  was  therefore  manifestly  the  duty  of  the 
Comptroller  to  set  apart  the  whole  proceeds  of  the  sale  of 
such  road,  and  apply  them  to  the  sinking  fand  provided  by 
the  Constitution  for  the  payment  of  the  General  Fund  debt 
of  the  State,  this  bill  was  filed,  and  an  injunction  granted, 
to  prevent  such  sale  and  the  appropriation  of  its  proceeds 
to  Ae  solo  benefit  of  the  State,  to  the  exclusion  of  the  rights 
of  the  bondholders.  This  case,  therefore,  presents  the  diffi- 
cult question  whether  the  Act  of  1847  is  unconstitutional  and 
void. 

I  am  not  aware  that  this  question  had  ever,  before  the 
commencement  of  this  suit,  been  the  subject  of  legal  contro- 
versy. It  must,  therefore,  be  determined  without  the  benefit 
of  any  prior  judicial  decision;  and  the  opinion  of  a  former 
Attorney-General,  that  the  Act  of  1847  is  unconstitutional, 
being  opposed  by  an  official  opinion  of  his  successor  that  it 
is  free  from  any  constitutional  objection,  the  question  may 
be  considered  as  unaffi^cted  by  the  official  opinions  of  the 
law-officers  of  the  State. 

It  must,  of  course,  be  conceded,  that  any  Act  of  the  Legisla- 
ture manifestly  in  conflict  with  the  Constitution,  must  be  de- 
clared void,  without  hesitation,  whenever  the  question  of  its  va- 
lidity is  distinctly  and  necessarily  presented,  in  the  course  of 
any  judicial  proceeding  in  the  Courts  of  the  State  or  of  the 
United  States.  The  authority  of  the  Judiciary  in  such  cases  is 
well  settled,  and  is,  in  truth,  the  obvious  and  necessary  result 
of  our  American  system  of  government,  in  which  the  powers 
of  the  legislative  department  are  given,  defined,  and  restricted 
by  a  written  Constitution.    The  authority  to  annul  laws  de- 
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liberatelj  and  solemnly  passed,  in  the  form  prescribed  bj  the 
Constitution,  is,  nevertheless,  one  of  great  delicacy,  and  should 
always  be  exercised  with  great  caution  and  deliberation; 
Sach  was  undoubtedly  the  opinion  of  Mr.  Senator  Yerplanck, 
when  he  said,  in  the  case  of  Cochran  ▼•  Yan  Suriayj  (20 
Wend.y  865) :  ^^  But  it  is  only  in  express  constitutional  pro- 
visions, limiting  legislative  power  and  controlling  the  tempo- 
rary will  of  a  majority,  by  a  permanent  and  pttnoBOimt  law, 
settled  by  the  deliberate  wi«dom  of  the  nation,  that  I  can 
find  a  safe  and  solid  ground  for  the  authority  of  Courts  of 
justice  to  declare  void  any  legislative  enactment.  Any  as- 
sumption of  authority  beyond  this,  would  be  to  place  in  the 
hands  of  a  judiciary  powers  too  great  and  too  imdefined 
either  for  its  own  security  or  the  protection  of  private  rights." 
And  again :  ^^  I  cannot  bring  myself  to  approve  of  the  power 
of  Courts  to  annul  any  law  solemnly  passed,  either  on  an 
assumed  ground  of  its  being  contrary  to  natural  equity,  or 
from  a  broad,  loose  and  vague  interpretation  of  a  constitu« 
tional  provision,  beyond  its  natural  and  obvious  sense." 

In  this  case,  the  Constitution  inhibited  the  release  or  com* 
promise  of  the  claims  of  the  State  against  the  Hudson^  and 
Berkshire  Sailroad  Company,  to  pay  the  interest  and  redeem 
the  principal  of  the  stocks  of  the  State  loaned  or  advanced 
to  that  Company  under  the  Act  of  1840,  and  required  that 
such  claims  should  be  fairly  enforced ;  and  the  first  and  prin- 
cipal question  is,  whether  the  Act  of  1847  provided  for  a  re- 
lease or  compromise  of  such  claims,  or  was  in  conflict  with 
the  provision  that  such  claims  should  be  fairly  enforced. 

The  stock  having  been  issued  to  the  Company  by  way  of 
loan,  and  the  Company  being  liable  for  the  full  amount  of 
the  loan,  irrespective  of  the  lien  or  mortgage,  and  therefore 
liable  to  have  the  claim  of  the  State  enforced  against  it  by 
the  ordinary  process  of  law,  it  may,  possibly,  admit  of  some 
question,  whether  the  Legislature  could  not  have  relinquished 
the  lien,  leaving  the  liability  of  the  Company  untouched, 
without  a  violation  of  the  provisions  of  the  Constitution.  I 
do  not  intend  to  discuss  this  question,  but  shall  assume  that 
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the  terms,  '^  claims  of  the  State,"  most  be  held  to  embrace 
the  lien  upon  the  road,  as  well  as  the  mere  liability  of  the  cor- 
poration— the  security  for  its  payment  as  well  as  the  debt 
itself.  Conceding  this  to  be  the  correct  construction  of  the 
Oonstitational  provision,  I  am  still  of  the  opinion  that  the 
Act  of  1847  is  valid. 

The  Act  does  not  expressly  release,  reduce  or  compromise 
tlie  debt,  nor  does  it,  in  terms,  or  by  necessary  implication, 
or  in  its  necessary  or  natural  result,  release  from  the  lieu  of 
the  State  all  or  any  portion  of  the  property  covered  by  such 
lien.  The  debt  still  continues,  undischarged  and  undimin- 
ished, notwithstanding  the  provisions  of  that  Act,  and  the  lien 
of  the  State  remains  undischarged^  Although  it  is  true  that  the 
provision,  that  bonds  to  the  extent  of  $175,000  may  be  issued 
and  made  a  previous  lien  upon  the  road,  in  case  $225,000  shall 
be  added  to  the  substantial  and  permanent  value  thereof,  may 
in  the  end  prove  to  be  an  injudicious  financial  arrangement, 
yet,  on  the  other  hand,  it  may  have  added  strength  to  the 
then  doubtful  security  held  by  the  State ;  and  it  is  to  be  pre- 
sumed that  the  Legislature  had  in  view  the  substantial  inter- 
ests of  the  State,  and  supposed  that  the  arrangement  would 
give  equal  and  perhaps  greater  security  to  its  claim. 

Considered  in  the  very  worst  aspect  for  the  plaintiffs,  the 
arrangement  was  at  most  but  a  change  of  securities;  and,  if 
this  Act  be  unconstitutional,  the  Legislature  could  not,  under 
any  circumstances,  have  discharged  the  lien  on  receiving 
other  and  better  security  for  the  debt.  I  cannot  think  that 
such  a  construction  of  the  Constitution  can  be  required  or  jus- 
tified. It  would  hardly  be  contended,  in  a  suit  between  pri- 
yate  parties,  that  a  contract  made  by  an  agent,  whose  delegated 
powers  over  a  debt  due  to  his  principal  are  conceded  to  be  un- 
limited, except  by.an  express  prohibition  to  release  or  compro- 
mise it,  by  which  contract  one  set  of  collateral  securities  for 
the  payment  of  the  debt  is  given  up,  and  another  set,  which 
both  parties  believe  in  good  faith  to  be  equally  or  more  valu- 
able, is  substituted  in  its  place,  with  a  view  to  some  ulte- 
rior arrangements  supposed  to  promise  advantages  alike  to 


176  NORTHERN  DISTRICT  OF  NEW  TORE, 

Darby  v,  Wright. 

the  debtor  and  the  creditor,  is  void  and  of  no  effect,  for  want 
of  power  in  the  agent.  Bat,  in  this  case,  there  was  no  actual 
change  of  security,  no  release  of  one  pledge  and  acceptance 
of  another ;  although  for  an  object  deemed  beneficial  to  the 
State,  and  upon  what  was  deemed  an  abundant  consideration, 
the  State  agreed  to  risk  the  chance  of  its  own  security  being 
diminished,  to  secure  a  chance  that  it  might  be  increased. 
The  substantial  and  enduring  character  of  the  value  to  be 
added  to  the  road,  by  re-laying  it  with  a  heavy  rail,  and  mak- 
ing other  improvements,  of  a  like  permanent  character,  to  the 
Whole  extent  of  the  money  raised  by  the  new  bonds,  and  the 
requirement  that  $50,000  in  addition  should  be  raised  by 
calls  on  the  stockholders,  and  expended  in  like  permanent 
improvements,  before  the  lien  of  the  State  should  be  post- 
poned, shows  that  the  Legislature  deemed  the  added  value 
of  $225,000  to  be  the  real  and  substantial  security  for  the 
$175,000,  and  sufficient  to  prevent  any  loss  to  the  State  in 
consequence  of  the  new  and  permanent  lien  which  the  Act  of 
1847  gave  to  the  holders  of  the  bonds  issued  under  that  Act 

The  transaction  authorized  by  that  Act,  in  its  practical 
effect  upon  the  prior  claims  of  the  State,  may  be  likened  to 
the  giving  of  a  subsequent  bottomry  bond,  for  the  permanent 
repair  of  a  vessel  already  subject  to  a  previously  existing  bot- 
tomry lien.  In  both  cases,  the  postponement  of  the  payment 
of  the  first  lien  out  of  the  funds  arising  from  the  sale  of  the 
property  originally  pledged  and  of  the  added  value,  is  substan- 
tially effected ;  but,  in  the  case  supposed,  no  one  would  think 
of  saying  that  the  claim  under  the  prior  bond  was  released  or 
compromised,  or  that  it  could  not  still  be  fairly  enforced. 

The  intent  and  object  and  just  effect  of  the  constitutional 
provision  appear  to  me  to  require  only,  that  claims  originat- 
ing in  loans  of  State  credit  made  prior  to  the  adoption  of  the 
Constitution,  and  the  securities  taken  upon  such  loans,  shall 
be  held  as  the  property  of  the  State,  and  shall  be  managed 
for  its  direct  pecuniary  benefit,  and  shall  not  be  released,  re- 
duced or  surrendered  for  the  benefit  of  the  borrowing  corpo- 
rations, in  disregard  of  the  pecuniary  interest  of  the  State,  in 
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its  distinct  and  single  character  of  a  creditor  of  the  corpora- 
tion. It  does  not  prohibit  the  exercise  of  the  ordinary  legis- 
lative discretion,  in  the  management  of  these  claims,  farther 
than  to  prohibit  the  doing  of  any  act  which,  in  its  intention 
and  purpose,  or  natural  or  necessary  result,  is  inconsistent 
with  the  constitutional  duty  of  the  Legislature,  to  disregard 
the  interests  of  the  debtor  corporation,  when  those  interests 
conflict  with  the  paramoimt  interests  of  the  State  as  its 
creditor. 

The  fact  that  the  Act  of  1817  was  passed  by  the  Legislature 
with  the  constitutional  provision  before  them,  must,  under 
the  circumstances,  be  considered  as  sufficient  evidence  that, 
at  the  time  of  its  passage,  the  Legislature  had  no  intention  of 
releasing  or  pompromising  the  claim  of  the  State,  but  con- 
sidered the  arrangement  authorized  as  an  expedient  and  ju- 
dicious financial  measure,  which  would  not,  in  its  necessary, 
natural,  or  probable  results,  be  inconsistent  with  the  pecuniary 
interests  of  the  State.  To  hold  otherwise,  would  convey  an 
imputation  upon  the  Legislature,  which  no  Court  should  sanc- 
tion, until  forced  to  do  so  by  clear  and  conclusive  testimony. 

The  validity  of  the  Act  in  question  must  necessarily  be  de- 
termined by  its  character  and  purposes  at  the  time  it  was 
passed ;  and  the  rights  of  those  who  have  advanced  money 
on  the  faith  of  its  validity,  cannot  depend  upon  the  yet  un- 
settled question,  whether  the  arrangement  it  authorized  will, 
in  the  end,  and  after  the  lapse  of  more  than  seven  years,  be 
found  to  be  beneficial  or  injurious  to  the  State,  in  the  simple 
character  of  an  ordinary  creditor  of  the  corporation.  As  it 
was  not  then,  in  form  or  in  substance,  opposed  to  the  provis- 
ions of  the  Constitution,  and  as  there  is  no  ground  whatever 
for  imputing  a  design  to  evade  those  provisions,  I  cannot,  in 
any  view  of  the  case,  convince  myself  that  the  Act,  either  in 
itself  or  in  connection  with  the  proceedings  under  it,  was,  in 
substance  and  effect,  an  infraction  of  the  Constitution. 

Having  fully  considered  the  objection,  that  the  Act  of  1847 
was,  in  effect,  a  release  or  compromise  of  the  claim  of  the 
State,  the  other  questions  presented  on  the  argument  can  be 
13 
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diBposed  of  without  difficulty.  There  is  certainly  nothing  in 
the  Act  which  can  prevent  the  claim  of  the  State  from  being* 
fairly  enforced.  To  repudiate  the  law  and  subject  the  heavy 
iron  purdiased  by  the  bonds  held  by  the  plaintiffi  and  others 
to  a  paramount  lien  in  favor  of  the  St{ite,  would  be  a  most 
unfair  and  inequitable  enforcement  of  the  claim  of  the  State, 
and  one  which  a  Court  of  Equity  would,  in  my  judgment,  be 
required  to  restrain.  If  the  State  could  lawfully  repudiate 
the  agreement  made  in  the  Act  of  1847,  and  should  assert 
its  invalidity,  it  could  not  equitably  appropriate  to  the  pay- 
ment of  its  own  debt  the  iron  rails  paid  for  with  the  money 
which  the  bondholders  advanced  in  imdoubting  confidence 
that  the  Act  of  1847  was  the  law  of  the  land.  But,  in  the 
view  I  have^taken  of  the  case,  it  is  unnecessary  to  consider 
this  question,  because  I  find  no  constitutional  objection  to 
the  Act  of  1847. 

It  is  suggested,  in  the  opinion  of  the  former  Attorney-Gen- 
eral, that  the  Act  of  1847  is  unconstitutional,  upon  the 
ground  that  it  may  be  regarded  as  a  new  loan  of  the  credit 
of  the  State  to  the  Company,  in  violation  of  the  9th  section 
of  the  7th  article  of  the  Constitution,  which  declares  that 
'^  the  credit  of  the  State  shall  not^  in  any  manner,  be  given 
or  loaned  to^  or  in  aid  of,  any  individual,  association  or  corpo- 
ration." But  I  cannot  perceive  that  the  credit  of  the  State 
is  given  or  loaned,  when  the  State  has  assumed  no  debt,  and 
has  incurred  no  obligation,  present  or  prospective,  absolute  or 
contingent. 

The  motion  to  dissolve  the  injunction  is  denied. 
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Where,  In  an  action  on  the  case  for  the  infringement  of  Letters  Patent,  brought 
by  an  assignee  of  the  patentee,  the  defendant,  with  the  general  issue,  with- 
out any  notice  of  special  matter,  pleaded  special  pleas,  not  impeaching  the 
Talidity  of  the  patent,  or  denying  the  use  by  him  of  the  patented  invention, 
bat  setting  up  a  license  under  the  patentee  paramount  to  the  right  of  the 
plaintiff:  Seld,  that  the  special  pleas  were  well  pleaded,  and  could  n<^  be 
stricken  out  on  motion. 

It  «e«m<,  that  the  Supreme  Court  of  the  United  States  has  decided,  that  in  an  ac- 
tion at  law  for  the  infringement  of  a  patent,  a  defendant  is  not  limited  to  the 
plea  of  the  general  issue,  even  if  his  defence  rests  on  matters  which  he  may, 
under  section  16  of  the  Act  of  July  4th,  1886,  (6  U.  S.  Stat,  at  Large,  128), 
^ve  in  erid^nce  under  the  general  issue,  but  that  he  may  plead  those  mat- 
ters specially. 

The  case  of  Wilder  t.  GayUr,  (1  Blatchf.  C.  C.  72.,  697),  questioned,  as  being  m 
conflict  with  Evam  y.  EaUm,  (8  Wheat,,  464),  and  with  Cfrant  t.  Raymond,  (6 
Pet.,  218). 

(Before  Betts,  J.,  Southern  District  of  New  York,  May,  1864). 

This  was  an  action  on  the  case,  for  the  infringement  of  Let- 
ters Patent  granted  to  Edwin  M.  Chaffee,  on  tlie  Slst  of 
August,  1836,  and  extended  for  seven  years  from  the  Slst  of 
August,  1850.  On  the  1st  of  July,  1853,  the  patentee  as- 
signed the  entire  patent  to  the  plaintiff.  The  defendants 
interposed  a  plea  of  not  guilty,  without  any  notice  of  special 
matter,  and  also  four  special  pleas  in  bar. 

The  first  special  plea  counted  upon  a  contract  in  writing, 
for  the  assignment  of  the  expected  extension  of  the^  patent, 
entered  into  between  the  patentee  and  one  Charles  Goodyear, 
on  the  23d  of  May,  1850,  and  before  the  assignment  of  the 
patent  to  the  plaintiff,  by  which  it  was  stipulated,  that  the 
patent,  when  extended^  should  be  assigned  to  Qoodyear,  upon 
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the  terms  therein  stated  ;  and  the  plea  averred  that  the  de- 
fendants used  the  patented  improvement,  with  the  license 
and  permission  of  Goodyear,  at  the  times  in  the  declaration 
mentioned. 

The  second  special  plea  averred  the  making  of  the  above- 
mentioned  contract  by  the  patentee  with  Goodyear,  and  also 
that,  before  the  assignment  to  the  plaintiff,  and  on  the  5th  of 
September,  1850,  the  patentee  made  a  contract  in  writing,  in 
respect  to  the  extended  patent,  with  one  William  Jndson, 
which  contract  was  set  forth  in  the  plea ;  and  that,  on  the 
12th  of  November,  1851,  the  patentee  made  another  contract 
in  writing  with  Judson,  in  relation  to  the  extended  patent, 
and  before  the  assignment  thereof  to  the  plaintiff,  which  con- 
tract was  also  set  forth  in  the  plea*;  and  that  both  of  those 
contracts  were  recorded  in  the  Patent  Office  before  snch  as- 
signment to  the  plaintiff  was  made.  It  then  averred  the  use 
of  the  patented  discovery  by  the  defendants,  by  tlie  license 
and  permission  of  Goodyear  and  Judson. 

The  third  special  plea  counted  upon  the  written  agree- 
ments between  the  patentee  and  Judson,  before  referred  to, 
and  set  them  forth,  and  averred  that  the  defendants  used  the 
improvements  of  the  patentee  with  the  license  and  permis- 
sion of  Judson. 

The  fourth  special  plea  counted  upon  the  contract  before 
referred  to,  entered  into  on  the  23d  of  May,  1850,  between 
the  patentee  and  Goodyear,  and  set  it  forth  and  averred 
that,  by  means  thereof,  the  assignment  of  the  patent  to  the 
plaintiff  was  wholly  inoperative  and  void. 

The  plaintiff  obtained  an  order  for  the  defendants  to  show 
cause  why  the  special  pleas  should  not  be  stricken  out,  upon 
the  gi'ound  that  the  matters  therein  contained  might  be  given 
in  evidence  under  the  general  issue. 

Edwin  TT.  Stoughton  and  NathamAd  Richardaon^  for  the 
plaintiff. 

Jam€%  T.  Brady  J  for  the  defendants. 
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Bbtts,  J.  It  18  probably  trae,  as  a  general  proposition, 
that,  in  actions  on  the  ease,  the  defendant  may  plead  spe- 
cially many  matters  which  he  might  give  in  evidence  under 
the  general  issue ;  (1  CkiUy's  PL,  489 ;  Gotdd  on  Pl.^  833, 
834,  §§55, 56;  Stephen  an  Pl.,i26  to  229)  \  particularly  when 
color  is  given  for  pleading  more  than  the  geneml  issue.  {Ste- 
phen on  Pl.y  415,  416).  Without,  however,  discussing  the 
point  upon  the  general  doctrines  of  the  common  law  appli- 
cable to  pleading,  this  Court  is  bound  to  administer  its  pro- 
ceedings in  conformity  to  the  principles  laid  down,  in  regard 
to  this  fonn  of  action,  by  the  Supreme  Court  of  the  United 
States.  And  that  Court  has  explicitly  declared,  in  Evana  v. 
Eaton^  (3  Wheat.,,  454),  that  in  actions  at  law  for  the  infringe- 
ment of  patent  rights,  a  defendant  is  not  limited,  in  his  de- 
fence, to  the  plea  of  the  general  issue  allowed  by  the  stat- 
ute, even  if  his  defence  rests  upon  mattera  which  the  statute 
authorizes  to  be  given  in  evidence  under  the  general  issue, 
but  that  he  may,  at  his  option,  plead  those  particulars  spe- 
cially. In  that  case,  the  Court  says :  "  It  has  been  already 
observed,  that  the  notice  is  substituted  for  a  special  plea ;  it 
is  farther  to  be  observed,  that  it  is  a  substitute  to  which  the 
defendant  is  not  obliged  to  resort.  The  notice  is  to  be  given 
only  when  it  is  intended  to  offer  the  special  matter  in  evi- 
dence on  the  general  issue.  The  defendant  is  not  obliged  to 
pursue  this  course.  He  may  still-  plead  specially,  and  then 
the  plea  is  the  only  notice  which  the  plaintiff  can  claim." 
In  Orant  v.  Raymond^  (6  Pet^  218),  the  Court  repeats  the 
same  doctrine.  This  principle  is  the  fxmdamental  law  of 
pleading  in  the  Courts  of  the  United  States,  in  common  law 
actions  for  the  infringement  of  patent  rights."  {Phillips  on 
Paienta,  896,  400 ;  Curtia  on  PatenU,  §§  271,  272). 

The  decision  of  this  Court,  in  Wilder  v.  Oayler^  (1  Blatchf. 
0.  O.  jB.,  597),  relied  upon  by  the  plaintiff  to  sanction  this 
motion,  if  in  conflict  with  that  doctrine,  must  necessarily 
yield  to  the  paramount  authority  of  the  Supreme  Court. 
The  pleas  are  not  set  forth  in  the  report  of  that  case,  but  the 
remarks  of  the  Court  would  imply,  that  each  one  rested  on 
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averments  tantamount  to  the  defences  wliich  the  defendant 
might  hare  made  under  his  general  issue,  with  notice.  The 
pleas  were  of  that  character  in  the  subsequent  case  of  JPaton 
V.  Rennie^  in  which  this  Court,  in  September,  1853,  ordered 
the  special  pleas  to  be  stricken  from  the  record  with  costs, 
and  it  is  plain  that  the  Court  made  the  order  in  that  case  in 
reproof  of  the  practice  of  pleading  special  pleas,  when  all 
the  matters  thereof  might  be  given  in  evidence  under  the 
general  issue.  In  that  case,  there  was  no  notice  with  the 
general  issue.  Still,  there  would  be  difficulty  in  discrimi- 
nating those  cases,  in  this  Court,  from  the  rule  laid  down  by 
the  Supreme  Court,  even  if  the  pleas  in  those  cases  did  amount 
to  the  general  issue,  for  that  rule  leaves  it  absolutely  to  the 
option  of  the  defendant  to  rely  upon  the  general  issue,  or  to 
plead  specially,  although  the  facts  specially  pleaded  be  such 
as  are  by  the  statute  permitted  to  be  given  in  evidence  under 
the  general  issue ;  and  althougli  the  special  pleas  would  thus 
have  no  other  effect  than  the  general  issue  with  notice.  It  is 
true,  that  the  question  was  not  directly  raised  in  those  cases,  in 
the  Supreme  Court,  whether  a  defendant  may  plead  specially 
matters  amounting  to  the  general  issue.  But  the  point  is 
certainly  strongly  implied,  because,  both  under  the  6th  sec- 
tion of  the  Act  of  February  21st,  1798,  (1  U.  S.  Stat,  at  Large^ 
322),  and  under  the  15th  section  of  the  Act  of  July  ith,  1836, 
(6  /rf.,  123),  the  defendant  is  allowed  to  give  notice,  under 
the  general  issue,  of  facts  to  be  proved,  which  show  that  the 
patentee  acquired  no  title  under  his  patent,  which  question  of 
title  is  necessarily  a  priniaiy  and  vital  point  involved  in  the 
general  issue. 

I  am  not,  however,  required  to  disregard  the  decision  in 
Wilder  v.  GayleTy  in  determining  this  motion,  because  the 
special  pleas  in  question  cannot,  with  propriety,  be  declared 
to  amount  to  the  general  issue.  They  do  not  deny  the  facts 
which  constitute  the  ground  of  the  plaintiff's  demand.  They 
propound  matters  of  fact  and  law,  which  the  defendants  aver 
bar  that  operation,  in  favor  of  the  plaintiff's  right,  which  the 
facts  alleged  by  him  might  otherwise  have.    In  that  manner, 
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the  pleas  may' work  the  effect  of  the  general  issue,  as  they 
maintain  that,  on  the  facts  and  law,  the  plaintiff  does  not 
possess  the  right  he  claims ;  and,  in  that  sense,  they  may  be 
also  said  to  involve  the  general  issue,  because,  either  by  per- 
mission of  the  statute,  or  at  common  law,  the  defence  made 
by  them  might  be  admissible  under  the  general  issuie.  Still, 
as  I  understand  the  doctrine  laid  down  by  the  Supreme 
Court,  those  are  instances  in  which  a  defendant  has  his  elec- 
tion to  rely  upon  the  general  issue,  or  to  plead  his  defences 
specially. 

These  pleas  are  without  two  cardinal  features  of  the  gen- 
eral issue.  They  do  not  impeach  the  validity  of  the  patent, 
nor  do  they  deny  the  use  of  the  patented  discovery  by  the 
defendants.  The  defendants  are  estopped,  by  the  pleas,  from 
controverting  either  of  these  facts.  The  defence  propounded 
by  them  is  not  inconsistent  with  those  allegations  in  the  dec- 
laration. On  the  contrary,  it  claims  a  right  in  the  defend- 
ants to  continue  in  the  use  of  the  patented  discovery,  from 
the  fact  of  a  title  to  such  use,  derived  by  them  through  the 
patentee ;  and  seeks  to  avoid  the  title  of  the  plaintiff,  acquired 
by  direct  assignment  from  the  patentee,  by  alleging  matters 
outside  of  that  assignment,  which  prevent  its  passing  any 
title  to  him,  either  because  of  the  incapacity  of  the  patentee 
in  that  respect  to  make  such  grant,  or  because  of  an. out- 
standing paramount  right  in  others.  These  implied  admis- 
sions of  the  right  of  the  patentee,  through  whom  the  plain- 
tiff makes  title,  are  sufficient  in  law  to  afford  color  for  the 
avoidance  set  forth  by  the  special  pleas.  This  is  not  the  time 
for  the  Court  to  pass  upon  the  sufficiency  of  the  pleas  to  the 
ends  proposed  by  them.  It  can  legitimately  consider  only 
whether  that  mode  of  defence  is,  within  the  meaning  of  the 
rules  of  pleading,  no  more  than  a  simple  denial  of  the  plain- 
tiff's right  of  action,  and  thus  amounts  to  the  general  issue. 
The  aim  of  the  pleas  is  to  put  forth  allegations  in  avoidance 
of  the  plaintiff's  right,  and  in  justification  of  the  defendants' 
proceedings.  Special  pleas  may  be  employed  for  that  pur- 
pose, even  in  actions  of  assumpsit,  as  a  release ;  {Lawes  on 
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Pleading^  687) ;  and  more  particularly  in  actions  of  tort,  in 
respect  to  property  admitted  to  be  in  the  plaintijff,  as  a  license 
to  do  the  act  complained  of.    (1  Chittjfs  Pl.^  494). 

In  my  opinion,  the  pleas  in  question  are  authorized  by 
law.  The  motion  on  the  part  of  the  plaintiff  is,  therefore, 
denied  ;  but,  as  it  was  countenanced  by  express  decisions  of 
this  Court  on  the  point  of  practice,  costs  are  not  granted  to 
the  defendants. 
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James  M.  Sanderson  and  Charles  L.  Mather.    In  Eaunr. 

In  a  Patent  suit,  the  mere  opinion  of  an  expert,  that  two  pieces  of  machinery 
constructed  to  produce  the  same  results,  and  working  out  those  results  by 
means  so  nearly  identical  as  to  create  a  strong  presumption  of  a  common  ori- 
gin, are  essentially  different  in  mechanical  structure  and  mode  of  operaUon, 
when  the  expert  does  not  point  out  clearly  the  pardculars  of  difference  or  co- 
incidence between  the  two,  does  not  afford  satis&ctory  proof  that  the  judg- 
ment of  the  expert  ought  to  be  adopted  by  the  Court. 

The  points  of  identity  between  two  annunciators  or  bell  telegraphs,  considered 
and  pointed  out 

Where  the  defendant  was  a  bona  fide  purchaser  of  a  bell  telegraph,  without 
notice  of  its  being  claimed  to  be  a  yiolation  of  the  plaintiff's  patent,  and  used 
it  in  a  hotel  kept  by  him,  and  it  was  constructed  under  and  in  conformity  to  a 
patent  subsequent  in  date  to  the  plaintiff  *s^patent,  and  it  appeared  that  the 
effect  of  a  peremptory  proTisional  injunction  would  be  to  dose  the  defendants 
business,  this  Court,  although  the  defendant  did  not  contest  the  validity  of 
the  plaintiff's  patent,  or  the  title  of  the  plaintiff  to  it  as  assignee,  and  although 
its  validity  had  been  sustained  in  this  Court  by  verdicts  and  judgments  in  two 
suits  at  law,  and  by  an  injunction  granted  on  it,  withheld  such  ii\junction,  un- 
less the  defendant  should  fail  to  give  bonds,  in  $6,000,  to  abide  the  final  decision 
of  the  case. 

(Before  Bbtts,  J.,  Southern  District  of  New  York,  May,  1864). 

This  was  a  motion  for  a  provisional  injunction,  to  restrain 
tbe  defendants  from  the  violation  of  Letters  Patent  originally 
issued  June  24:th,  1846,  upon  the  invention  of  Timothy  D. 
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Jackson  and  Alfred  Jndson,  to  Edward  Crchore,  Horace 
Brooks,  and  Timothy  T).  Jackson,  for  a  new  and  useful  bell 
telegraph.  There  were  two  reissues  of  the  patent,  and, 
through  varions  mesne  conyeyances,  it  was  assigned  to  the 
plaintiflPs,  on  the  28d  of  February,  1853.  In  two  actions  at 
law  in  this  CAlrt,  for  violations  of  the  patent,  verdicts  and 
judgments  had  been  rendered  sutaining  it,  and  an  injunction 
had  been  awarded  by  this  Court,  in  one  case,  to  restrain  its 
further  infriugement.  The  defendants  in  this  suit  did  not,  on 
this  motion,  contest  the  validity  of  the  patent,  or  the  title  of 
the  plaintijSs  thereto.  The  defence  was,  that  the  machine 
used  by  the  defendants,  and  which  they  used  in  a  hotel 
kept  by  them,  was  constructed  under  and  conformably  to  a 
patent  granted  to  William  Horsfall,  October  ith,  1853,  for 
an  improvement  in  annimciators  for  hotels. 

George  iHfford^  for  the  plaintiflfe. 

George  M.  J.  Bowdoin^  for  the  defendants. 

Betts,  J.  It  is  manifest  that  the  Court  is  not  possessed  of 
means  for  determining  the  main  point  set  up  by  tlie  defend- 
ants in  opposition  to  the  motion  for  an  injimction.  The  de- 
fence on  the  merits  is,  that  the  machine  used  by  them  is  con- 
structed upon  different  mechanical  principles  from  that  of  the 
plaintiffs.  To  support  this  defence,  models  of  the  two  ma- 
chines have  been  exhibited  to  the  Court,  and  the  defendants 
have  produced  the  ex  parte  depositions  of  four  witnesses,  in- 
cluding Horsfall,  the  patentee  of  the  machine  complained 
against,  stating  their  experience  as  mechanics,  and  averring 
that,  in  their  opinion,  the  telegraph  annunciator  of  the  defend- 
ants does  not  interfere  with,  but  is  essentially  different  from 
the  plaintiffs',  in  its  mechanical  structure  and  mode  of  02)era- 
tion.  The  facts  supporting  these  conclusions  are  not  stated 
by  the  witnesses ;  and  the  opinions  of  the  respective  witnesses 
are  stated  in  nearly  the  same  terms. 

This  evidence  is,  no  doubt,  admissible  in  law.    But  the 
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mere  opinion  of  experts,  when  not  Bustained  bj  pointing  oat 
clearly  the  particulars  of  difference  or  coincidence  between 
pieces  of  machinery  constructed  to  produce  the  same  results, 
and  working  out  those  results  by  means  so  nearly  identical 
as  to  create  a  strong  presumption  of  a  common  origin,  cannot 
afford  proof  very  satisfactory  to  the  mind  thalfthe  judgment 
of  the  witnesses  ought  to  be  adopted.  The  Court  would  be 
very  reluctant,  upon  such  evidence,  to  disregard  the  verdicts 
of  two  juries,  declaring  the  patent  of  the  plaintiffi  to  be  valid. 
Indeed,  acting  upon  this  motion  without  reference  to  those 
verdicts,  it  would  not  assume  to  determine  the  fact  that  the 
defendants'  machine  does  not  infiringe  the  right  of  the  plain- 
tiffl,  upon  its  own  inspection  of  the  two  machines. 

Hie  structures  are  extremely  alike — the  front  aspect  of  the 
faces — the  mode  of  indicating,  by  stationary  numbers,  the 
rooms  of  the  hotel  from  which  signals  are  given — and  a  mov- 
able shade,  adapted  to  conceal  or  disclose  the  numbers,  by  a 
force  applied  outside  of  the  machine.  In  each,  a  small  bar  or 
stem  is  attached,  by  mechanical  means,  to  the  movable  lid  or 
shade  covering  each  aperture  in  the  face  of  the  annunciator,  and 
also  to  the  bell  hammer ;  and>  in  each,  that  stem  is  moved  by 
a  wire  running  from  the  apartment  where  the  signal  is  given. 
The  single  operation  of  pulling  that  wire  in  each  discloses  the 
number  and  sounds  the  alarm  bell.  And  each  has  as  many 
separate  stems  or  bars,  so  connected  and  operated,  as  there  are 
apartments  to  be  served  by  the  machine.  In  each,  also,  a 
wire  passing  out  of  the  machine,  behind,  or  below,  or  at  its 
side,  is  employed,  by  means  of  a  crank,  or  sliding  lever,  or 
simply  by  the  hand,  to  replace,  at  a  single  movement,  the 
covers  on  the  disk  over  the  numbers,  simultaneously  or  suc- 
cessively, at  pleasure. 

There  is,  no  doubt,  a  diversity  of  mechanical  arrangements 
put  in  use  internally  in  the  machines,  to  effect  these  operations. 
It.  is  easy  to  discover  a  variance  of  movement,  and  many 
changes  in  the  forms  of  the  instrumentality  employed  in  the 
defendants'  machine ;  but  that  it  involves  any  new  principle, 
distinct  from  that  of  the  plaintiffs'  machine,  is  by  no  means 
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manifest.  Whether  it  does  or  not,  is  a  question  which  can  be 
more  satisfactorily  investigated  at  law  before  a  jury,  with  the 
witaeeses  in  Oonrt,  than  through  depositions  taken  on  paper 
and  ex  parte. 

It  does  not  appear  that  the  validity  of  the  patent  under 
which  the  defendants'  machine  is  constructed  was  passed 
upon  in  the  two  jury  trials,  further  than  that  point  may  be 
regarded  as  involved  in  the  general  question  of  the  novelty 
of  the  plaintifis'  discovery  ;  and,  as  it  is  suggested  in  one  of 
the  depositions  on  the  part  of  the  defendants,  that  those  trials 
were  not  upon  a  full  disclosure  of  the  proofs  against  the  plain- 
tiff on  that  head,  I  am  not  disposed  to  order  a  peremptory 
injunction  in  the  present  position  of  the  case,  as  that  would 
have  the  effect  to  close  the  business  of  the  defendants,  they 
appearing  to  be  hona  fide  purchasers  of  the  article,  without 
notice  of  the  plaintiffs'  claim  to  it.  I  shall,  therefore,  direct 
that  they  give  bonds,  in  f  5,000,  to  abide  the  final  decision  of 
the  case  on  the  merits,  or  that  an  injunction  issue. 


The  Crrr  of  New  Toml 

Under  a  charter  of  a  steam  vessel,  by  which  the  charterer  becomes  her  owner 
for  the  Toyage  and  chai-ged  with  her  navigation,  tlie  agent  of  the  charterer 
can  bind  the  vessel  for  coal  necessarily  supplied  to  her  in  a  foreign  port^ 
althoogh  the  person  famishing  the  coal  knew  of  the  charter,  and  knew  that, 
according  to  its  terms,  the  charterer  was  bound  to  furnish  coal  for  the  voyage. 

Where  the  charterer  merely  hires  the  use  of  the  vessel,  and  her  navigation 
remains  with  the  general  owner,  if  the  master,  on  the  credit  of  the  vessel,  pro- 
cures ooal  for  her,  in  a  foreign  port,  when  she  has  none,  the  vessel  is  charge* 
able  for  the  price  of  the  coal. 

(Before  Nelsok,  J.,  Southern  District  of  New  York,  September  20th,  1864). 

This  was  a  libel  in  rein^  filed  by  Pennell  Churchman  and 
others,  in  the  District  Court,  against  the  steam-propeller  City  of 
New  York,  to  recover  the  price  of  130  tons  of  coal,  furnished 
to  that  vessel  at  Porto  Cabello,  on  the  Isthmus  of  Darien. 
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The  propeller,  at  the  time  the  coal  was  fumiBhed  to  her,  was 
under  charter  to  the  firm  of  Haight  &  Palmer,  of  New  York. 
The  purchase  price  of  the  coal  was  (2,080.  Captain  Thomp- 
son, the  agent  of  the  libellahts,  who  sold  the  coal,  received 
from  the  purser  of  the  propeller,  on  the  sale,  (1,000  in  cash, 
and  a  draft  on  Haight  &  Palmer,  for  (1,080.  The  draft  not 
beiDg  paid,  this  Ubel  was  filed,  to  recover  the  $1,080.  The 
District  Court  held  that  the  sale  was  not  made  on  the  credit 
of  the  vessel,  and  dismissed  the  libel.  From  that  decree  the 
libellants  appealed  to  this  Coart. 

Francis  F.  MarbwTf^  for  the  libellauts. 

Oearge  F.  BetU  and  Cha/rlea  Donohue^  for  the  claimants. 

Kelson,  J.  1.  I  am  strongly  inclined  to  think  that  Haight 
&  Palmer,  the  charterers  of  the  vessel  in  this  case,  are  to  be 
deemed  owners  of  her  for  the  voyage.  If  so,  the  purser  of 
the  vessel,  who  was  their  agent,  was  competent  to  bind  her 
for  the  necessary  supply  of  coal  at  Porto  Cabello ;  and  this, 
although  the  person  furnishing  it  knew  of  the  charter,  aud 
knew  that,  according  to  its  terms,  the  charterers  were  bound 
to  furnish  coal  for  the  voyage.  Upon  any  other  rule,  the 
master  or  agent  of  a  vessel  in  distress,  in  a  foreign  port, 
would  oftentimes  find  himself  unable  to  procure  the  neces- 
saries essential  for  his  relief.  The  voyage  might  be  broken 
up,  for  want  of  supplies,  or  the  vessel  might  go  to  decay  in 
port,  for  want  of  proper  repairs.  I  have  found  no  case  where 
it  has  been  held  that  this  knowledge  on  the  part  of  the  person 
furnishing  the  snpplies  or  making  the  repairs,  under  the  cir- 
cumstances stated,  affects  the  right  to  charge  the  vessel  as 
security  for  the  payment.  The  right  to  charge  the  general 
owner  personally,  is  a  very  different  question. 

2.  But,  admitting  that  the  charterers  were  not  owners  for 
the  voyage,  and  were  but  hirers  of  the  use  of  the  vessel  to 
carry  passengers  and  freight,  and  that  the  general  owners  had 
the  possession  and  navigation  of  her,  the  charter  party  rest- 
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ing  in  covenant,  and  not  in  a  letting  of  the  vessel,  the  result 
must,  in  my  judgment,  be  the  same.  Hie  proof  shows  that 
the  vessel  was  out  of  coal,  and  went  to  Forto  Cabello,  it  may 
be  properly  said,  in  distress  for  supplies,  without  which  she 
could  not  have  performed  her  voyage.  I  cannot  doubt  that 
the  coal,  if  procured  by  the  master  under  such  circumstances, 
is  a  charge  upon  the  vessel,  according  to  the  settled  maritime 
law.  The  claimants,  it  is  true,  seek  to  exonerate  her  upon  the 
testimony  of  the  purser,  who  was  the  agent  of  the  charterers,' 
that  he,  and  not  the  master,  contracted  for  the  supply  of  the 
coal,  and  that  the  master,  for  himself  and  the  vessel,  repudi- 
ated the  purchase.  The  master  has  not  been  examined,  the 
defence  in  this  respect  being  allowed  to  rest  upon  the  evi- 
dence of  the  purser.  He  is  contradicted  by  Captain  Thomp- 
son, who  made  the  sale.  According  to  his  evidence,  all 
parties  were  given  to  understand,  expressly,  that  the  vessel 
would  be  looked  to,  in  case  the  draft  drawn  on  Haight  & 
Palmer  should  not  be  paid.  The  purser  contradicts  himself 
in  several  pai-ts  of  his  evidence,  and,  in  other  respects,  it  is 
not  calculated  to  inspire  confidence.  He  testifies,  in  the  first 
place,  that  Captain  IRiompson  did  not  tell  him,  at  the  time  he 
consented  to  take  the  draft,  that  he  should  look  to  the  vessel 
if  it  was  not  paid ;  but  afterwards  he  is  obliged  to  admit  that 
Captain  Thompson  did  tell  him  so.  He  also  testifies  that  he 
had  sufBcient  funds  on  board  to  pay  for  the  coal  and  for  the 
other  expenses  of  the  voyage,  but  he  afterwards  shows  that 
in  this  he  was  mistaken. 

I  think  the  evidence  of  Thompson  entitled  to  the  most 
credit ;  and,  according  to  that,  the  master  of  the  steamer  par- 
ticipated, or  should  be  regarded  as  piaxticipating,  in  the  pur- 
chase. He  was  present  when  the  contract  was  made  for  the 
coal,  and  when  the  draft  for  the  balance  of  the  purchase 
money  was  accepted ;  and  Captain  Thompson,  according  to 
his  own  evidence,  agreed  to  accept  the  draft  only  on  condi- 
tion that  the  ship  should  be  liable  if  the  draft  was  not  paid 
at  maturity.    It  is  true,  the  master  was  silent,  but  the  infer- 
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ence  naturally  drawn,  tinder  the  circumstanoeB,  must  have 
been,  that  he  acquiesced  in  the  condition. 

8.  The  proofs  show,  that  the  sale  was  made  and  the  draft 
taken  under  the  expectation,  on  the  part  of  Oaptain  Thomp- 
son, that  the  vessel  would  he  liable  for  the  unpaid  balance,  if 
the  draft  was  not  paid  at  maturity.  This  is  not  contradicted 
by  the  evidence  of  the  purser.  That  evidence  seeks  to  estab- 
lish the  fact,  that  the  master  gave  notice,  at  the  time,  that  the 
vessel  would  not  be  considered  as  liable.  On  this  point,  in 
the  absence  of  the  testimony  of  the  master,  I  think  that  of 
Captain  Thompson  entitled  to  the  most  weight,  for  the  reasons 
already  stated  ;  and,  according  to  that,  the  credit  was  given 
to  the  vessel. 

I  must,  therefore,  reverse  the  decree  below,  and  decree  that 
the  vessel  is  chargeable  for  the  balance  due  for  the  coal,  with 
a  reference  to  the  clerk,  if  necessary,  to  ascertain  the  amount 


The  Amkeican  Pin  Company 

vs. 
The  Oakville  Company  and  othebs.    In  Equity. 

The  case  of  O^ReHly  v.  Moru^  (16  Hoto,^  62),  cited  and  applied,  as  to  the  extent 
of  the  rights  secured  to  an  inventor  by  Letters  Patent. 

Slocum's  patent,  of  September  80th,  1841,  for  *^  a  machine  for  sticking  pins  into 
paper,"  defined  and  construed. 

Howe's  patent,  of  February  24th,  1848,  for  an  improTement  on  Slocum's  ma- 
chine, defined  and  construed. 

A  machine  constructed  according  to  Crosby's  patent,  of  i^tril  1st,  1851,  does  not 
infringe  either  Slocum's  patent  or  Howe's  patent 

The  effect  of  a  patent  granted  to  a  defendant,  on  the  question  as  to  whether  the 
machine  coTcred  by  it  is,  or  is  not,  an  infringement  of  a  prior  patent,  consid- 
ered, 

(Before  Nelson  and  Imokbsoll,  JJ.,  Connecticut,  September,  1854). 

This  was  a  bill  in  equity,  founded  upon  Letters  Patent. 
The  facts  are  full j  set  forth  in  the  opinion  of  the  Court : 


^1 
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Roger  S.  Baldwin  and  Charlea  M.  Keller ^  for  the  plaintUSs. 

RalpK  L  IngeredU  and  Edwin  W.  Stougkton^  for  the  de- 
fendants. 

Ikgebsoll,  J.  The  plaintiffs,  by  their  bill,  seek  to  enjoin 
the  defendants  from  using  a  machine  to  paper  pins,  the  right 
to  nse  T^hich  they  claim  to  be  exclusively  vested  in  them. 
The  foundation  of  their  claim  rests  upon  two  certain  patents, 
the  right  to  which  patents,  with  the  privileges  by  such  patents 
granted,  they  now  have  by  virtue  of  assignments  from  the 
patentees.  One  of  these  patents  was  issued  to  Samuel  Slo- 
cum,  and  bears  date  the  80th  of  September,  1841,  and  was 
to  run  for  fourteen  years  from  the  last-mentioned  date.  The 
other  patent  was  issued  to  John  J.  Howe,  and  bears  date  the 
24th  of  February,  1848,  and  was  to  run  fourteen  years  from 
the  5th  of  December,  1852.  The  validity  of  these  patents 
is  not  contested  by  the  defendants.  They  admit  that  the 
plaintiflb  have  all  the  rights  which  these  patents  purport  to 
grant.  They  admit  further,  that  they  are  using  a  machine 
for  papering  pins;  but  they  deny  that,  by  such  use,  they 
have  infringed  upon  any  of  the  rights  so  granted  by  such 
patents. 

The  defendants  claim  a  right  to  use  the  machine  for  the 
papering  of  pins  which  they  are  operating,  upon  the  ground 
that,  by  such  use,  they  do  not  infringe  upon  any  rights  grant- 
ed by  such  patents,  or  either  of  them.  They  claim,  also,  that 
the  right  to  use  such  machine,  so  operated  by  them,  is  ex- 
clusively vested  in  them,  by  virtue  of  a  patent  granted  to 
Ghauncey  O.  Crosby,  and  which  last-mentioned  patent  they 
own,  by  virtue  of  an  assignment  from  the  patentee. 

There  has  been  heretofore,  ^t  times,  some  diversity  of  opinion 
as  to  the  extent  of  the  rights  secured  to  an  inventor  or  discov- 
erer by  the  patent  issued  in  his  favor.  The  Supreme  Court  of 
tiie  United  States  has,  however,  settled  and  determined  what 
rights  are  so  secured  to  the  patentee ;  so,  that  now,  there  can 
be  no  diversity  of  opinion  on  the  subject.  In  the  case  of 
(yBeilh/Y.  Moree,  (15  How.^  62),  the  rule,  as  laid  down  by  the 
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Chief  Justice,  in  giving  the  opinion  of  the  Court,  is,  in  sub- 
stance, as  follows :  ^^  He  who  discovers  that  a  certain  useful 
ifesnit  will  be  produced  in  any  art,  machine,  manufacture,  or 
composition  of  matter,  by  the  use  of  certain  means,  is  entitled 
to  a  patent  for  such  discovery,  provided  he  sets  forth,  in  his 
specification,  the  means  he  uses  to  procure  such  useful  result, 
in  a  manner  so  full  and  exact,  that  any  one  skilled  in  the  art 
or  business  to  which  it  appertains,  can,  by  using  the  means 
he  specifies,  without  any  addition  to  or  subtraction  from  them, 
produce  precisely  the  result  he  describes.  And,  if  this  cannot 
be  done  by  the  means  he  describes,  the  patent  is  void.  And, 
if  this  can  be  done,  then  the  patent  confers  on  him  the  exclu- 
sive right  to  use  the  means  he  specifies,  to  produce  the  result  or 
effect  he  describes,  and  nothing  more.  And  it  makes  no  differ- 
ence, in  this  respect,  whether  the  effect  is  produced  by  chem- 
ical agency  or  combination,  or  by  the  application  of  discov- 
eries or  principles  in  natural  philosophy,  known  or  unknown 
before  his  invention,  or  by  machinery  acting  together  upon 
mechanical  principles.  In  either  case,  he  must  describe  the 
manner  and  process,  as  above  mentioned,  and  the  end  it  ac- 
complishes. And  every  one  may  lawfully  accomplish  the 
same  end,  and  without  infringing  the  patent,  if  he  uses  means 
substantially  different  from  those  described.  But,  if  the  means 
used  to  accomplish  the  same  end,  are  substantially  like  those 
which  the  patentee  describes,  the  patent  has  been  infringed,  and 
the  one  using  them  must  be  responsible  for  such  infringement." 
The  rules  thus  laid  down  must  govern  this  case.  The 
patent  does  not  secure  to  the  patentee  the  result  or  effect 
produced,  but  only  the  means  described,  by  which  such  re- 
sult or  effect  is  produced.  The  means  whidi  he  specifies,  to 
produce  the  result  or  effect,  are  secured,  and  nothing  more. 
And  all  other  means  to  produce  the  same  result  or  effect,  and 
not  patented  to  any  one,  are  open  to  the  public.  A  mere 
change  in  the  form  of  the  machinery,  however,  or  the  means 
specified,  by  which  the  result  or  effect  described  is  produced, 
or  an  alteration  in  some  of  the  unessential  parts,  or  a  substi- 
tution or  use  of  known  equivalent  mechanical  powers,  not 
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varying  essentially  the  machine^  or  its  mode  of  operation  or 
organization,  will  not  make  the  new  machine  a  new  inven- 
tion.  The  patentee  may,  however,  limit  his  claim,  in  his 
specification,  to  one  particular  form  of  machine,  and  thus  ex- 
clude all  other  forms,  though  such  other  forms  would  embody 
his  invention,  and  thereby  not  secure  to  himself  the  whole 
that  he  has  invented.  In  such  a  case,  he  is  6ecui*ed  onlv  in 
the  particular  form  claimed.  The  patent  law  was  intended 
to  secure  to  the  inventor  his  whole  invention  or  discovery, 
but  not  unless  he  claimed  to  be  secured  in  the  whole.  And, 
if  he  claims  only  a  part,  or  some  particular  form,  such  part, 
or  particular  form  only,  is  secured  to  him.  No  more  can  be 
secured  by  the  patent  than  has  been  invented  or  discovered  ; 
and  no  more  can  be  secured  than  is  claimed  to  be  secured  in 
the  specification. 

In  the  case  of  Winans  v.  Denmeady  (16  JBow.y  830),  the 
substantial  means  used  by  the  defendant  to  accomplish  the 
object  sought,  were  the  same  as  those  described  and  claimed 
in  the  specification  of  the  plaintiff's  patent.  There  was  no 
other  change  than  a  slight  change  of  form,  not  varying  in 
substance  the  means  used  by  the  plaintiff,  and  set  forth  and 
described  in  the  specification  of  his  patent.  And,  as  a  mere 
change  in  the  form  of  the  machinery,  or  the  means  specified, 
by  which  the  result  is  produced,  not  varying  essentially  the 
mode  of  operation  of  the  thing  patented,  will  not  vary  its 
organization,  or  be  deemed  a  new  or  different  invention,  the 
defendant  was  deemed  to  have  been  an  infringer  of  the 
plaintiff's  rights  secured  to  him  by  his  patent. 

The  invention  of  Slocum,  as  described  in  his  specification, 
is  a  ^^  machine  for  sticking  pins  into  paper "  in  a  row.  It 
consists  of  a  horizontal  plate,  as  described,  with  as  many 
grooves  as  the  number  of  pins  intended  to  be  stuck  in  a  row, 
which  grooves  are  of  sufficient  length  and  depth  to  receive 
one  pin  and  one  only ;  a  sliding  hopper,  so  constructed  as  to 
hold  a  number  of  pins,  one  directly  over  the  other  in  a  hori- 
zontal position,  and  so  made  to  slide  directly  over  the  grooves, 
as  to  deposit  one  of  the  pins  in  each  groove  by  gravitation ; 
'14 
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and  a  sliding  plate  or  follower,  apon  the  front  edge  of  wbicli 
projects  a  sjetem  of  points  or  wirea  corresponding  with  the 
grooTee,  so  that,  when  the  sliding  plate  or  follower  is  driven 
forward,  the  wires  enter  the  grooves  in  which  the  pins  are 
separated,  and  drive  forward  the  pins,  wliich  are  thus  made 
to  perforate  the  previonsly  adjusted  folds  of  a  folded  and 
crimped  paper,  which  is  held  between  clamps.  And,  in  the 
specification,  Slocum  claims,  as  his  invention,  the  plate  with 
grooves,  as  described,  for  separating  the  pins,  the  sliding 
hopper,  which  deposits  the  pins  in  the  grooves,  as  described, 
and  the  sliding  plate  or  follower,  with  the  wires  attached 
thereto,  in  combination  with  the  grooved  plate,  as  described, 
and  also  these  in  combination  with  ihe  hopper,  as  de- 
scribed. 

The  invention  of  Howe,  as  described  in  his  specification, 
is  for  an  improvement  on  Slocnm's  machine  for  sheeting 
pins,  that  is,  for  sticking  pins  in  rows  into  sheets  of  paper. 
The  machine  ofSIocnm  did  not  crimp  the  paper.  Bat  the 
paper  was  crimped  in  the  old  way,  by  a  separate  operation, 
t  taken  ont  of  the  crimping  apparatns,  and  placed  in 
and,  while  in  such  clamps,  and  ont  of  the  crimping 
e  pins  perforated  throogh  the  crimps  previonsly 
and  in  that  way  were  sheeted.  The  improvement 
i  Upon  the  machine  of  Slocum,  crimped  the  paper, 
pins  were  stnck  in  rows  into  the  paper,  while  the 
as  within  and  held  by  the  crimping  apparatus.  This 
ment  consisted  of  transverse  notches  made  in  th^ 
I  jaws  of  tha  old  crimping  apparatus,  so  that  the 
lid  enter  at  ptoper  distances  between  the  crimping' 
id  perforate  the  paper,  while  the  same  was  being 
.  Eefore  this  improvement,  no  method  was  known 
ih  tlie  pins  could  be  made  to  penetrate  the  paper, 
i  be  sheeted,  while  the  paper  was  under  the  process 
;  crimped.  The  old  mode  was  to  stick  the  pins  after 
3r  had  been  crimped.  Howe's  improvement  was,  by 
>f  these  transverse  notches,  to  stick  the  pins  while 
9rwae  in  the  crimping  process,  and  while  tbp  crimper 
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wLich  crimped  the  paper,  held  the  paper  in  the  form  in  which 
it  was  crimped.  It  was  not  to  sheet  the  pins  after  the  paper 
had  gone  through  the  crimping  process,  and  had  passed  ont 
of  the  crimping  jaws.  He,  in  substance,  took  the  old  English 
crimping  bar,  and  made  transverse  notches  in  it,  at  suitable 
distances  between  the  jaws,  so  that  the  pins  could  penetrate 
through  these  notches,  into  and  through  the  crimps  of  the 
paper,  while  the  paper  was  within  the  crimping  jaws,  and  in 
the  process  of  being  crimped. 

The  patent  which  was  granted  to  Crosby,  bears  date  the 
Ist  daj  of  April,  1851.  The  machine  which  the  defendants 
are  operating,  is  constructed  substantially  according  to  the 
specification  annexed  to  that  patent.  Crosby,  in  his  specifi- 
cation, claims  to  be  the  inventor  of  ^^  a  new  and  useful  ma- 
chine for  sticking  pins,"  and  the  patent  is  granted  to  him, 
according  to  his  claim,  for  ^'  a  new  and  useful  improved  ma- 
chine for  sticking  pins  on  paper."  The  specification  and 
claim  are  not  for  an  improvement  on  Slocum's  machine,  or 
on  Howe's  machine,  for  sticking  pins ;  but  for  an  independent 
machine,  governed  by  different  principles ;  for  a  machine  to 
produce  a  result  by  means  substantially  different  from  the 
means  secured  to  either  Slocum  or  Howe  to  produce  a  like 
result,  to  wit,  the  "  sticking  of  pins  on  paper."  The  patent 
is  prima  facie  evidence  that  Crosby  has  an  exclusive  right 
to  that  which  the  patent  purports  to  grant ;  that  he  is  the 
first  inventor  of  the  machine  specified  and  described  in  his 
specification ;  and  that  he  is  the  &tst  inventor  of  an  inde- 
pendent machine,  governed  by  different  principles,  and  using 
means  substantiaUy  different  from  the  means  used  by  either 
Slocum  or  Howe  to  produce  the  like  result*  {Coming  v. 
Burden^  15  Sino,^  252).  The  patent  to  Crosby  nSordQ  prima 
facie  evidence,  therefore,  that  the  means  described  by  him, 
in  his  specification,  to  produce  the  result  of  sticking  pins  on 
paper,  are  substantially  different  from  the  means  described 
by  either  Slocum  or  Howe  to  produce  the  like  result.  And 
the  plaintiffs,  to  succeed  in  the  case,  must  counteract  this 
prima  facie  evidence  by  sufficient  countervailing  testimony. 
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The  object  of  Crosby's  machine,  is  to  stick  pins  in  a  fillet 
of  paper,  across  the  strip  of  paper,  the  ciimps  being  length- 
wise of  the  paper ;  and  to  crimp  the  paper  in  that  way,  and 
coil  the  fillet,  when  stuck,  into  a  roll  of  any  convenient  size, 
so  that  the  heads  of  the  pins  will  be  presented  on  the  disc  of 
the  roll,  and  all  by  one  continuous  operation.  The  essential 
parts  of  the  machine,  as  operated  by  the.  defendants,  or  the 
substantial  means  by  which  the  desired  result  of  sticking  the 
pins  on  paper  is  produced,  are  crimping  rollers,  by  which 
the  paper  is  crimped ;  an  inclined  channel-way,  formed  by 
two  bars,  by  which  the  pins  are  made  to  slide  down,  in  a  ver- 
tical position,  hanging  by  their  heads,  between  the  two  bars ; 
a  revolving  screw,  one  end  of  which  is  placed  at  the  bottom 
of  the  channel-way,  and  which,  by  revolving,  is  made,  at 
each  revolution,  to  take,  in  its  thread,  from  the  bottom  of 
this  channel-way,  one  pin  from  the  body  of  pins  in  the  chan- 
nel-way, separate  the  same  from  the  body  of  pins,  carry  it, 
by  the  mechanical  force  of  the  revolution  of  the  separating 
screw,  to  the  other  end  of  the  screw,  change  the  pin  from 
a  vertical  to  a  horizontal  position,  and,  at  the  end  of  the 
screw  to  which  the  pin  is  earned,  cause  it  to  drop,  in  a  hori- 
zontal position,  into  a  groove-channel ;  and  a  punch  at  the 
head  of  the  pin,  as  it  is  dropped  into  the  groove-channel,  which 
is  made,  by  machinery,  to  drive  the  pins  forward  at  i-egular 
intervals,  as  fast  as  they  drop  into  the  groove-channel,  into 
the  crimped  paper,  after  it  has  passed  out  of  the  jaws  of  the 
crimping  rollers.  When  the  paper  is  stuck,  it  has,  in  the 
place  where  it  is  being  stuck,  passed  out  of  the  crimping 
jaws ;  apd,  during  this  operation  of  sticking,  one  end  of  the 
paper  is  held  in  a  rigid  state  by  the  crimping  rollers,  and  the 
other  end  by  the  coiling  roller.  The  paper  is  stuck  on  its 
passage  from  the  crimping  rollers  to  the  coiling  roller ;  and, 
as  the  paper  is  stuck,  it  is  coiled  into  a  roll.  The  machine  is 
automatic,  while  other  machines  known  before  were  not  so. 

The  object  of  Slocum  was  to  paper  the  pins  at  given  speci- 
fied distances  apart.  And,  for  that  purpose,  he  uses  a  plate, 
with  a  certain  number  of  grooves  in  it,  into  which  the  pins 
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are  placed  by  certain  machinery,  and  tlirongh  wliich  grooves 
the  pins  are  pushed  into  the  paper.  The  distances  apart  at 
which  the  pins  are  pushed  into  the  paper,  are  regulated  and 
controlled  by  the  distances  apart  of  the  grooves  in  the  plate, 
and  by  those  distances  only.  And  his  machine  is  so  organ- 
ized as  to  regnlate  the  distances  at  which  the  pins  shall  be 
separated  and  stack  into  the  paper,  by  the  distances  apart  of 
the  grooves  in  the  plate.  This  is  a  mechanical  law  of  the 
machine.  There  is  no  such  mechanical  law  in  the  defend- 
ants' machine.  As,  in  the  machine  of  Crosby,  there  is  only 
one  groove,  through  which  the  pins  are  pushed,  one  at  a  time, 
into  the  paper,  the  distances  apart  at  which  they  are  pushed 
into  the  paper  by  his  machine,  cannot  be  regulated  by  any 
such  mechanical  law.  These  distances  are  dependent,  there- 
fore, upon  sonie  other  mechanical  nUe — upon  some  other 
mechanical  organization.  In  Slocum's  machine,  these  dis- 
tances are  regulated  by  one  organization.  In  Crosby's  ma- 
chine they  are  r^ulated  by  another  and  different  organiza- 
tion. In  Blocum's  machrne,  the  distances  apart  of  the 
grooves  in  the  plate  control  the  manner  in  which  the  pins 
are  placed  in  the  paper.  In  Crosby's  machine,  an  entirely 
different  organization  of  the  machine  controls  the  manner  in 
which  the  pins  are  placed  in  the  paper. 

Before  the  invention  of  Slocum,  grooves  or  channels  had 
been  used,  in  which  to  place  the  pins,  with  the  view  to  push 
them  into  paper,  and  they  had  been  pushed  in  in  various 
ways.  The  grooves  used  by  him  as  the  channels  to  push  the 
pins  into  the  paper  ^re  also  used  to  separate  the  pins — as 
channels  to  deposit  the  pins  in,  one  by  one,  one  in  each 
groove,  as  they  drop  from  the  hopper,  when  the  hopper 
passes  over  the  plate.  Previous  to  his  invention,  the  separa- 
tion had  been  made  by  hand,  and  he  invented  a  particular 
mode  of  separation,  other  than  by  hand,  and  sets  forth,  in  his 
specification,  the  particular  means  he  uses  to  produce  the  re- 
sult. The  plate  with  grooves,  as  he  describes  it,  for  separa- 
ting the  pins,  he  claims  as  his  invention.  He  also  claims  the 
sliding  hopper,  which  passes  over  the  plate,  and  deposits  a 
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pin  in  each  grobye,  as  his  invention.  He  also  claims  the 
sliding  plate  or  follower,  with  the  series  of  wires  attached 
•thereto,  as  described  hj  him,  in  combination  with  his  groove- 
plate,  as  described ;  and  these  also  in  combination  with  the 
sliding  hopper,  as  described.  This  is  all  he  does  claim. 
Grooves,  as  such  merely,  throngh  which  the  pins  are  pushed 
into  the  paper,  he  does  not  claim.  The  object  of  his  machine 
is,  to  separate  the  pins  from  a  pile  or  mass  of  pins,  and  place 
them  in  channels,  at  suitable  distances  apart  to  be  pushed 
into  the  paper,  and  then,  by  means  of  the  plate,  with  the 
series  of  wires  attached,  as  described,  to  push  them  into  the 
paper. 

The  instrumentalities,  or  substantial  means,  in  Slocum's 
machine,  by  which  the  pins  are  separated  from  a  pile  or 
colunm,  preparatory  to  being  pushed  into  the  paper,  are  a 
hopper,  and  a  bed  containing  grooves  of  the  exact  size  of  the 
barrel  0/  the  pin.  And,  to  effect  this  separation,  the  hopper 
must  either  slide  over  the  plate  with  grooves,  or  the  grooved 
plate  must  slide  or  otherwise  pass  under  the  hopper.  And, 
to  enable  the  pin  to  be  separated,  it  must  be  in  the  hopper  in 
a  horizontal  position,  or  nearly  so.  The  separation  cannot  be 
accomplished  by  that  machine,  unless  the  hopper  slides  ovei* 
the  plate,  or  the  plate  slides,  or  in  some  other  way  passes, 
under  the  hopper.  Without  one  of  these  operations,  the  ma- 
chine, for  this  purpose,  is  useless.  One  of  these  operations 
is  essential  to  it.  It  is  not  a  Slocum  machine  for  separating, 
without  one  of  these  operations. 

Keither  of  these  operations  can  be  found,  either  in  form 
or  in  substance,  in  the  Crosby  machine.  There  is  no 
hopper  in  Crosby's  machine,  unless  the  inclined  channel- 
way,  in  which  the  pins  hang  by  their  heads  in  a  vertical 
position,  be  considered  as  a  hopper.  That,  if  it  be  con- 
sidered as  a  hopper,  does  not  move.  It  is  stationary.  Of 
course,  it  neither  slides  nor  passes  over  any  thing.  From  the 
lower  extremity  of  the  inclined  channel-way,  the  pins  are 
taken,  one  by  one,  by  the  thread  of  a  screw,  while  it  is  re- 
volving, and  while  the  pin  is  vertical,  and,  by  force  of  mechan^ 


SEFTEMBSB,  1854.  199 


The  American  Pin  Co.  v.  The  Oakyille  Co. 


ical  power^  the  pin  is  carried,  in  the  thread  of  the  Bcrew,  to 
the  other  end  of  the  screw,  and  is  there  deposited  by  the 
screw,  in  a  horizontal  position,  in  a  grooye-channel.  The 
screw,  while  operating,  has  no  motion  but  a  revolving  mo- 
tion. Daring  the  whole  time,  it  remains  in  the  same  space. 
It  neither  moves  forward  nor  back.  There  is,  then,  nothing 
in  the  machine,  which,  either  in  form  or  in  substance,  has  any 
resemblance  or  similitude  to  a  sliding  hopper,  sliding  or  pass- 
ing over  recesses  in  a  plate,  to  receive  the  pins  as  they  drop 
from  a  hopper,  or  to  recesses  for  receiving  pins,  sliding  or 
passing  under  a  hopper.  In  Slocum's  machine,  one  of  these 
processes  must  take  place ;  and,  without  one  of  them,  a  ma- 
chine for  this  purpose  cannot  be  a  Slocum  machine. 

In  the  Slocum  machine,  the  recess  in  the  plate,  which  re- 
ceives the  pin  from  the  hopper,  must  be  of  the  exact  size  of 
the  barrel  of  the  pin.  In  the  Crosby  machine,  the  recess  in 
the  thread  of  the  screw,  which  receives  the  pin,  and  by 
which  it  is  transported  to  the  other  end  of  the  screw,  and 
which,  it  18  claimed,  is  a  mechanical  equivalent  for  the  recess 
in  the  plate  with  grooves  in  Slocum's  machine,  need  not  be 
of  the  exact  depth  or  breadth  of  the  barrel  of  the  pin.  It 
may  be  of  any  size,  provided  it  is  not  sufiSciently  large  to 
permit  the  head  of  the  pin  to  &11  through.  The  essential 
means  used  in  Crosby's  machine  to  bring  about  the  result^  to 
wit,  a  separation  of  the  pins  from  the  pile  or  colmnn,  are, 
therefore,  substantially  different  from  the  means  used  in 
Slocum's  machine  to  produce  the  same  result.  In  this 
respect,  the  two  machines  operate  differently,  and  depend 
upon  distinct  organizations.  The  same  substantial  means  are 
not  used  in  each. 

The  mode  in  which  the  f>ins  are  pushed  into  the  pa'per  by 
the  defendants'  machine,  is  by  a  punch  applied  to  the  head  of 
the  pins,  after  tliey  are  deposited  by  the  screw  in  the  groove- 
channel,  by  which  the  pins  are  made  one  by  one  to  penetrate 
the  paper  through  the  crimps.  Slocum  does  not  claim,  as  his 
invention  or  discovery,  the  mode  generally  of  pushing  pins 
through  a  grooved  channel  into  paper,  by  means  of  a  punch 


200  CONNECTICUT, 


The  American  Pin  Co.  v.  The  Oakville  Co. 


applied  to  the  head  of  the  pin.  The  state  of  the  arts,  as 
shown  to  exist  prior  to  the  time  of  his  invention,  shows  that 
he  coald  not  with  success  have  made  any  such  claim.  His 
claim  is  for  his  plate,  with  a  series  of  wires  attached,  in  com- 
bination with  the  grooved  plate,  as  described  by  him,  by 
which  combination  a  row  of  pins  is  stack  by  one  operation. 
The  mode  adopted  by  the  defendants  in  their  machine  is, 
therefore,  not  embraced  in  Slocnm's  claim.  They  have  a 
right,  therefore,  to  use  it,  notwithstanding  the  patent  granted 
to  him. 

From  the  descriptions  already  given  of  the  Howe  machine 
and  of  the  Crosby  machine,  and  from  the  working  of  the  ma- 
chines, as  exhibited  on  the  hearing,  it  appears  manifest,  that 
the  mode  of  operation  of  Crosby's,  as  it  respects  the  improve- 
ment or  invention  claimed  by  Howe,  is  different  from  the 
mode  of  operation  of  Howe's.  Howe's  invention  is  but  an 
alteration  of  the  old  JEnglish  crimping  bar,  by  the  cutting  of 
transverse  notches  through  the  bar,  where  the  two  jaws  meet, 
to  enable  the  pins  to  pass  through  these  notches,  and  thereby 
stick  the  paper,  while  it  is  within  the  crimping  jaws,  and  while 
it  is  being  crimped.  Notches  or  apertures  of  some  kind  are 
an  essential  means  to  effect  the  result  which  Howe  designed 
by  his  invention.  "Without  them  his  improvement  does  not 
exist.  There  are  no  notches  or  apertures  in  Crosby's  crimp- 
ing rollers,  and  nothing  which  bears  any  resemblance  or 
similitude  to  them.  The  pins  are  stuck,  not  when  the  paper 
is  within  the  crimping  jaws,  but  after  it  has  passed  out  of 
them.  The  device  of  Crosby  is  essentially  different  from  that 
of  Howe.  The  pins  are  stuck,  by  Howe's  invention,  while  the 
paper  is  within  the  crimping  jaws,  by  means  of  notches  or 
apertures  in  the  crimping  bars.  No  such  means  are  used  by 
Crosby.  The  principles  of  the  two  machines,  in  their  modes 
of  operation,  and  in  the  means  used  by  each  to  effect  the 
result  accomplished,  are  different.  Therefore,  they  are  not 
identical.    One  is  not  an  infringement  upon  the  other. 

With  this  view  of  the  case,  the  decree  must  be  that  the 
plaintiffs'  bill  be  dismissed,  with  costs  to  the  defendants. 
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JouN  A,  Pnrs  and  Hibam  A.  Prrrs  vs.  Joseph  Hall. 

Where  a  patentee,  in  1846,  made  an  agreement  with  a  person,  that,  in  case  of  the 
renewal  of  the  patent,  or  of  the  obtaining  of  other  or  Airther  letters  patent  for 
the  invention,  after  the  expiration  of  the  existing  patent,  such  person  should 
have  a  certain  undivided  interest  in  the  rights  that  should  be  secured  by  the 
further  or  renewed  letters  patent :  Held,  that  the  parties  had  in  view  an  ex- 
tension of  the  patent  under  the  18th  section  of  the  Act  of  July  4th,  1886,  (6 
U.  8.  Stai,  at  Large,  124). 

A.  and  B.  were  joint  patentees.  A.  assigned  to  B.  his  right  for  New  York.  B. 
then  assigned  to  0.  the  undivided  half  of  the  patent  for  New  York,  and  agreed 
with  0.  that,  in  case  of  the  extension  of  the  patent,  C.  should  have  and  be  en- 
titled to  the  undivided  one-fourth  of  the  patent  for  New  York  on  paying  to  B. 
the  proportional  one-fourth  part  of  the  expenses  of  obtaining  the  extension, 
that  is,  to  be  proportioned  as  the  value  of  the  right  for  New  York  should  be 
to  that  for  the  rest  of  the  United  States,  and  0.  to  pay  the  one-fourth  part  of 
the  proportion  for  Ifew  York.  The  agreement  was  recorded.  The  patent  was 
extended,  and,  after  the  extension,  C.  requested  B.  to  inform  him  what  the  ex- 
penses of  obtaining  the  extension  had  been,  and  offered  to  pay  him  the  pro- 
portion of  expenses  mentioned  in  the  agreement  to  be  paid  to  B.  by  G.  B. 
refused  to  inform  C.  what  the  amount  of  the  expenses  had  been.  0.  was 
ignorant  of  the  amount,  and  B.  knew  the  fact.  G.  then  went  on,  after  the  ex- 
tension, to  work  under  the  patent,  and  was  sued  for  infringement  by  A.  and 
B.  G.  pleaded  spedally  the  above  matters :  HM,  on  demurrer  to  the  plea, 
that  the  agreement  was  a  valid  executory  agreement,  entitling  G.  to  the  un- 
divided interest  in  the  extended  patent,  on  the  performance  of  the  condition 
precedent  as  to  the  payment  of  the  specified  portion  of  the  expenses  of 
obtaining  the  extension. 

Whether  the  terms  of  the  agreement  are  words  of  grant  and  conveyance,  and 
whether  the  agreement  would  be  a  sufficient  assignment  of  the  undivided  in- 
terest in  the  extension,  if  the  condition  precedent  had  been  performed,  qaere. 

Held,  also,  that  the  offer  by  G.  to  perform  the  condition  precedent,  did  not  vest 
in  G.  the  undivided  interest  in  the  extension,  and  that  the  plea  was  bad. 

Sembk,  that  the  plea  would  be  bad,  even  if  the  undivided  interest  in  the  exten- 
sion had  vested  in  G. 

The  relation  of  copartDers  does  not  exist  between  joint  patentees,  or  between 
one  of  two  joint  patentees  and  the  assignee  of  the  other.  The  parties  are 
Bunply  joint  owners  or  tenants  in  common,  like  the  joint  owners  of  a  chattel. 

One  joint  owner  of  a  patent  for  a  machine  can  use  and  sell  machines  made 
according  to  the  patent,  only  In  respect  to  his  own  right  If  he  uses  or  sells 
them  without  the  authority  of  his  co-owner  as  respects  the  right  of  the 
latter,  he  is  liable  to  an  action  by  such  co-owner  for  an  infiingement  of  the 
patent. 
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In  such  action,  the  plaintiff  may  recover  his  actual  and  proper  damages,  propor- 
tioned to  the  Talue  and  extent  of  his  undivided  interest,  without  regard  to 
the  amount  which  his  co-proprietor  has  reoeiyed  by  means  of  the  infringement. 

(Before  Hall,  J.,  Northern  District  of  New  York,  October,  1864). 

This  was  an  action  on  the  case  for  the  infiringement  of  Let- 
ters Patent  granted  to  the  plaintiffs  in  the  year  1837,  and 
extended  for  seven  years,  in  1851,  under  the  18th  section  of 
the  Act  of  Jnly  4th,  1836,  (6  TJ.  S.  Stat,  at  Zarge^  124). 

The  declaration  alleged  that  the  defendant  had,  unlawfully 
and  without  the  consent  of  the  plaintiffs,  made,  used,  and 
vended  to  others  to  be  used,  large  numbers  of  the  machines 
patented  to  the  plaintiffs,  in  violation  of  the  exclusive  right 
granted  to  the  plaintiff  by  the  letters  patent  and  the  exten- 
sion thereof. 

The  defendant  pleaded  the  general  issue,  and  also  a  special 
plea,  in  which  he  set  up  that  the  plaintiff  Hiram  A.  Pitts, 
after  the  granting  .of  the  letters  patent,  and  during  their 
original  term,  assigned  to  the  plaintiff  John  A.  Pitts,  all  his 
title  to  the  patent  and  the  rights  thereby  secured,  for  the 
States  of  Kew  York  and  Michigan ;  that  thereafter,  and  in 
the  year  1846,  John  A.  Pitts  did,  by  an  agreement  in 
writing,  transfer  to  the  defendant  the  one  equal  undivided 
half  part  of  all  the  rights  secured  by  tlie  patent  for  the 
States  of  Michigan  and  New  York ;  and  that  it  was,  by  the 
agreement,  agreed  by  John  A.  Pitts  with  the  defendant,  that 
in  case  of  the  renewal  of  the  patent,  or  of  the  obtaining  of 
other  or  further  letters  patent  for  the  invention,  after  the 
expiration  of  the  existing  patent,  the  defendant  should  have 
and  he  entiHed  to  the  equal  undivided  fourth  part  of  all  the^ 
rights  and  benefits  that  should  be  secured,  by  such  further 
or  renewed  letters  patent,  for  the  States  of  New  York  and 
Michigan,  on  paying  to  John  A.  Pitts  the  proportional  one- 
fourth  part  of  the  expenses  of  obtaining  the  further  or 
renewed  letters  patent — that  is  to  say,  to  be  proportioned  as 
the  value  of  the  right  for  the  States  of  New  York  and 
Michigan  should  be  to  that  for  the  other  States  and  Terri- 
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tones  of  tbe  United  States ;  and  the  defendant  to  pay  the  one- 
fourth  part  of  the  proportion  for  the  States  of  New  York  and 
Michigan* 

The  plea  also  set  fortli,  that  the  agreemeut  had  been  dnlj 
recorded  in  the  Patent  Office  at  Washington ;  that,  imme- 
diately after  the  extension  of  the  patent,  the  defendant  called 
upon  and  saw  John  A.  Pitts,  and  requested  him  to  iuform 
him,  the  defendant,  what  the  expenses  of  obtaining  the  exten- 
sion of  the  patent  had  been,  and  stated  to  him,  in  substance, 
that  he  was  ready  and  willing,  and  then  and  there  offered,  to 
pay  him  the  proportion  of  expenses  mentioned  iti  the  agree- 
ment to  be  paid  to  John  A.  Pitts  by  the  defendant ;  that 
John  A.  Pitts  then  and  there  declined  and  refused  to  inform 
him  what  the  amount  of  such  expenses  had  been,  although 
the  defendant  then  was  and  ever  since  had  been  ready  and 
willing  to  pay  John  A.  Pitts  his  just  propoilion  of  said 
expenses;  that  the  defendant  was  wholly  ignorant,  at  the 
time,  of  the  request  and  offer  to  pay,  and  still  was  ignorant, 
of  the  amount  of  expenses  of  obtaining  the  extension,  which 
ignorance  of  the  defendant  was,  at  said  time,  well  known 
to  John  A.  Pitts ;  and  that  John  A.  Pitts  so  declined  and 
refused  to  make  known  the  amount  of  such  expenses  to  the 
defendant,  with  a  view  to  put  it  out  of  the  power  of  the 
defendant  to  pay  him  the  just  and  proper  proportion  of  the 
expenses,  according  to  the  terms  of  the  agreement. 

To  this  plea  there  was  a  general  demurrer  and  a  joinder. 

WiUiam  JF.  CoffsweUy  for  the  plainti£&. 

Ahah  Wordenj  for  the  defendant. 

Hall,  J.  It  was  urged,  upon  the  argument  of  the  demur- 
rer, that  the  agreement  set  forth  in  the  plea  did  not,  upon  any 
fair  construction  of  its  terms,  give,  or  provide  for  giving,  to  the 
defendant  any  interest  in  the  extended  patent ;  and  that  the 
words  used,  thongh  proper  and  apt,  were  none  of  them 
proper  or  apt  words  to  confer  any  interest  in  the  extended 
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patent.  Bat  I  cannot  donbt  that  the  parties  intended,  by  the 
language  used,  to  refer  to  and  provide  for  an  extension  of  the 
patent  under  the  general  patent  law.  The  term  ^* renewal" 
was,  in  my  judgment,  a  proper  and  apt  word  for  that  purpose. 
The  18th  section  of  th^  Act  of  July  4th,  1886,  (5  JI.  S.  Stat, 
at  LargCy  124),  under  the  authority  of  which  the  extension 
was  granted,  declares  that,  in  the  cases  provided  for  in  that 
section,  "  it  shall  be  the  duty  of  the  Commissioner  to  renew 
and  extend  the  patent,  by  making  a  certificate  thereon  of  such 
extension,  for  the  term  of  seven  years  from  and  after  the 
expiration  of  the  first  term  ; ''  and,  also,  that  "  the  benefit  of 
snch  renewal  shall  extend  to  assignees  and  grantees  of  the 
right  to  nse  the  thing  patented,  to  the  extent  of  their  respec- 
tive interests  therein."  The  parties  have,  therefore,  fol- 
lowed the  language  of  the  statute,  and  the  renewal  or  exten- 
sion of  the  patent  nnder  the  section  just  referred  to,  was 
clearly  within  the  contemplation  and  intention  of  the  parties 
in  making  the  agreement. 

The  agreement  set  forth  in  the  plea  must,  therefore,  be  con- 
sidered as  a  valid  execntory  agreement,  entitling  the  defend- 
ant to  the  undivided  interest  in  the  extended  patent,  upon 
the  performance  of  the  condition  precedent  in  that  agreement 
mentioned.  It  may,  perhaps,  be  doubtful,  whether  the  terms 
of  the  agreement  are  not  words  of  grant  and  conveyance,  and 
whether  the  agreement  itself,  even  under  the  provisions  of 
the  patent  law,  would  not  have  been  a  sufficient  assignment 
of  the  interest  to  which  it  relates,  if  the  condition  precedent 
— the  payment  of  the  specified  proportion  of  the  expenses  of 
obtaining  the  extension — ^liad  been  performed.  Without  dis- 
cussing this  question,  I  shall  pass  to  another,  which  would 
necessarily  arise  in  case  it  should  be  held  to  be  a  present 
grant  upon  a  condition  precedent. 

If  the  agreement  is  a  present  grant  upon  condition,  the 
condition  is  confessedly  a  condition  precedent.  It  is  a  con- 
dition which  the  defendant  may  or  may  not  perform,  at  his 
election  ;  and,  by  its  express  terms,  no  interest  is  to  vest  until 
the  condition  is  performed.    It  is,  however,  contended,  that 
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the  plea  shows  a  readiness  and  an  offer  to  perform ;  that  the 
performance  of  the  condition  by  the  defendant  was  prevented 
by  the  wrongful  act  of  the  plaintiff  John  A.  Pitts ;  and  that 
the  grant  has  therefore  become  absolute,  and  the  undivided 
interest  in  the  patent  completely  vested  in  the  defendant. 

If  it  be  admitted  that  the  offer  to  perform,  and  the  conduct 
charged  upon  the  plaintiff  John  A.  Pitts,  as  stated  in  the 
plea,  are  sufficient  to  enable  the  defendant  to  bring  his  action 
for  a  breach  of  the  agreement,  it  does  not  necessarily  follow 
that  the  grant  has  become  absolute,  so  as  to  vest  in  the  de- 
fendant the  right  granted  upon  the  condition  stated.  The 
defendant  may  have  done  all  that  he  can  be  legally  required 
to  do,  to  entitle  him  to  bring  his  action  and  recover  damages 
for  the  non-performance  of  the  agreement  on  the  part  of  the 
plaintiff  John  A.  Pitts ;  or  to  entitle  him  to  file  his  bill,  and 
obtain  a  decree  for  a  conveyance  of  the  specified  interest,  on 
paying  the  proportion  of  the  expenses  required  to  be  paid  by 
the  terms  of  the  contract.  In  the  first  case,  the  fact  of  the 
non-payment  of  the  expenses  would  have  its  due  weight,  upon 
the  question  of  the  amount  of  damages  to  bo  awarded ;  and, 
in  the  second,  the  decree,  like  the  grant  or  agreement,  would 
be  conditional,  and  the  now  defendant  would  only  have  the 
benefit  of  such  decree  upon  the  payment  into  Court,  or  to 
the  opposite  party,  of  the  amount  of  such  expenses,  to  be 
ascertained  under  the  direction  of  the  Court.  But,  if  the 
matters  set  up  in  the  plea  are  held  to  be  a  full  defence  to  the 
plaintiffs'  action,  the  plaintiffs  may  be  turned  out  of  Court, 
and  be  charged  with  costs,  and  the  plaintiff  John  A.  Pitts 
may  be  wholly  unable  to  obtain  the  payment  of  any  portion 
of  the  expenses  mentioned  in  the  agreement.  It  is  no  answer 
to  say  that  this  is  not  probable,  and  that  the  damages  which 
the  plaintiffs  seek  to  recover  in  this  case  are  trifling  and  in- 
significant, compared  with  the  value  of  the  interest  to  which 
the  defendant  is  entitled  under  the  agreement.  It  might  be 
otherwise ;  and,  if  the  principle  contended  for  is  to  be  sustained, 
it  would  equally  apply  in  a  case  where  the  infringement  had 
continued  during  the  whole  term  of  the  extension,  and  the 
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claim  of  the  plaintiffs  much  exceeded  the  amount  to  be  paid 
as  a  condition  precedent  to  the  resting  of  the  right.  The 
offer  to  perform  the  condition  precedent  has  not,  in  mj 
opinion,  given  effect  to  the  grant,  if  grant  it  be,  so  as  to  vest 
the  undivided  interest ;  and,  on  this  ground,  the  plaintifis  are 
entitled  to  judgment  on  the  demurrer. 

But  I  am  inclined  to  think  that  the  plea  is  bad  upon  an- 
other ground,  and  that  the  plaintiffs  would  be  entitled  to 
judgment  even  if  the  undivided  one-fourth  interest  in  the  ex- 
tended patent  had  actually  vested  in  the  defendant.  The 
rights  of  joint  patentees,  or  of  assignees  of  undivided  interests 
in  a  patent,  as  against  each  other,  in  respect  to  the  making, 
using,  and  vending  the  patented  invention,  have  not,  so  far  as 
I  have  been  able  to  discover,  been  discussed  by  any  element- 
ary writer  or  in  any  reported  case.  The  counsel,  on  the  argu- 
ment of  the  demurrer  in  this  case,  declared  the  question  to  be 
an  embarrassing  one,  which  had  never  been  decided ;  and, 
without  intending  now  to  express  an  opinion  by  which  I  shall 
feel  bound,  if,  upon  a  further  discussion  of  the  question,  a 
different  conclusion  shall  be  reached,  I  propose  to  put  upon 
paper  for  further  use  the  result  of  my  reflections  upon  it,  in 
the  hope  that  the  attention  of  parties  interested  may  be  at- 
tracted to  the  subject,  and  that  the  question  may  be  brought 
before  the  Supreme  Court  of  the  United  States  for  adjudica- 
tion. 

In  the  case  of  joint  patentees,  where  no  agreement  of  co- 
partnership exists,  the  relation  of  copartners  certainly  does 
not  result  from  their  connection  as  joint  patentees ;  and,  when 
one  joint  owner  of  a  patent  transfers  his  undivided  interest 
to  a  stranger,  the  assignee  does  not  become  the  partner  of  his 
co-proprietor.  In  both  cases,  the  parties  interested  in  the 
patent  are  simply  joint  owners,  or  tenants  in  common,  of  the 
rights  and  property  secured  by  the  patent ;  and  their  rights, 
powers,  and  duties,  as  respects  each  other,  must  be  substan- 
tially those  of  the  joint  owners  of  a  chattel. 

Part  owners  of  goods  and  chattels  are  either  joint  owners 
or  tenants  in  common,  each  having  a  distinct,  or  at  least  an 
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iadependent,  although  an  undivided  interest  in  the  property. 
Neither  can  transfer  or  dispose  of  the  whole  property ;  nor 
can  one  act  for  the  other  in  relation  thereto,  bnt  merely  for 
his  own  share,  and  to  the  extent  of  his  own  several  right  and 
interest ;  and,  at  common  law,  the  one  had  no  action  of  account 
against  the  other,  far_his  share  of  the  profits  derived  from  the 
common  property.    {Story  on  Partnership^  §  89). 

A  personal  chattel  vested  in  several  different  proprietors 
cannot  possibly  be  enjoyed  advantageously  by  all,  without  a 
common  consent  and  agreement  among  tliem.  To  regulate 
their  enjoyment  in  case  of  disagreement,  is  one  of  the  hardest 
tasks  of  legidation,  and  it  is  not  without  wisdom  that  the  law 
of  England  and  of  this  country  in  general  declines  to  interfere 
in  their  disputes,  leaving  it  to  themselves  either  to  enjoy  their 
common  property  by  agreement,  or  to  suffer  it  to  remain  un- 
enjoyed,  or  to  perish  by  their  dissension,  as  the  best  method 
of  forcing  them  to  a  common  consent  for  their  common  bene- 
fit.   {Aibott  on  Shipping^  98). 

It  is  well  settled,  that  a  destruction  or  sale  of  the  joint  prop- 
erty by  one  of  the  part  owners,  authorizes  his  co-proprietor  to 
maintain  trover  for  the  conversion.  (2  KenCa  Comm.^  9>th  ed,y 
851,  note).  But,  on  such  a  sale,  only  the  right  of  the  party 
who  makes  the  sale  passes  to  the  purchaser ;  and  the  pur- 
chaser becomes  a  tenant  in  common  with  the  owner  of  the 
remaining  interest,  unless  and  until  the  latter  confirms  the 
sale,  or  recovers  the  value  of  his  share  from  the  wrong-doer. 

The  principles  of  these  doctiines  are,  it  strikes  me,  applica- 
ble to  the  case  of  the  joint  ownership  of  patent  rights.  The 
grant  of  the  exclusive  right  to  make,  use,  and  vend  to  others 
to  be  used,  is  to  the  patentees  jointly  and  not  to  either  sev- 
erally. The  right,  the  property  secured  by  the  patent,  may 
be  granted  to  others  by  license  or  assignment,  or  by  the  sale 
of  machines  by  the  patentees  jointly ;  and  a  license  or  assign- 
ment or  sale  of  a  machine  by  them,  is  a  transfer,  jpro  tcmto^  of  the 
property  secured  by  the  patent  One  joint  owner  can  legally 
grant,  assign,  license,  or  sell  only  in  respect  to  his  own  share 
or  right.    He  cannot  sell  and  give  a  good  title  to  his  co- 
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owner's  right,  for  the  same  reason  that  one  joint  owner  of  a 
chattel  cannot  transfer  the  share  of  his  co-proprietor.  And, 
if  he  appropriates  any  portion  of  the  exclusive  right  or  com- 
mon property  to  his  separate  nse  or  benefit,  by  either  the 
nse  or  the  sale  of  the  patented  machine,  he  does  what  is  in 
principle  the  same  as  the  conversion,  by  destruction  or  sale, 
of  the  joint  property  by  a  tenant  in  common,  which  author- 
izes his  co-tenant  to  maintain  trover. 

I  can  see  no  objection  in  principle  to  the  doctrine,  that  the 
joint  owner  of  a  patent  can  sustain  his  action  for  an  infringe- 
ment against  his  co-owner,  in  which  he  can  recover  his  actual 
damages,  according  to  his  interest  in  the  patent.  His  rights 
are  invaded  by  the  act  of  his  co-proprietor,  and  he  is  entitled 
to  his  legal  remedy.  This  invasion  is  tortious,  and  no  action 
founded  upon  a  contract  can  be  sustained,  unless  this  tort  is 
waived,  and  the  tortious  act  confirmed ;  for,  no  contract  ex- 
ists, upon  which  such  an  action  can  be  founded,  without  such 
waiver  and  confirmation.  The  injury  is  a  violation  of  the 
exclusive  right  secured  by  the  patent ;  and,  for  this  injury,  the 
action  for  an  infringement  is  the  appropriate  remedy,  and  one 
which  enables  the  Court,  without  the  violation  of  legal  prin- 
ciples, and  in  the  most  direct  and  convenient  mode,  to  do  jus- 
tice between  the  parties.  In  such  an  action,  the  plaintiff  may 
recover,  as  he  should,  his  actual  and  proper  damages,  propor- 
tioned to  the  value  and  extent  of  his  undivided  interest  in  the 
exclusive  right,  without  regard  to  the  amount  which  his  co- 
proprietor  has  received  by  means  of  the  infringement.  And 
there  is  certainly  nothing  in  the  language  of  the  statute  which 
authorizes  this  form  of  action,  (or  rather  recognizes  it,  for  this 
form  of  action  was  given  by  the  Common  Law),  {Curtis  on 
JPatents,  §§  257,  258),  to  prevent  the  agtion  from  being  sus- 
tained in  such  a  case ;  for,  the  action  on  the  case,  under  the 
fourteenth  section  of  the  Act  of  1836,  may  be  brought  in  the 
name  or  names  of  the  person  or  persons  interested,  whether 
as  patentees,  assignees,  or  grantees  of  the  exclusive  right 
within  and  throughout  a  specified  part  of  the  United  States. 
Indeed,  no  satisfactory  reason  is  perceived  for  holding  that 
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tlie  part  owner  of  a  patent  right  cannot,  like  the  part  owner 
of  a  chattel,  have  his  remedy,  by  an  action  on  the  case,  against 
his  co-proprietor,  for  the  exclusive  appropriation  of  the  joint 
property,  in  the  same  forgfi  as  though  the  plaintiff  were  the 
sole  owner,  and  the  defendant  a  strangei* ;  the  reduction  of 
the  amount  of  damages  to  be  recovered,  to  a  proportionate 
share  of  the  value  of  the  property  appropriated,  being,  in  both 
cases,  the  natural  and  necessary  consequence  of  the  partial 
ownership  by  the  wrong-doer. 

In  the  case  of  the  joint  owners  of  a  patent  right,  the  ordi- 
nary action  for  an  infringement  is,  it  appears  to  me,  the  most 
appropriate  and  simple  remedy,  even  if  an  action  of  account 
could  be  sustained.  In  an  action  of  account,  the  amount  of 
profits  received  by  the  joint  owner  would  ordinarily  determine 
the  aggregate  sum  of  which  the  plaintiff  would  recover  his 
jugt  proportion.  And,  it  might  well  happen,  indeed  it  would 
moBt  usually  be  the  case,  that  the  sums  received  by  the  joint 
owner  would  be  either  much  more  or  much  less  than  the  actual 
damages  sustained  by  the  injui*ed  party.  The  party  selling 
territorial  rights,  or  granting  licenses,  or  selling  machines, 
might  wilfully  or  systematically  sell  the  right  at  an  insignifi- 
cant price,  and  certainly  this  conduct  on  the  part  of  the 
wrong-doer  should  not,  and,  in  the  appropriate  form  of  action, 
would  not,  reduce  the  recovery  of  the  party  injured. 

The  plaintiffi  must  have  judgment  on  the  demurrer,  with 
leave  to  the  defendant  to  amend  on  payment  of  costs. 


Ctbus  H.  MoCobmick 
William  H.  Setmoub  and  Dayton  S.  Moboak. 

The  history  of  McCormick*8  improTements  in  reaping  machines,  set  forth. 

The  diffieuUies  under  which  the  inrentors  of  improrements  in  reaping  machines 

labor  in  making  experiments,  considered. 
An  improTement  upon  a  machine,  to  consUtate  it  an  inTentioDi  within  the  mean- 
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ing  of  the  6th  lection  of  the  Act  of  July  4tb,  1886,  (6  U.  8. 8iaL  at  Lar^,  119), 
must  be  new  and  nsefal. 

What  is  novelty  in  an  invention,  defined. 

The  case  of  RnueU  t.  Cotnley^  (  Wet^tUr'B  Patent  Catet,  467),  cited  and  approved. 

CoDsiderations  stated,  bearing  upon  the  question  of  the  novelty  of  the  inventions 
of  the  divider,  and  the  arrangement  of  the  reel-post,  claimed  in  McGonnick*s 
patent  of  January  Slst,  1845,  for  improvements  in  reaping  machines. 

The  means  stated  for  determining  whether  those  claims  of  that  patent  are  in- 
fringed. 

If  a  patentee  makes  an  unfounded  claim,  in  the  same  patent  with  other  chums 
which  are  well  founded,  he  may  disclaim,  within  a  reasonable  time,  what  he 
had  no  right  to  daim,  and  tiien  his  patent  will  be  as  good  for  the  residue,  as 
if  it  bad  originally  issued  only  for  the  valid  claims. 

If  he  omits  to  disclaim,  and  it  appears,  on  the  trial  of  a  suit  brought  by  him  on 
his  patent,  that  he  is  entitled  to  be  protected  as  to  a  part  of  his  claims,  but  not 
as  to  another  part,  he  is  still  entitied  to  damages  for  the  violation  of  the  valid 
part  of  his  claims,  but  he  recovers  no  costs. 

If,  however,  the  jury  are  satisfied  that  there  has  been  unreasonable  negligence 
and  delay,  on  his  part,  in  disclaiming  the  invalid  part  of  his  patent,  then 
the  whole  patent  is  inoperative. 

The  second  claim  in  McCormick's  patent  of  1845,  construed. 
'  Where  a  patentee  is  accustomed  to  sell  rights  under  his  patent,  his  customary 
charge  for  the  right  is  the  measure  of  the  damages  he  is  entitied  to  recover 
for  an  infringement,  with  interest  from  the  time  of  infringement 

But,  where  a  patentee  does  not  sell  rights  under  his  patent,  but  uses  his  inven- 
tion exclusively  himself^  and  furnishes  the  community  with  articles  of  his 
own  manufacture,  made  under  his  patent,  the  measure  of  damages  is  different. 

In  the  latter  case,  if  the  patent  is  for  an  entire  machine,  the  measure  of  dam- 
ages is  the  profits  the  patentee  could  have  made  in  constructing  and  vending 
the  machine,  over  and  above  the  mere  profits  of  its  mechanical  construc- 
tion. The  profits  that  grow  out  of  the  exclusive  right  to  manuftcture  the 
invention  under  the  patent,  belong  to  the  patentee ;  while  the  mere  mechani- 
cal profits  are  to  be  excluded  from  the  damages. 

If,  in  the  latter  case,  the  invention  is  of  an  improvement  on  a  machine,  the  pat- 
entee is  entitied,  as  a  measure  of  damages,  to  all  the  advantages  of  the  use 
of  the  improvement,  excluding  the  profits  of  the  manufacture,  and  excluding, 
also,  the  value,  if  any,  of  the  use  of  the  old  machine. 

Under  the  14th  section  of  the  Act  of  July  4th,  1886,  the  jury  are  limited  to  the 
actual  damageB  sustained  by  the  plaintiff. 

(Before  Nxlson  and  Hall,  JJ.,  Northern  District  of  New  York,  October,  1854). 

This  was  as  action  in  the  case,  for  the  infringement  of 
Letters  Patent,  The  declaration  was  founded  on  two  Letters 
Patent  granted  to  the  plaintiff — one  on  the  Slst  of  January, 
1845,  and  the  other  on  the  23d  of  October,  1847.     It  was 
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tried  on  both  of  the  patents  in  Jnne,  1851,  when  the  jury 
failed  to  agree  on  a  verdict.  It  w^  again  tried  in  October, 
1851,  only  on  the  patent  of  October  23d,  1847,  when  a  ver- 
dict was  fonnd  for  the  plaintiff,  for  $17,306  66.  Those 
trials  are  reported  in  2  Blatchf.  C.  C.  JS.y  240,  269.  The 
defendants,  after  judgment,  sued  out  a  writ  of  error  to  the 
Supreme  Court,  which  reversed  the  judgment,  and  awarded 
a  venire  facias  de  novo^  for  an  error  in  the  chai*ge  of  this 
CJonrt  as  to  the  rule  of  damages.  (See  Seymour  v.  McCor- 
mick^  16  How.y  480).  The  case  now  came  on  for  trial,  solely 
on  the  patent  of  January  31st,  1846. 

Nelson,  J.,  in  charging  the  jury,  remarked  as  follows : 
The  patent  upon  which  this  action  is  founded,  was  issued 
to  the  plaintiff  on  the  31st  of  January,  1846,  for  an  improve- 
ment in  reaping  machines.    Tlie  history  of  the  improvements 
made  by  the  plaintiff  in  reaping  machines,  has  been  devel- 
oped by  the  evidence  in  the  progress  of  the  trial.    It  seems 
that  his  experiments  began  as  early  as  1830  or  1831,  and  con- 
tinued from  year  to  year,  down  to  1834,  when  he  first  ob- 
tained a  patent  for  his  machine.    This  machine,  however,  was 
not  a  successful  one,  and  but  comparatively  few  were  either 
manufactured  or  sold.    It  was  found  by  the  farmers  who  tried 
them,  that  they  would  not  work  successfully  or  profitably ; 
and  this  seems  to  have  been  the  fate  of  the  experiments  made 
with  the  machines  down  to  1845,  when  a  second  patent  was 
taken  out  for  improvements  upon  the  first  one.    And  even 
then,  although  the  machine,  as  thus  improved,  was  regarded 
by  the  farming  interest  as  more  valuable  than  the  original 
one,  yet,  in  consequence  of  the  diflSculties  in  raking  the  cut 
grain  from  the  platform,  the  machine  did  not  go  into  general 
or  successful  operation  until  after  the  arrangement  of  the  seat 
for  the  raker  upon  it,  which  was  patented  in  1847.    Then  the 
machine  became  eminently  successful,  and  has  since  gone  into 
very  general  use.    According  to  the  evidence  on  this  trial, 
only  seven  machines  of  the  construction  as  patented  in  1834 
were  sold,  down  to  1842.    Some  twenty-nine  were  sold  for 
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the  harrest  of  1843,  the  patentee  warranting  the  Buccessfiil 
operation  of  the  machine.  Some  fifty  were  sold  for  the  har- 
vest of  1844,  and  from  one  hnndred  to  two  hundred  for  the 
harvest  of  1845. 

The  inventors  of  improvements  upon  reaping  machines  labor 
under  disadvantages,  and  embarrassments  that  are  not  com- 
mon to  inventors  generally ;  and  this  for  the  reason  that  ex- 
periments with,  and  trials  of  reaping  machines,  can  be  made 
only  during  harvest  time.  When  the  harvest  is  ove^  the 
opportunity  for  experiment  and  trial  has  passed  away,  and 
the  inventor  is  obliged  to  wait  until  the  succeeding  harvest  in 
the  next  year,  to  test  any  improvements  that  may  have  been 
suggested.  Kot  so  with  other  inventors*  They  can  test  their 
improvements  or  discoveries  from  day  to  day  continuously, 
until  they  have  perfected  them.  This  suggestion  no  doubt 
accounts  for  the  series  of  years  occupied  by  the  plaintiff  in 
seeking  to  perfect  his  improvements  on  the  reaping  machine. 

The  improvements  which  were  patented  in  1845,  and  which 
are  claimed  by  the  plaintiff  to  have  perfected  his  machine  of 
1834,  so  far  as  it  respects  cutting  the  grain  and  laying  it  on 
the  platform,  are  two,  the  divider,  and  the  re-arrangement  of 
the  reel-post. 

Now,  it  is  said  that  neither  of  these  improvements,  assum- 
ing that  the  plaintiff  was  the  author  of  them,  is  of  a  descrip- 
tion entitling  it  to  be  regarded  as  the  subject  of  a  patent 
under  our  patent  law — ^in  other  words,  that  there  is  nothing 
of  invention  to  be^found  in  these  improvements,  nothing  ot 
intellect,  or  of  mind,  or  of  thought,  that  is  new  or  useful — 
and  that,  therefore,  they  are  not  tiie  subjects  of  protection 
under  the  law.  We  desire  to  call  your  attention  for  a  few 
moments  to  this  branch  of  the  case,  because  the  objection  just 
alluded  to  has  been  made  one  of  the  strong  grounds  of  objec- 
tion to  the  right  of  the  plaintiff  to  recover,  and  has  been  elab- 
orately discussed  by  the  learned  counsel  for  the  defendants. 
This  case  has,  as  you  have  learned,  been  heretofore  before  this 
Court ;  and  we  eliall,  for  brevity,  refer  to  the  remarks  sub- 
mitted by  us  to  a  former  jury  upon  this  branch  of  the  case. 
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The  6th  section  of  the  Patent  Act  of  July  4th,  1836,  pro- 
vides, in  substance,  that  any  person  having  discovered  or  in- 
vented any  new  or  useful  art,  machine,  manufacture,  or  com- 
position of  matter,  or  any  new  and  useful  improvement  on 
any  art,  machine,  manufacture,  or  composition  of  matter, 
not  known  or  used  by  others  before  his  discovery  or  inven- 
tion, and  not,  at  the  time  of  his  application  for  a  patent,  yi 
public  use  or  on  sale  with  his  consent,  may  make  application 
to  the  Commissioner  of  Patents,  and  shall  be  entitled  to  a 
patent.  An  improvement  upon  a  machine,  to  constitute  it 
an  invention,  within  the  meaning  of  the  law,  must  be  new, 
not  known  or  in  use  before ;  and  it  must  also  be  useful.  In 
other  words,  and  in  perhaps  clearer  terms,  the  person  claim- 
ing the  improvemtot,  must  have  found  out  himself,  and  cre- 
ated and  constructed,  an  improvement  which  had  not  before 
been  found  out  or  produced  by  any  person,  and  which  is 
beneficial  to  the  public.  There  must  be  novelty  in  the 
arrangement  of  the  improved  machinery — ^novelty  created  by 
the  mind  of  the  person  claiming  to  be  the  inventor ;  and,  in 
connection  with  that  species  of  novelty,  there  must  be  utility. 
This  novelty,  worked  out  by  the  mind  of  the  inventor,  con- 
nected with  utility,  constitutes  th&  essence  of  a  patentable 
subject  under  the  law. 

It  is  exceedingly  difficult  to  draw  a  line  between  what  may 
be  regarded  by  the  eye  as  a  small  improvement  or  invention, 
and  one  of  magnitude.  Oftentimes,  improvements  and  dis- 
coveries the  most  important  in  their  consequences,  and  in 
their  beneficial  effects  on  the  business  interests  of  the  com- 
munity, are  among  the  simplest  ideas  of  the  mind.  Again, 
you  will  find  improvements  of  less  magnitude  in  their  con- 
sequences and  in  their  beneficial  effects,  indicating  a  most 
laborious  and  complex  exertion  of  the  mind  of  the  inventor. 
As  an  illustration  of  this  subject,  and  one  from  which  you 
may  be  enabled  to  arrive  at  a  proper  view  of  this  branch 
of  the  case,  we  refer  to  an  improvement  that  has  been 
tried  in  a  Court  of  law,  and  sustained.  We  allude  to 
the  case  of  Rvssell  v.  Cowley ^  ( Webster^ 8  Patent  Cases^  467), 
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where  it  was  held  to  be  a  patentable  improvement,  to  weld 
iron  tnbes  by  means  of  grooved  rollers  without  a  mandrel, 
such  tubes  having  previously  been  welded  by  grooved  rollers 
upon  a  mandrel.  Now,  to  the  eye,  the  change  in  the  instance 
referred  to  was  exceedingly  simple.  Previously  to  the  im- 
provement, the  two  edges  of  the  iron  cylinder  which  was  to 
fprm  the  tube,  were  brought  together  and  heated,  and  then 
the  cylinder  was  drawn  through  rollers  having  a  circular 
aperture  smaller  than  the  exterior  circumference  to  be  given 
to  the  tube,  the  cylinder  being  all  the  while  supported  on  the 
inside  by  a  mandrel.  The  edges  were  thus  welded  as  effectu- 
ally as  by  the  liammer  and  anvil,  and  more  accurately.  But 
the  mandrel  was  an  embarrassment,  because  it  had  to  be 
used  in  the  bore  of  each  tube  while  it 'was  being  drawn 
through  tlie  aperture  in  the  rollers.  And  the  idea  occurred 
to  the  patentee,  (Whitehouse),  that  the  edges  could  be  welded 
as  well  in  the  absence  of  a  mandrel  as  with  it.  He,  therefore, 
conceived  the  idea  of  throwing  away  the  mandrel,  and  weld- 
ing the  tube  without  it,  and  succeeded,  thereby  getting  rid 
of  the  trouble  of  inserting  it  in  welding  every  tube.  This 
was  held  to  be  a  patentable  discovery.  The  getting  rid  of 
the  mandrel  from  the  bore  of  the  tube,  in  the  operation  of 
welding  it,  was  so  useful  an  idea,  that  it  was  held  to  consti- 
tute a  patentable  subject  under  the  English  law,  which  is 
no  broader  than  our  own  statute,  and,  indeed,  scarcely  as 
broad. 

If  you  should  come  to  the  conclusion  that  the  improve- 
ments by  the  plaintiff  in  the  divider,  and  in  tlie  arrangement 
of  the  reel-post,  are  properly  the  subjects  of  a  patent,  then  it 
is  said  by  the  learned  counsel  for  the  defendants,  that  there 
was  nothing  new  in  them,  that  they  were  before  discovered 
and  used,  and  that  the  plaintiff  has  simply  appropriated  the 
ideas  and  skill  of  others  in  the  arrangement  of  these  improve- 
ments, and  is  therefore  not  entitled  to  be  regarded  as  their 
inventor  or  discoverer.  Upon  this  point  of  the  case  you  have 
been  referred  to  the  patent  and  machine  of  Schenebley,  in 
1833 ;  to  the  patent  of  Hussey,  also  in  1833 ;  to  the  patent 
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and  macbino  of  Moore  and  Hascall,  in  1886 ;  to  the  patents 
and  machines  of  Beed,  in  1842,  and  of  Woodward,  in  1845  ; 
and  to  the  Bell  machine— six  machines  in  all.  The  patents, 
of  all  these  machines,  except  Bell's,  and  the  description  of 
that  machine,  as  contained  in  London's  Encyclopedia,  have 
been  read  in  the  course  of  the  trial.  The  position  taken  by 
the  learned  counsel  for  the  defendants  is,  that  these  improve- 
ments in  the  divider  and  in  the  arrangement  of  the  reel  post 
are  to  be  found  in  seme  one  or  all  of  these  several  machines, 
and  that,  therefore,  there  was  nothing  new  in  these  improve- 
ments on  the  part  of  the  patentee  in  this  case. 

There  are  one  or  two  general  observations  on  this  part  of 
the  subject  which  we  think  it  proper  to  submit  to  you.  With 
the  exception  of  the  patent  and  machine  of  Hussey,  for  aught 
that  appears  before  us  on  this  trial,  not  one  of  the  machines 
referred  to  ever  went  into  general  or  successful  operation. 
Why  they  failed  we  do  not  know.  What  was  the  secret  of 
their  failure  we  are  not  informed.  What  were  the  defects  in 
their  arrangement  or  construction  we  are  not  told.  All  we 
know  is  that,  from  the  evidence  in  the  case,  every  one  of 
them  turned  out,  in  the  end,  to  be  an  unsuccessfiil  experiment 
in  the  way  of  the  construction  of  a  mechanical  reaper.  It 
has  been  supposed  that  Bell's  machine  was  an  exception. 
But,  upon  looking  into  the  evidence  bearing  upon  this  ma- 
chine, we  scarcely  think  it  an  exception  to  the  other  machines 
that  turned  out  to  be  failures.  Bell,  it  seems,  constructed 
his  machine  as  early  as  1828  or  1829.  The  last  account  given 
of  it  in  Loudon's  work  was  in  1829.  From  that  work  it  ap- 
pears that,  at  that  time,  it  succeeded  in  cutting  some  one  or 
two  acres  or  more  of  grain.  But,  from  1829  down  to  1853, 
at  which  latter  date  th&  witness  Hussey  testifies  to  its  opera- 
tion, we  have  no  account  whatever  of  this  machine.  We 
have  no  evidence  here  showing  that  during  that  interval  the 
machine  was  in  operation  at  all ;  and,  in  the  absence  of  such 
proof,  it  seems  to  us  that  no  other  inference  can  be  drawn, 
than  that  there  must  have  been  some  defects  in  the  arrange- 
ment and  construction  of  that  machine.    It  is  true,  as  teeti- 


I 


216  NORTHERN  DISTRICT  OF  NEW  TORE, 

M cOomiick  tr.  Seymour. 

fied  to  by  HnBsej,  that  in  1858,  on  a  trial  which  took  place 
in  Scotland  or  die  Korth  of  England  between  Bell's  and 
Hnssey'g  and  McOormick'g  machines,  Bell's  proved  the  most 
successinl  in  cutting  and  laying  the  grain ;  and,  from  that 
testimony,  it  woald  seem  to  have  become  a  practical  ma- 
chine. But  this  was  in  the  harvest  of  1858,  two  years  after 
the  exhibition  in  the  Crystal  Palace,  where  Hussey's  and 
McCormick's  machines  were  exhibited.  Dnriug  the  harvest 
of  1851,  those  two  machines  were  repeatedly  tried  in  the 
neighborhood  of  the  Crystal  Palace,  and  they  were  again 
tried  in  the  harvest  of  1852.  Bell's  machine  was  not  on  ex- 
hibition in  the  Crystal  Palace,  for  aught  that  appears.  We 
hear  nothing  of  it  there,  and  it  was  not  a  competitor  with 
either  Hussey's  or  McCormick's  machine  during  the  harvest 
of  1851.  Nor  do  we  hear  of  it  in  1852,  in  any  trial  wilh 
the  other  machines.  And  it  is  not  till  the  harvest  of  1858 
that  we  hear  of  the  Bell  machine  coming  into  competition 
with  the  two  American  machines,  jas  a  successful  reaping  ma- 
chine. In  point  of  fact,  therefore,  it  would  seem,  for  aught 
that  appears  from  the  testimony  in  this  case,  that  notwith- 
standing  there  have  been  seven  attempts,  and  six  of  those 
American,  to  construct  a  successful  reaping  machine,  but  two 
out  of  the  seven  have  ultimately  become  beneficial  and  use- 
ful instruments  for  the  purposes  for  which  they  were  con- 
structed— ^that  is,  the  machine  of  Hussey  and  the  machine  of 
McCormick.  It  appears,  from  the  evidence  in  the  case,  that 
Hussey  and  McCormick  turned  their  attention  to  the  con- 
struction of  a  reaping  machine  very  nearly  at  the  same 
period — McCormick  two  or  three  years  the  earlier.  They 
have  persevered  from  that  time  down  to  the  present,  and 
they  have  each  of  them,  it  is  conceded,  brought  out  a  suc- 
cessful reaping  machine.  All  the  others  failed,  failed  early, 
gave  up  the  pursuit,  and  abandoned  their  machines. 

Between  Hussey's  and  McCormick's  machines,  there  seems 
to  have  been  no  conflict,  except  as  their  inventors  were  com- 
petitors for  the  reputation  and  profit  of  bringing  out  a  suc- 
cessful machine.    They  do  not  appear  to  have  been  rivals,  as 
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regards  anj  portion  of  the  arrangement  of  their  respective 
machines.  And,  indeed,  on  comparing  them,  it  will  be  seen 
that  they  are  materially  different,  and,  in  many  parts,  depend- 
ent on  different  principles  and  operations,  for  the  purpose  of 
producing  the  one  common  result. 

It  is  said  that,  notwithstanding  the  several  machiDes  to 
which  we  have  referred  turned  out  to  be  unsuccessful  and 
were  abandoned,  yet  there  existed  in  some  of  them  the  divi- 
der and  the  arrangement  of  the  reel-post  claimed  by  the 
plaintiff;  and  that,  admitting  that  the  machines  failed  as 
reaping  machines,  yet,  if  the  arrangements  of  the  divider  and 
of  the  reel-post,  claimed  by  the  plaintiff,  are  found  to  have 
existed  in  those  machines  anterior  to  the  invention  of  these 
improvements  by  the  plaintiff,  that  is  sufficient  to  show  that 
the  plaintiff  was  not  the  first  inventor  or  discoverer  of  these 
improvements.  And  no  doubt  the  position  is  well-founded, 
provided  the  fact  has  been  established. 

Without  calling  your  attention  minutely  to  the  identity  of 
arrangement  claimed  by  the  defendants  to  exist,  in  regard  to 
the  two  improvements  in  controversy,  between  the  plaintiff's 
machine  and  those  prior  to  his,  it  is  sufficient  to  state,  that 
the  horizontal-wedge-divider,  which  several  of  these  machines 
used,  is  alleged  by  the  defendants  to  embody  all  the  elements 
and  produce  all  the  results  to  be  found  in  the  divider  of  the 
plaintiff.  Kow,  it  seems  to  be  conceded  that  the  plaintiff 
himself  had,  in  his  machine  of  1834,  the  horizontal-wedge- 
divider.  But  that  machine,  like  the  machines  that  were 
brought  into  existence  by  the  other  persons  who  had  turned 
their  attention  to  the  subject,  failed  in  its  operation ;  and,  as 
is  claimed  by  the  plaintiff,  it  failed  partially,  if  not  wholly, 
in  consequence  of  the  difficulty  in  dividing  the  cut  from  the 
uncut  grain.  The  machine  would  divide  the  grain  when  it 
was  standing,  without  much  difficulty;  but  it  would  not 
divide  it  successfully  when  tangled,  broken  down,  and  lodged ; 
and  therefore  it  failed  to  cut  grain  successfully.  You  will 
find,  on  looking  at  the  plaintiff's  specification,  that  this  was 
the  difficulty  which  he  was  seeking  to  overcome.    He  says : 
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^^  Tbe  divider,  £,  is  an  exteaudon  of  the  frame  on  the  left  side 
of  the  platform,  say  three  feet  betbre  the  blade,  for  the  pur* 
pose  and  so  constrncted  as  to  effect  a  separation  of  the  wheat 
to  be  cut  from  that  to  be  left  standing,  and  that  whether 
tangled  or  not^^  Again  he  says :  "  By  means  of  the  bow  to 
bear  off  the  standing  wheat,  and  the  iron  "  (that  is,  the  inside 
iron)  <^  to  throw  the  wheat  to  be  cut  within  the  powers  of 
the  reel,  the  required  separation  is  made  complete,"  whether 
the  grain  is  tangled  or  not.  The  plaintiff  was  seeking  to 
obtain  a  divider  that  would  not  only  divide  the  standing  grain, 
but  one  that  could  be  successfully  used  for  dividing  gram 
whether  standing,  or  tangled,  or  lodged,  or  broken.  It  is  for 
you  to  say,  from  the  evidence,  whether  he  has  been  success- 
ful ;  and  whether  he  has  constructed  an  improvement  in  reap- 
ing machines  that  will  not  only  accomplish  reasonably  the 
purpose  aimed  at,  but  one  that  was  never  before  made  by  any 
other  person.  It  is  for  you  to  say,  whether  it  is  an  answer 
to  the  novelty  of  the  plaintiff's  arrangement,  that  the  horizon- 
tal wedge-divider  was  before  in  use,  and  whether  that  divider 
contains  all  the  elements,  and  produces  all  the  effects  in  its 
operation,  that  are  contained  in  and  produced  by  the  divider 
of  the  plaintiff.  It  seems,  from  the  testimony  of  all  the  wit- 
nesses, that  there  is  no  great  di£Sculty  in  dividing  the  grain, 
in  the  operation  of  reaping,  where  it  stands  erect.  They  say 
that  the  reel  is  of  no  great  utility  where  the  grain  is  not 
tangled  or  leaning ;  that  the  operation  of  Hussey's  machine, 
without  the  reel,  is  as  successftil  as  that  of  any  other,  in  cut- 
ting standing  grain ;  that  the  difficulty  commences  in  tangled 
grain ;  and  that,  as  great  portions  of  the  grain  during  the 
harvest,  portions  perhaps  of  every  field,  are  in  that  condition, 
a  machine  would  be  comparatively  useless  that  could  operate 
only  on  standing  grain,  leaving  that  which  is  tangled  to  be 
cut  by  some  other  instrument. 

These  observations  are  also  applicable  to  the  other  branch 
of  the  case.  The  reel-post  in  the  original  machine  was,  as 
you  will  recollect,  an  upright  post,  standing  in  advance  of  the 
cutters  and  sustaining  the  reel.    The  foot  of  that  post  was 
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then  removed  back ;  but,  inasmuch  as,  if  the  post  were  to  be 
perpendicular,  from  the  new  position  of  its  foot,  tliere  would 
be  no  sufficient  support  for  the  reel,  the  post  was  bent,  so  as 
to  bring  its  top  very  nearly  to  the  same  position  it  occupied 
when  the  post  was  upright.  This  arrangement  became  neces- 
sarj  for  the  purpose  of  removing  an  impediment  in  tlie  way 
of  the  construction  of  the  plaintiff's  divider,  and  it  was  also 
necessary  in  order  to  avoid  the  difficulty  occasioned  by  the 
straw  clogging  upon  the  foot  of  the  post. 

It  has  been  argued,  with  great  confidence,  by  the  learned 
counsel  for  the  defendants,  that  this  rc-arrangement  of  the 
reel-post  did  not  require  invention,  but  only  the  skill  of  the 
mechanic;  that  it  did  not  require  learning,  or  thought,  or 
intellect,  in  order  to  bring  about  this  re-arrangement,  and 
have  the  reel-post  accomplish  the  object  for  which  it  was 
originally  constructed.  We  have  called  your  attention  to 
what  are  patentable  subjects,  and  we  refer  you  to  the  illus- 
tration we  have  already  given,  to  aid  you  in  arriving  at  the 
conclasion,  whether  this  re-arrangement  of  the  reel-post  is  or 
is  not  a  discovery,  within  the  meaning  of  the  patent  law. 
This  is  a  question  of  fact,  for  you  to  determine. 

It  is  then  said,  on  the  part  of  the  counsel  for  the  defendants, 
that,  assuming  the  plaintiff  to  be  the  inventor  of  the  divider, 
and  of  the  arrangement  of  the  reel-post,  and  that  they  were 
the  subjects  of  invention,  so  as  to  entitle  the  first  discoverer 
of  them  to  a  patent,  and  that  the  plaintiff  is  entitled  to  be 
protected  in  the  exclusive  enjoyment  of  these  improvements, 
yet  he  has  no  right  of  action  against  the  defendants,  on  the 
ground  that  their  divider  and  their  arrangement  of  the  reel- 
post  are  substantially  different  from  those  of  the  plaintiff. 
It  will  be  necessary  for  you  to  turn  your  attention  to  this 
question,  and  to  pass  upon  it.  In  order  to  ascertain  whether 
the  arrangement  of  the  defendants'  divider  is  substantially 
the  same  with,  or  substantially  different  from,  the  arrange- 
ment of  the  plaintiff's,  it  will  be  necessary  for  you  to  examine 
the  divider  of  the  defendants,  to  see  whether  or  not  they  have 
availed  themselves  of  the  construction,  and  operation  upon 
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tangled  and  beaten  grain^  to  be  found  in  that  devised  by  the 
plaintiff.  In  other  wor^,  jon  are  to  see  whether  the  arrange- 
ment and  practical  operation  of  the  defendants'  divider,  in 
dividing  the  cut  from  the  nncnt  grain,  are  substantially  simi- 
lar ;  whether  it  involves,  in  its  construction  and  operation,  the 
same  principles  and  ideas  to  be  found  embodied  in  the  divi- 
der of  the  plaintiff. 

It  is  claimed,  on  the  part  of  the  plaintiff,  that,  by  the  pecu- 
liar arrangement  of  his  divider,  it  enters  the  grain  near  to  the 
ground,  and  that  then,  owing  to  the  construction  of  the  outer 
bow  and  of  the  inner  iron,  the  divider,  instead  of  operating 
like  a  wedge  which  is  merely  horizontal,  rises  upon  the  grain, 
as  the  machine  advances,  crowding  on  the  outside  the  uncut 
grain  away  from  the  machine,  and  untangling  the  tangled 
straw,  and  at  the  same  time  turning  it  inward,  so  that  it  may 
come  within  reach  of  the  reel^  and  within  the  action  of  the 
cutting  instrument.  This  is  the  beneficial  operation  claimed 
for  the  plaintiff's  divider.  Now,  if  the  plaintiff  has  suc- 
ceeded in  satisfying  you  that  this  divider  is  a  contrivance 
of  his,  and  that  jt  produces  the  useful  effect  that  is  claimed, 
then,  any  arrangement  of  machinery  embracing  substantially 
the  same  operation  in  the  division  of  the  grain,  by  entering 
it  near  the  ground,  and  the  rising  and  spreading,  untan- 
gling and  dividing  as  it  rises,  is  an  infringement,  within  the 
meaning  of  the  patent  law.  It  will  be  for  you  to  examine* 
the  ari*angement  of  the  defendants  and  the  arrangement  of 
the  plaintiff,  and,  with  this  guide,  to  determine  whether  or 
not  the  defendants'  arrangement  embodies  the  same  practical 
construction  and  operation,  in  the  division  of  tangled  wheat, 
found  in  the  plaintiff's.  The  same  remarks  are  applicable  to 
the  reel-post.  We  have  stated  the  principles  of  law  which  are 
to  govern  your  investigation  ;  and  you  will  take  up  the  facts, 
and  determine  whether  the  arrangements  of  the  defendants,  in 
both  respects,  are  or  are  not  substantially  the  same  as  the  plain- 
tiff's.  If  they  are,  then  the  defendants  have  appropriated  the 
ideas  of  the  plaintiff.  If  they  are  not,  then  they  are  indepen- 
dent arrangements,  and  do  not  interfere  with  the  plaintiff's. 
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It  is  perhaps  proper  to  saj,  in  this  connection,  that  the 
defendants  in  this  case  do  not  belong  to  the  class  who  had 
tamed  their  attention  to  the  constmction  of  a  successfdl  reap- 
ing machine.  It  seems  that  their  first  connection  with  these 
machines  was  in  1845,  when  thej  were  employed  bj  McCor- 
mick  to  manufacture  his  reapers  in  the  western  part  of  this 
State.  They  were  also  employed  to  construct  machines  for 
him  for  the  harvest  of  1846,  and  also  for  the  harvest  of  1847, 
containing  the  improvements  in  controversy.  Tliis  seems  to 
have  been  their  first  connection  either  with  a  reaper  or  with 
McCormick's  machine.  Having  been  employed  to  construct 
his  machine  containing  this  divider  and  this  arrangement  of 
the  reel-post,  they  had  the  best  opportunity  to  learn  the  prin- 
ciples on  which  McCormick  had  arranged  those  parts  of  his 
machine  by  means  of  which  he  was  then  about  to  succeed  in 
making  it  a  useful  machine,  and  one  that  would  go  into  gen- 
eral use  among  the  farmers  of  the  country.  It  is,  therefore, 
your  duty  to  look  well  into  this  branch  of  the  case,  and  see 
whether  the  defendants  have  done  any  thing  more  than  ap- 
propriate the  ideas  of  the  plaintiff  which  they  found  em- 
bodied in  those  parts  of  his  machine,  or  whether  they  have 
made  use  of  an  independent  arrangement.  If  the  latter, 
then  they  are  not  infringers.    If  othei'wise,  then  they  are. 

This  is  all  that  we  deem  it  necessary  to  say  to  you  on  what 
may  be  regarded  as  the  merits  of  this  case.  There  are  one  or 
two  other  points,  however,  to  which  it  is  proper  we  should 
briefly  call  your  attention.  One  of  these  turns  upon  the  con- 
struction to  be  given  to  a  claim  in  the  patent.  It  is  said  by 
the  learned  counsel  for  the  defendants,  that  there  is  a  claim 
in  the  patent,  outside  of  the  two  claims  that  are  in  contro- 
versy, which  is  void,  because  McCormick  appears,  from  the 
evidence,  not  to  have  been  its  original  and  first  inventor ;  and 
that,  inasmuch  as  he  has  made  one  void  claim,  his  patent  is 
void  as  it  respects  all  the  other  claims,  although  the  evidence 
may  show  that  he  was  the  original  and  first  inventor  of  all 
those  other  claims.  As  regards  the  law  applicable  to  this 
point,  the  learned  counsel  is  not  strictly  correct.    The  law  is 
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this :  If  a  patentee  makes  a  claim  which  is  not  well  founded, 
in  the  same  patent  with  other  claims  which  are  well  founded, 
he  may  disclaim,  within  a  reasonable  time,  that  which  he 
had  no  right  to  claim,  and  then  his  patent  will  be  good  as  to 
the  residue — as  good  as  if  it  had  originall  j  issued  only  for  the 
claims  which  are  ralid.    If  he  omits  to  make  a  dificlaimer, 
but  brings  a  suit  for  the  yiolation  of  his  patent,  and  it  satis- 
factorily appears,  upon  the  trial,  that  he  is  entitled  to  be  pro- 
tected in  a  portion  of  the  claims  set  up  in  his  patent,  but  that 
he  is  not  entitled  to  be  protected  in  respect  to  another  por- 
tion, he  is  still  entitled  to  damages  for  the  violation  of  the 
valid  portion  of  his  claims,  the  same  as  if  all  the  claims  were 
valid,  BO  far  as  regards  the  mere  right  of  recovery ;  but  he 
gets  no  costs.    That  is  the  law.     It  has  this  qualification :  If 
the  jury  are  satisfied  that  there  has  been  unreasonable  negli- 
gence and  delay  on  the  part  of  the  patentee,  in  making  a  dis- 
claimer as  respects .  the  invalid  part  of  his  patent,  then  the 
whole  patent  is  inoperative,  and  the  verdict  must  be  for  the 
defendants.    As  in  this  case.    The  claim  on  which  the  ques- 
tion arises  is  as  follows :  ^^  I  claim  the  reversed  angle  of  the 
teeth  of  the  blade,  in  manner  described."    It  is  said  by  the 
defendants,  that  the  plaintiff  was  not  the  first  inventor  of 
that  arrangement,  bnt  that  Moore  was.    Assuming  that  the 
position  of  the  learned  counsel  for  the  defendants  is  right, 
that  the  plaintiff  was  not  the  first  inventor  of  what  is  claimed 
in  that  claim,  if  you  believe  that  he  was  the  first  inventor  of 
the  divider  and  of  the  arrangement  of  the  reel-post,  he  may 
still  be  entitled  to  recover  damages,  unless  he  has  tmreasour 
ably  neglected  and  delayed  to  enter  a  disclaimer  for  what  is 
covered  by  the  claim  in  regard  to  the  reversed  angle  of  the 
teeth. 

The  claim  in  question  is  founded  upon  two  parts  of  the 
patent.  As  the  construction  of  that  claim  is  a  question  of 
law,  we  shall  construe  it  for  your  guidance.  In  the  first  part 
of  the  patent,  we  have  a  description  of  the  blade  and  of  the 
blade-case  and  of  the  cutter,  and  of  the  mode  of  fastening  the 
blade  and  the  blade-case  and  the  cutter,  and  of  the  machinery 
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by  which  the  arrangement  is  made  for  the  cutter  to  work. 
We  have  also  a  description  of  the  spear-shaped  fingers,  and 
of  the  mode  by  which  the  cntter  acts  in  connection  with  those 
fingers.    Then,  among  the  claims,  are  tibese :  ^^  2.  I  claim 
the  reversed  angle  of  the  teeth  of  the  blade,  in  manner  de- 
scribed.    8.  I  claim  the  arrangement  of  the  construction  of 
the  fingers,  (or  teeth  for  supporting  the  grain),  so  as  to  form 
the  angular  spaces  in  front  of  the  blade,  as  and  for  the  pur- 
pose described."     Now,  it  is  insisted  on  the  part  of  the 
learned  counsel  for  the  defendants,  that  this  second  claim  is 
one  simply  for  the  reversed  angles  of  the  sickle-teeth  of  the 
blade.    These  teeth  are  common  sickle-teeth,  with  their  angles 
alternately  reversed,  in  spaced  of  an  inch  and  a  quarter,  more 
or  less.   The  defendants  insist  that  the  second  claim  is  merely 
for  the  reveraed  teeth  on  the  edge  of  the  cutter,  and  that  the 
reversing  of  the  teeth  of  the  common  sickle,  as  a  cutter  in  a 
reaping  machine,  was  not  new  with  the  plaintiff;  and  that,  if 
it  was' new  with  him,  he  had  discovered  it  and  used  it  long 
before  his  patent  of  1845.    The  defendants  claim  that  Moore 
had  discovered  it  as  early  as  1887  or  1838 ;  and  it  would  also 
seem,  that  the  plaintiff  had  devised  and  used  it  at  a  very  early 
day  after  his  patent  of  1834 — that  is,  the  mere  reversing  of 
the  teeth.    But,  on  looking  into  the  plaintiff's  .patent  more 
critically,  we  are  inclined  to  think  that,  when  the  plaintiff 
says,  in  his  second  claim,  ^^  I  claim  the  reversed  angle  of  the 
teeth  of  the  blade,  in  manner  described,'^^  he  means  to  claim 
the  reversing  of  the  angles  of  the  teeth  in  the  manner  jpre- 
mouAy  described  in  hie  patent.    Ton  will  recollect  that  it 
has  been  shown,  in  the  course  of  the  trial,  that,  in  the  opera- 
tion of  the  machine,  the  straw  comes  into  the  acute-angled 
spaces  on  each  side  of  the  spear-shaped  fingers,  and  that  the 
angles  of  the  fingers  operate  to  hold  the  straws,  while  the 
sickle-teeth,  being  reversed,  cut  in  both  directions,  as  the 
blade  vibrates.    The  reversed  teeth  thus  enable  the  patentee 
to  avail  himself  of  the  angles  on  both  sides  of  the  spear- 
shaped  fingers ;  whereas,  if  the  sickle-teeth  were  not  reversed 
in  sections,  but  all  ran  in  one  direction,  like  the  teeth  of  the. 
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common  sickle,  he  could  use  the  acute  angles  upon  only  one 
side  of  the  fingers,  because  the  cutter  could  cut  in  only  one 
direction.  We  are,  therefore,  inclined  to  think,  that  the 
patentee  intended  to  claim,  by  his  second  claim,  the  angles 
thus  formed  by  the  peculiar  shape  of  the  fingers,  in  connec- 
tion with  the  cutter  having  the  angles  of  its  teeth  rerersed. 
And,  as  it  is  not  pretended  that  any  person  invented  that 
improvement  prior  to  the  plaintiff,  the  point  relied  on  in  this 
respect  by  the  learned  counsel  for  the  defendants  fails. 

We  have  now  said  all  that  we  intend  to  trouble  you  with, 
except  a  few  words  on  the  subject  of  damages.  This  case  has 
already  been  before  this  Court,  and  went  up  from  here  to  the 
Supreme  Court,  and  was  there  reversed  upon  the  point  oi 
damages.  The  Supreme  Court  held,  that  the  principles  laid 
down  by  this  Court,  upon  the  former  trial,  to  govern  the  jury 
in  regard  to  the  measure  of  damages,  were  erroneous,  and,  for 
that  reason,  granted  a  new  trial.  We  have,  therefore,  some 
light,  upon  this  question  of  damages,  which  we  did  not  possess 
at  the  former  trial.  And  we  diall,  on  this  occasion,  follow  the 
principles  laid  down  by  the  Supreme  Court  for  our  guidance. 
As  we  understand  the  opinion  of  the  Court,  it  lays  down 
these  principles :  In  cases  where  a  patentee  avails  himself  of 
his  invention,  and  of  his  exdusive  right  to  the  enjoyment  of 
its  profits,  by  putting  it  into  market,  and  selling  rights  under 
it,  as  is  most  usually  the  case  with  inventors — ^that  is,  rights 
for  states,  or  counties,  or  smaller  districts,  or  portions  of  the 
invention  itself-^in  such  cases,  the  customary  charge  for  the 
right  to  use  the  patented  invention  is  the  measure  of  the  dam- 
ages which  the  patentee  is  entitled  to  recover,  in  case  of  an 
infringement,  with  interest  upon  the  same  from  the  time  of 
infringement.  In  other  words,  if  he  is  accustomed  to  sell  a 
single  right  for  the  manufacture  of  a  machine  for  twenty, 
thirty,  forty,  fifty,  or  one  hundred  dollars,  and  if  that  is  his 
usual  price  for  the  right  throughout  the  country,  that  fee, 
with  interest  from  the  time  of  the  particular  infringement,  is 
the  measure  of  damages  for  each  infringement.  But,  if  the 
patentee  comes  to  the  conclusion  not  to  vend  to  others  his 
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rights  under  the  patent,  and  not  to  avail  himself  of  the  pro- 
ceeds of  sales  of  his  mere  patent  right,  but  to  use  the  patented 
inyention  exclusively  himself,  and  to  furnish  the  products  to 
the  community  himself,  out  of  his  own  manufactory  or  estab- 
lishment— in  such  cases,  a  different  measure  of  damages  is 
to  be  adopted  by  the  jury.  And  that  is  this :  If  the  patent 
is  for  a  machine,  an  entire  machine,  the. patentee  is  entitled, 
as  damages  in  case  of  infringement,  to  the  profits  he  could 
have  made  in  constructing  and  vending  his  machine,  over 
and  above  the  mere  profits  arising  out  of  its  manufacture. 
By  that  we  mean,  the  mere  profits  of  its  mechanical  construc- 
tion, and  not  the  profits  that  grow  out  of  the  exclusive  right 
to  manu&cture  the  invention  under  the  patent.  The  latter 
belong  to  the  patentee,  while  the  former,  the  mere  mechanical 
profits,  are  excluded  from  the  dam^es*  And,  if  the  case  is 
one  of  an  improvement  on  a  machine,  then  he  is  entitled,  as 
a  measure  of  damages,  to  all  the  advantages  of  the  use  of  his 
patented  improvement,  excluding  the  profits  of  the  manufac- 
ture, and  excluding  also  the  value,  if  any,  of  the  use  of  the 
old  machine.  Kow,  so  far  as  respects  the  benefits  and  ad- 
vantages that  a  patentee  would  derive  from  an  improvement 
on  a  machine,  you  see,  at  once,  that  they  would  depend  very 
much,  if  not  altogether,  upon  the  usefulness  of  the  machine 
with  that  improvement,  compared  with  its  usefulness  without 
that  improvement.  Hence,  you  have  found,  in  the  course  of 
the  trial,  that  witnesses  have  been  introduced  for  the  purpose 
of  ascertaining  the  relative  value  of  the  plaintiff's  machine 
with  the  improvements  in  controversy,  and  of  the  same  ma- 
chine without  those  improvements.  If  the  machine,  stripped 
of  those  improvements,  would  be  a  useless  article  in  the 
market,  and  if  no  person  would  buy  it  unless  those  improve- 
ments were  annexed  to  it,  then  its  value,  so  &r  as  its  utility 
is  concerned,  depends  on  those  improvements ;  because  they 
give  it  vitality  and  usefulness  in  the  eye  of  the  business  com- 
munity. Hence,  it  is  proper  to  make  this  discrimination,  in 
canvassing  the  facts  bearing  upon  the  proper  measiire  of  dam- 
ages.   We  think,  therefore,  upon  the  evidence  in  this  case, 

16 
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that,  if  the  plaintiff  had  adopted  the  policy,  which  it  was  his 
right  to  do,  of  being  his  own  xnanufactarer,  and  of  supplying 
the  country  himself  with  the  products  of  his  invention,  he  is 
entitled  to  the  measure  of  damages  which  we  have  stated  to 
be  applicable  to  a  case  of  that  kind. 

It  is  for  you  to  say  what  damages  the  plaintiff  has  sustained 
at  the  hands  of  the  defendants,  as  respects  the  three  hundred 
machines  complained  of  as  infringements.  The  statute  rule 
on  this  subject  is  a  very  simple  one,  and  is  really  the  only 
general  guide  to  be  observed.  It  is  the  Uth  section  of  t;he 
Act  of  July  4th,  1836,  and  is  as  follows :  "  Whenever,  in  any 
action  for  damages  for  making,  using,  or  selling  the  thing 
whereof  the  exclusive  right  is  secured  by  any  patent  hereto- 
fore granted,  or  by  any  patent  which  may  hereafter  be 
granted,  a  verdict  shall  be  rendered  for  the  plaintiff  in  such 
action,  it  shall  be  in  the  power  of  the  Court  to  render  judg- 
ment for  any  sum  above  the  amount  found  by  such  verdict 
as  the  acbmi  damages  sustained  by  the  plaintiff,  not  exceed- 
ing three  times  the  amount  thereof,  according  to  the  circum- 
stances of  the  case."  That  is,  the  power  is  given  to  the  C!ourt 
to  treble  the  damages,  in  aggravated  cases,  but  the  jury  are 
limited  to  the  actual  damages  which  the  plaintiff  has  sus- 
tained. Therefore,  looking  at  all  the  evidence  in  the  case  in 
respect  to  the  three  hundred  machines,  if  they  were  made  in 
violation  of  the  patent,  it  is  a  question  of  fact  for  you  to  de- 
termine whal  are  the  actual  damages  which  the  plaintiff  has 
sustained. 

After  the  close  of  the  charge,  the  defendants'  counsel  re- 
quested the  Court  to  chaise  the  jury,  that  whether  the  adjust- 
ability of  the  inner  iron  of  the  plaintiff's  divider  was  a  neces- 
sary ingredient  of  his  claim  to  the  divider,  was  a  question  of 
fact  for  the  jury  to  determine ;  and  that,  if  it  was  such  neces- 
sary ingredient,  and  if  the  defendants  did  not  use  it,  they  did 
not  infringe  that  claim. 

Upon  this  request  the  Court  charged  the  jury  as  follows : 
The  inside  iron  in  the  plaintiff's  divider  is  adjustable,  so  that 
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it  can  be  raised  or  lowered  at  pleasure.  In  heavy  grain,  tliat 
Btanda  high  and  may  be  cut  high  from  the  ground,  it  is  de- 
sirable to  raise  the  reel  sometimes,  and  then  this  inside  iron 
can  be  raised  also,  to  ensure  the  division  of  the  grain,  and  to 
cause  the  reel  to  overlap  and  carry  all  the  grain  to  the  cutter. 
It  is  claimed  by  the  plaintiff  that,  although  the  defendants  use 
no  inside  iron,  yet  they  attain  the  same  result  by  the  shape 
of  the  inside  of  their  divider,  which  thus  answers  to  the  in- 
side edge  of  the  plaintiff's  divider.  The  defendants  insist  that, 
assnminfi^  this  to  be  true,  their  divider  has  no  such  adjusta- 
bility  7lie  plaintiff's,  aid  is  therefore  dietingaiBhable  from 
it.  The  answer  to  that  position  is  this:  The  adjustability 
does  not  vary  the  principle  of  operation  of  the  divider.  It 
enlarges  its  capacity,  so  that  it  may  be  the  better  worked  in 
heavy  grain.  But  the  principle  and  mode  of  operation  of  the 
divider  are  the  same,  whether  the  inner  iron  be  adjustable  or 
not. 

The  jury  found  a  verdict  for  the  plaintiff  for  $7,750.* 

William  R.  Sevoard^^  Charles  M.  KeUer^  and  Samuel 
Blatchford^  for  the  plaintiff. 

Nicholas  SiUy  Jr.y  Henry  R.  Selden^  and  John  K.  Porter^ 
for  the  defendants. 


Cabbington  Wilson  vs.  Adbian  Jakes  and  others. 

Where  a  patented  improvement  in  a  cooking  stote  conasted  in  "  the  placing  the 
fire-chamber  in  the  middle  of  the  oven,  so  that  the  latter  may  receive  the  heat 
of  three  mdes  thereof  at  once,**  the  oven  being  a  cdngle  chamber  extending 
around  three  ddes  of  the  fire-chamber,  as  distinguished  firom  stoves  with  three 

*  Judgment  having  been  entered  on  this  verdict,  the  defendants  carried  the 
ca^e,  by  writ  of  error,  to  the  Supreme  Court,  where  it  is  reported  as  Seymour  v. 
MeCormiek^  (19  iSow.,  96).  That  Court  differed  with  the  Court  below  only  as  to 
one  point— the  construction  of  the  second  daun  of  the  patent— and  sustained  its 
other  rulings,  and  affirmed  the  judgment,  except  as  to  the  costs  in  the  Court 
below. 
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comportmentB  axound  the  fire-cfaamber,  one  on  each  ^de  and  one  behind,  di- 
Tided  by  partiUonB  behind  the  fire-chamber,  quere^  whether  the  change  ma  a 
patentable  disooyery. 
The  Terdict  of  the  jury,  given  for  the  plaintiff  on  the  trial  of  an  action  for  the  in- 
fringement of  a  patent,  being  against  the  eyidenoe,  both  as  to  the  novelty  of 
the  invention  and  as  to  the  qnesUon  of  infringement,  it  was  set  aside  by  the 
Court 

(Before  Nilsoh  and  Bms,  JJ.,  Southern  District  of  New  Toric,  November 
24th,  1864). 

This  was  an  action  on  the  case  for  the  infringement  of 
Letters  Patent  granted  to  the  plaintiff  October  lOth,  1834, 
and  extended  for  seven  years,  for  an  improyement  in  cooking 
stoves.  It  was  tried  in  October  term,  1851,  before  Mr. 
Justice  Kelson  and  a  jnry,  and  a  verdict  was  found  for  the 
plaintiff.  The  defence  was,  that  the  plaintiff  was  not  the 
original  and  first  inventor  of  the  thing  patented,  and  that  the 
discovery  was  well  known  and  in  public  use  prior  to  his  ap- 
plication for  his  patent.  A  motion  was  now  made  by  the 
defendants  for  a  new  trial,  on  a  case  made,  on  the  ground  that 
the  verdict  was  against  the  evidence.    Objection  was  also 

made  to  the  patentability  of  the  alleged  invention. 

• 

Carrmgton  WUson^  in  person. 
Charles  O*  Conor ^  for  the  defendants. 

Bbtts,  J.  The  decision  of  this  case  will  be  placed  upon 
the  ground  that  the  verdict  was  against  evidence.  It  was,  in 
our  view,  without  competent  evidence  to  support  it,  even  if 
no  proofs  had  been  produced  on  the  part  of  the  defendants. 

The  patent  was  for  an  improvement  in  cooking  stoves. 
The  Court,  in  its  instnictions  to  the  jury,  construed  the  pat- 
ent to  claim  the  invention  of  placing  the  fire-chamber  in  the 
middle  of  the  oven,  so  that  the  latter  might  receive  the  heat 
on  three  sides  at  once.  The  substance  of  the  claim  is,  that 
the  patentee  makes  the  heat  of  three  sides  of  the  fire-chamber 
available  for  cooking.  He  has  one  oven,  with  three  doors, 
extending  all  along  the  sides  and  back  of  the  fire-chamber. 
The  summary  in  his  specification  on  this  head  is,  ^^  the  placing 
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the  fire-chamber  in  the  middle  of  the  oyen,  bo  that  the  latter 
may  receiye  the  heat  of  three  sides  thereof  at  once."  All  the 
testimony  given  bj  the  plaintiff  on  the  trial  was  directed  to 
this  particalar  of  his  claim.  He  proved,  by  two  witnesses, 
that  a  stove  witii  an  oven  on  three  sides  of  the  fire-chamber 
was  useful ;  and,  by  one  witness,  that,  prior  to  seeing  the 
plaintiff's  stove,  he  had  seen  ovens  having  the  articles  to  be 
baked  located  on  one  side  of  the  fire-chamber,  and  others  in 
which  the  articl6s  were  placed  on  opposite  sides  of  the  fire- 
chamber,  the  whole  being  three  rectangular  compartments  of 
equal  length,  the  fire  occupying  the  middle  compartment, 
and  that  he  had  not,  before  seeing  the  plaintiff's  stove,  known 
of  one  which  had  the  front  side  of  the  fire-chamber  on  a  line 
with  the  front  side  of  the  oven,  and  the  oven  connected  be- 
hind the  fire-chamber. 

The  plaintiff  does  not,  by  his  specification,  nor  did  he  by 
testimony  on  the  trial,  diow  any  peculiarity  of  construction 
in  his  oven  or  fire-chamber,  or  point  out  any  shape  or  size  of 
the  parts,  or  method  of  arrangement,  that  is  original  with  him, 
other  than  leaving  the  space  behind  the  fire-chamber  open,  as 
a  part  of  the  entire  oven — ^that  is,  instead  of  forming  three 
ovens  or  compartments  around  the  fire-chaihberj  he  removes 
the  partitions  behind  the  fire-chamber,  and  makes  a  single  cook- 
ing space,  instead  of  the  three  spaces  into  which  that  part  of 
the  stove  in  common  use  is  divided.  We  are  not  convinced, 
if  this  be  an  original  idea  with  the  plaintiff,  that  the  change 
is  a  patentable  discovery.  Ordinarily,  a  patent  is  jpritna 
facie  evidence  that  the  discovery  claimed  is  new  and  useful ; 
and  any  person  who  undertakes  to  use  any  thing  similar  to 
it,  and  producing  like  effects,  must  disprove  the  title  of  the 
patentee  to  his  grant.  But  we  suppose  that  a  patent 
for  a  discovery  which  is  manifestly  frivolous  cannot  bo 
sustained,  and  that  it  is  competent  for  the  Court  to  declare  a 
patent  to  be  inoperative  for  such  cause^  when  that  is  apparent 
upon  the  face  of  the  specification.  As,  if  the  plaintiff  had 
taken  out  a  patent  for  the  discovery  of  making  a  fire  in  a  grate, 
or  for  placing  a  blower  or  cover  before  it,  to  quicken  its  kind- 
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ling,  or  for  exposing  to  ihe  eide  of  a  heated  fire-cbambery  ob- 
jects intended  to  be  affected  by  the  heat,  a  Court  could  hard- 
ly be  required  to  adjudge  itself  to  be  so  judicially  blind  to 
the  state  of  the  arts  and  the  usages  of  life,  as  to  be  unable  to 
discover,  except  through  the  teaching  of  witnesses,  that  the 
things  patented  were  in  common  use,  and  therefore  could  not 
be  monopolized  by  a  patent. 

We  do  not,  however,  feel  it  necessary  to  dispose  of  this 
case  on  that  view.  The  evidence  given  by  both  parties  on 
the  point  of  novelty  is  before  us,  and  we  think  it  is  clearly 
shown,  that  the  use  of  the  fire-chamber  for  heating  circum- 
jacent ovens,  was  a  thing  long  and  familiarly  known  in  the 
arts  when  the  patent  was  issued.  One  witness  testifies  to  a 
plan  of  cooking  range  that  was  made  public  in  1796 ;  and  it 
appears  that  a  similar  contrivance  was  described,  with  draw- 
ings annexed,  in  Webster's  Encyclopaedia  of  Domestic  Econ- 
omy. That  range  was  constructed  with  a  fire-chamber  in- 
side of  the  shell  or  general  exterior  of  the  stove,  and  com- 
partments were  heated  from  each  side  of  the  fire-place,  one 
for  baking,  and  one  containing  water  to  be  heated,  these  be- 
ing contiguous  to  the  sides  of  the  fire-place ;  while,  behind 
the  fire-chamber,  was  a  third  compartment,  with  an  open 
space  heated  in  the  same  manner,  and  the  hot  air  in  which 
came  in  contact  with  the  boiler.  Other  witnesses  proved 
the  construction  and  use  of  similar  cooking  ranges,  the  fire- 
chamber  in  which  was  placed  inside  of  the  body  of  the  oven, 
and  heated,  from  its  three  sides,  other  compartments  fitted 
up  for  baking,  boiling,  etc.,  the  materials  used  for  the  oven 
being  tin  or  sheet  iron.  A  patent  granted  to  Eliphalet  IN'ott, 
January  9th,  1884,  describes  an  oven  constructed  in  a  man- 
ner substantially  the  same  with  that  claimed  by  the  plaintiff; 
so,  also,  does  a  patent  issued  March  29th,  1834,  to  Stephen 
J.  Gold.  No  testimony  was  produced  by  the  plaintiff  coun- 
tervailing these  proofs. 

The  defendants  further  gave  evidence,  that  the  ranges  built 
by  them  did  not  contain  the  single  oven  surrounding  the 
three  sides  of  the  fire-chamber,  in  the  manner  claimed  by 
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the  plaintiff  to  be  his  inrention,  but  consisted  of  two  ovens 
or  compartments,  one  placed  on  each  side  of  the  fii*e-chamber, 
and  of  a  third  one  behind  it,  in  which  was  contained  a  metal 
pipe,  used  for  heating  water  to  be  distributed  over  the  house. 
The  defendants'  ranges,  with  the  two  ovens  of  .that  construc- 
tion, were  built  and  in  public  use,  in  New  York,  several  years 
anterior  to  the  grant  of  the  patent  to  the  plaintiff.  No  evi- 
dence was  given  by  the  plaintiff  rebutting  that  proof,  or  show- 
ing that  the  defendants  used  the  three  sides  of  their  fire- 
chamber  for  heating  a  single  oven  in  the  manner  claimed  by 
the  plaintiff. 

Without  placing  the  decision  of  the  case  upon  the  con- 
struction of  the  patent,  we  think  it  is  clearly  shown  that  the 
verdict  of  the  jury,  both  as  to  the  novelty  of  the  plaintiff's 
invention  and  as  to  its  infringement  by  the  defendants,  is  de- 
cidedly against  the  evidence  given  in  the  cause.  The  verdict 
must,  therefore,  be  set  aside,  and  a  new  trial  be  granted,  the 
costs  to  abide  the  event  of  the  suit 


Nathaniel  L.  Geiswold  and  others 
The  Union  Mutual  Insusancb  (Company  of 

FmL/LDELPHU. 

The  general  rule  of  commerdiil  law  is  that,  as  between  insurers  and  insured,  a 
rained  policy  is  to  be  taken  as  settling  the  tnie  value  of  the  subject  insured, 
unless  the  valuation  is  shown  to  be  fraudulent  or  enormously  excessive. 

It  is  not  an  ingredient  of  the  contract  of  insurance  that  it  shaU  be  enforced 
conformably  to  the  law  of  the  place  where  it  was  executed. 

The  case  of  LapBley  v.  The  United  8taU»  7n«.  Co^  (4  Binney^  502),  had  reference 
only  to  an  open  policy. 

Where  the  owner  of  a  vessel  was  insured  on  its  freight  under  a  valued  policy, 
and  there  was  a  jettison  of  a  portion  of  the  cargo,  so  that  the  freight  on  that 
portion  was  lost :  ffeld^  in  an  action  on  the  policy,  that  the  amount  of  the  re- 
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covery  wai  to  be  computed  on  the  baoa  of  tbe  valaation  in  the  policy,  tnd 
that  the  liability  of  the  inBorer  was  not  limited  by  the  amount  oontributed  by 
the  insured  on  a  general  average  adjustment. 

(Before  Nelson  and  Bsrrs,  JJ.,  Southern  District  of  New  York,  Noyember 
24tb,  1864). 

This  was  an  action  of  assumpsit  upon  a  policy  of  insurance 
efiFected,  in  Febrnary,  1848,  by  the  plaintiJSfe  with  the  defend- 
ants, who  were  a  Pennsylvania  corporation.  The  policy  was 
executed  at  Philadelphia.  The  insurance  was  for  $5,000, 
upon  freight  on  board  the  ship  Helena,  on  a  voyage  from 
New  York  to  Canton,  and  back  to  the  United  States,  with 
liberty  to  use  any  Northern  port  in  China.  Among  the  per- 
ils insured  against  were  jettisons.  The  defendants  pleaded 
the  general  issue  and  payment.  The  action  was  tried  in 
October  Term,  1858.  The  following  facts  appeared:  In 
July,  1848,  the  Helena  left  Shanghai,  a  Northem  port  in 
China,  for  New  York,  with  a  cargo  of  goods  on  freight.  The 
plaintiffs  were  the  owners  of  the  ship  and  of  most  of  the 
cargo.  She  met  with  various  disasters,  which  made  it  neces- 
sary to  throw  overboard  portions  of  the  cargo.  The  plaintiffs 
claimed  that  the  defendants  were  liable,  under  the  policy, 
for  one-sixth  of  the  loss  of  freight.  The  declaration  averred 
such  loss  to  be  $12,000,  and  claimed  $2,000  from  the  defend- 
ants. The  actual  freight  for  the  voyage,  on  the  whole  cargo, 
according  to  the  rate  specijGied  in  the  bills  of  lading,  and 
which  were  the  current  market  rates  at  Shanghai,  at  the  time 
of  shipment,  amounted  to  $12,795  81.  The  actual  freight 
on  that  part  of  the  cargo  which  was  jettisoned,  amounted  to 
§4,949  95 ;  and  the  freight  on  the  residue  of  the  cargo,  which 
arrived  at  New  York,  amounted  to  $7,845  86. ' 

After  the  arrival  of  the  ship  in  New  York,  a  statement  of 
the  general  average  of  the  cargo  jettisoned,  and  of  the  freight 
thereon,  was  prepared,  in  which  the  owners  of  the  ship  were 
allowed  $4,949  95  for  freight  on  the  jettisoned  cargo,  in  con- 
tribution, and  the  contributory  sum  assessed  upon  the  freight 
was  $1,657  92.    That  part  of  the  cargo  which  was  not  jetti- 
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soned  arrired,  and  was  delivered  at  the  port  of  destination, 
so  as  to  entitle  the  ship  owners  to  collect  the  freight  thereon 
specified  in  the  bills  of  lading.  The  defendants  paid  to  the 
plaintifb  $29  886,  which  they  insisted  was  a  full  satisfaction  of 
all  claim  by  the  plaintiffi  on  them,  on  account  of  said  losses. 
A  veixlict  for  the  plaintiffi,  for  $1,500,  was  taken  by  consent, 
subject  to  the  opinion  of  the  Court,  on  a  case  to  be  made. 

Marshall  S.  BichoeU^  for  the  plaintiffl. 

WHUam  Kent,  for  the  defendants. 

Betts,  J.  The  merits  of  this  case  depend  upon  the  ques- 
tion, whether  the  recompense  demanded  by  the  plaintiffs  for 
the  loss  of  fireight  is  to  be  determined  by  the  adjustment 
stated  on  the  termination  of  the  voyage,  or  by  the  valuation 
fixed  in  the  policy. 

The  general  rule  of  commercial  law  is,  that,  as  between 
insurers  and  insured,  a  valued  policy  is  to  be  taken  as  set- 
ting the  true  value  of  the  subject  insured,  unless  the  valua- 
tion is  shown  to  be  fraudulent  or  enormously  excessive.  This 
doctrine  is  laid  down  by  text  writers  of  the  highest  authority, 
and  is  sanctioned  by  adjudged  cases  in  the  United  States  and 
in  England.  (1  Marshall  on  Ins.y  200,  Oondrfs  ed.y  228 ;  1 
Arnoidd  on  Ins.j  18, 809 ;  3  Ken^s  Comm.j  Sth  ed.,  272,  844 ; 
PhiUips  <m  Ins.j  Sd  ed.^  oh.  14,  aHs.  1178, 1188 ;  Lewis  v. 
jRuekerj  2  Burr.^  1171, 1172 ;  Marine  Ins.  Co.  of  Alexan- 
dria V.  Hodgson^  6  Oram^h^  206 ;  Watson  v.  The  Ins.  Co.  of 
North  America^  8  Wash.  C.  C.  5.,  1 ;  Sned  v.  The  Delaware 
Ins.  Co.y  1  ii?.,  509;  Be  Longuemere  v.  The  Phomix  Ins. 
Co.y  10  Joh/M.y  127 ;  Be  I/mguemere  v.  The  New  York  Fire 
Ins.  Co.j  Id.y  201). 

If  the  demand  in  controversy  in  this  case  rested  upon  a 
total  loss  of  the  freight  insured,  by  direct  perils  of  the  sea, 
the  amount  recoverable  by  the  plaintifb  would  be  determined 
by  the  valuation  in  the  policy,  the  goods  having  been  shipped 
and  earning  freight  without  regard  to  the  actual  worth  of 


234  SOUTHERN  DISTBICT  OF  NEW  YORK, 

Grbwold  v.  The  Union  Mututl  Ins.  Co. 

the  freight  at  the  port  of  departure  or  discharge.  That  posi- 
tion is  conceded  upon  both  sides.  But  the  defence  is  placed 
upon  what  is  regarded,  by  some  authorities,  as  a  radical  dis- 
tinction between  a  loss  of  freight  by  means  of  a  jettison 
of  the  goods  during  transportation  at  sea,  and  a  loss  by 
destruction  of  the  goods  through  sea  perils  acting  directly 
on  them  —  a  distinction  supposed  to  demand  a  different 
rule  of  compensation  as  between  insurers  and  insured.  Our 
examination  of  this  case  will  be  chiefly  directed  to  that  par- 
ticular point. 

The  rule  supposed  by  the  defendants  to  govern  this  case  is 
stated,  in  many  text  writers  on  insurance  law,  to  be,  in  sub- 
stance, that  a  loss  by  jettison  is  one  compensated  by  general 
average,  in  the  first  instance,  and  not  by  the  underwriters ; 
thdr  liability,  under  such  loss,  being  to  compensate  the  in- 
sured for  his  average  contribution,  and  not  primarily  to 
recompense  him  for  his  direct  loss  from  the  sea  peril.  {Ar- 
notdd  on  Ina.y  9i8  to  Q50 'y  AhboUonShyppingySMt;  ZKenfs 
Comm.y  232).  This  proposition  is  by  no  means  universally 
accepted  by  text  writers,  to  the  extent  of  excluding  the 
direct  liability  of  the  insurers  for  the  jettison  loss.  (2  Phil- 
Ups  on  Ina.y  Zd  ed.^  arts.  1348,  1617).  And  the  contrary 
doctrine  is  established  by  the  decisions  of  the  Courts  of  this 
State,  {Maggrath  v.  Chv/re\  1  CaineSy  196 ;  Vandenheuvd 
V.  The  United  Ins.  Co.y  1  Johns.y  406),  and  of  the  Cir- 
cuit Court  of  the  United  States  in  the  First  Circuit.  {Pot- 
ter V.  Providence  Washington  Ins.  Co.y  4  Mason^  298).  It 
is  not  our  purpose  to  enter  into  this  topic,  upon  which  there 
is  a  conflict  of  decisions  between  the  Supreme  Courts  of  ]^ew 
York  and  Pennsylvania,  {Maggrath  v.  Churchy  ut  supra; 
Lapsley  v.  The  United  States  Ins.  Oo.j  4  Bvnney^  502) ;  be- 
cause it  is  essentially  one  of  remedy  concerning  the  method 
of  enforcing  remuneration,  and  does  not  involve  the  ques- 
tion of  the  responsibility  of  the  defendants,  or  the  amount  of 
their  liability.  Conceding  that  they  stand  chargeable  to  the 
insured  for  the  loss  sustained  by  the  jettison,  it  is  unimpor- 
tant to  the  ascertainment  of  fihe  amount  they  are  subject  to 
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pay,  whether  the  action  for  its  recovery  be  secondarily 
against  them,  for  an  indemnity,  because  of  the  average  con- 
tribution to  which  the  insured  have  been  subjected,  or  pri- 
marily, upon  the  stipulations  of  the  policy.  We  regard  the 
defence  in  this  case  as  resting  on  the  position,  that  the  plain- 
tiff are  entitled  to  charge  the  defendants  with  no  more  than 
tlie  contributory  amount  paid  by  the  plaintiffs  in  discharge 
of  the  average  adjustment ;  and,  accordingly,  in  fixing  the 
rule  of  recovery,  it  »  esBentially  immaterkl  whether  ihat 
adjustment  and  contribution  be  looked  to  as  the  foundation 
of  the  action,  or  be  applied,  in  a  suit  on  the  policy,  as  the 
measure  of  the  loss  sustained  by  the  plaintiffs. 

We  have  not  been  referred  to  any  case  in  whieh  the  facts 
presented  the  point  for  judgment  in  the  aspect  in  which  it 
comes  before  us.  In  Zapsley  v.  The  United  States  Ins.  Co.y 
{lit  mpra),  chiefly  relied  upon  by  the  defendants,  the  reasoning 
of  the  Court  may  be  claimed  to  embrace  the  principles  of  this 
defence.  But  the  insurance  in  that  case  was  by  an  open  policy, 
and  the  decisions  and  dicta  referred  to  in  its  support  had  rela- 
tion also  to  open  policies.  And  it  is  to  be  further  observed, 
that  the  specific  question  presented  in  this  case  did  not  arise 
in  that.  The  controlling  point  there  settled  was,  that  the 
insured  were  not  entitled  to  abandon  the  goods  saved  and 
charge  the  insurers  with  a  total  loss.  It  was  also  ruled,  as 
to  the  mode  of  recovery,  that  the  insured  must  first  apply  for 
the  average  contribution  allotted  him,  and,  in  case  it  was  not 
paid,  that  he  would^  after  that,  have  his  action  against  the 
underwriters  for  that  amount.  One  consideration  applies  to 
that  case,  and  affords  ground  for  upholding  it,  which  does 
not  touch  the  cardinal  feature  of  this.  The  amount  of  loss 
sustained  by  the  insured,  whether  it  consista  in  the  destruc- 
tion of  a  part  or  of  the  whole  of  his  goods,  must  necessarily, 
on  an  open  policy,  be  ascertained  by  means  aliunde  the  poli- 
cy. A  standard  of  value,  is,  in  such  case,  furnished  by  an 
average  adjustment.  It  matters  not  that  the  adjustment  may 
not  be  universally  made  upon  a  common  principle  of  valua- 
tion, and  that,  under  one  jurisdiction,  the  prime  cost,  and, 
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nnder  another,  the  current  price  at  the  time  of  loss,  or  the 
price  at  the  time  and  place  of  shipment  or  of  discharge,  may 
govern  the  valoation.  {Jacobsori's  Sea  Lav>%^  850,  851 ; 
JSeneckey  London  ed.y  296;  3  JKent^s  Gomm.y  835).  Still, 
the  adjustment,  when  fixed,  determines  the  rate  of  allow- 
ance upon  which  the  contribution  is  to  be  made.  And, 
doubtless,  it  also  affords  the  rule  upon  which  the  underwriter 
is  chargeable,  in  satisfaction  of  that  contribution.  (2  Amould 
on  Ins.y  929).  .  That  liability,  however,  would  be  the  result 
of  an  implied  and  not  an  express  engagement  in  respect  to 
the  amount  of  recompense  to  ihe  insured.  The  action  in  the 
Pennsylvania  Oourt  did  not  assume  to  make  the  underwriters 
liable  for  a  sum  fixed  by  positive  stipulation,  nor  did  the 
question  as  to  the  effect  of  a  valuation  in  the  policy,  in 
diminishing  or  increasing  the  liability  of  an  underwriter, 
when  differing  from  the  adjustment  yaluation,  enter  into  the 
discussion  or  decision  of  thie  cause,  it  is  not  perceived  that 
there  is  any  distinction,  in  principle,  between  that  case  and 
the  New  York  case  of  MaggratK  v.  Chv/rck^  (t^  syprcC)^  from 
which  it  formally  dissents,  except  on  the  point  as  to  whether 
resort  must,  in  the  first  instance,  be  had  by  the  insured  to 
the  average  contributors  or  their  insurers,  or  whether  the 
remedy  may  be  primarily  against  the  underwriters  to  the 
plaintiff,  for  the  totality  of  the  contribution  due  the  plaintiff. 
This,  as  already  snggested,  partakes  rather  of  a  question  of 
process  than  of  right.  In  other  respects,  the  two  cases  are 
substantially  alike.  In  each,  the  plaintiff  claimed  a  right  to 
abandon,  and  to  recover  for  a  total  loss ;  and,  in  each,  the 
Court  decided  that  the  case  did  not  authorize  an  abandon- 
ment ;  and  the  compensation  awarded  in  each  was  the  sum 
fixed  by  general  average. 

As,  in  our  opinion,  it  cannot  be  justly  held  to  be  an  ingre- 
dient of  the  contract  of  insurance,  that  it  shall  be  enforced 
conformably  to  the  law  of  the  place  where  it  was  executed,  it 
is  enough,  in  this  instance,  that  the  action  brought  conforms 
to  the  law  of  the  forum  in  which  it  is  prosecuted ;  and  we 
are  not  called  upon  to  determine  whether  it  would  be  sus- 
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tainable  in  the  tribxmals  of  Fennsjlvania.  The  defendants 
having  entered  their  appearance,  and  pnt  in  pleas  of  non- 
assumpsit  and  payment  in  the  canse,  we  are  to  assmne  that  the 
snit  has  been  regnlarly  instituted  in  this  Court,  and  that  the 
plaintiff  are  entitled  to  the  same  remedy  under  it,  as  if  the 
action  was  m  rem^  or  against  non-residents  of  the  State,  duly 
served  within  this  District 

The  point  upon  the  merits,  then,  is — Does  the  fact  that 
the  loss  of  freight  was  occasioned  by  a  jettison  of  the  goods, 
and  was  made  a  subject  of  general  average,  supersede  or 
suspend  the  title  of  the  plaintifib  to  recompense  upon  the 
contract  of  insurance  itself,  or  supplant  that  contract  by  a 
different  obligation  of  the  insurers,  to  be  responsible  only  for 
the  amount  contributed  by  the  insured  on  such  general  aver- 
age ?  The  affirmative  of  this  position  is  maintained  by  the 
defendants,  on  what  is  assumed  to  be  the  settled  law  re- 
specting losses  resulting  from  jettison.  No  case,  however, 
is  produced  in  which  that  doctrine  is  directly  adjudged  in 
respect  to  claims  under  valued  policies ;  and  the  question  is 
to  be  answered  upon  general  principles  govemiDg  the  appli- 
cation of  the  law  merchant. 

The  reasoning  in  support  of  the  defence  is  grounded  upon 
the  decision  in  Lapd^  v.  The  ^United  States  Ins.  Co.^  {ut 
8upra)y  and  the  cases  there  referred  to.  But,  as  has  been 
already  remarked,  the  decision  in  that  case  is  limited  to  its 
own  facts,  and  determines  no  more  than  the  method  of  recom- 
pense to  be  pursued  by  the  insured  under  an  open  policy ; 
and,  unless  that  carries  a  legal  implication  that  the  same  doc- 
trine governs  in  cases  of  valued  polices,  the  Pennsylvania 
Court  has  not  met  the  question  now  raised. 

An  able  opinion  by  the  counsel  who  argued  the  case  for 
the  Insurance  Company  in  the  Pennsylvania  Court,  in  sup- 
port of  the  decision  rendered  therein,  and  of  its  applicability 
to  the  present  case,  has  been  produced  on  this  argument,  and 
submitted  to  us  for  perusal.  He  adds  to  the  citations  found 
in  the  reported  case,  a  reference  to  2  Valiriy  654,  and  to  2 
Boxday  Petty  on  Emerigon.    The  latter  authority  is  not  now 


238  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Grisirold  «.  The  Union  lintnal  Ina,  Co. 

accessible  to  ns ;  bat  Yalin,  in  the  place  cited,  sheds  no  light 
on  the  present  inquiry,  because  he  is  discussing  the  general 
rule  as  to  the  place  where  the  yaluation  of  freight  on  goods 
jettisoned  is  to  be  ascertained.  He  evidentlj  regards  the 
rule  indicated  by  him  as  one  to  be  applied  where  no  method 
of  fixing  the  value  is  established  between  the  parties.  (2 
VaUriy  lib.  3,  tit.  8,  art.  6).  We  find  no  intimation,  in  any 
part  of  his  Commentaries,  that  a  fiiced  role  of  adjustment  was 
determined  by  any  form  of  positive  law,  or  that  it  would 
be  incompetent  for  the  ship-owner  and  the  freighters  to 
appoint  a  different  mode  of  valuation  than  the  worth  of  the 
freight,  if  it  should  all  be  made  at  the  port  of  destination. 
Nor  do  we  understand  the  62d  note  of  Boccus,  relied  upon 
in  that  argument,  and  cited  in  the  Pennsylvania  decision,  to 
exact  the  interpretation  put  upon  it  in  that  relation.  The 
question  proposed  and  solved  by  the  note,  touches  the  scope 
of  the  obligations  of  underwriters.  By  asking  if  their  liabil- 
ity is  to  secure  an  indemnity  to  the  assured,  and  denying  it 
that  extent,  the  writer  necessarily  assumes  that  the  query  ap- 
plies to  open  policies,  under  which  usage  supplies  a  measure 
of  damages  for  want  of  one  ascertained  and  determined  be- 
tween the  parties.  This  is  manifest  from  the  provisions  of 
notes  31  and  82.  Boccus  there  marks  the  distinction  when 
the  goods  are  not  valued  in  the  policy,  and  when  they  are  so 
valued.  In  the  latter  case,  he  says — where  the  goods  ha/oe 
been  estimated  at  a  certain  value^  the  estimated  value  must 
undovhtedly  he  paid.  This  view  of  the  distinction  is  support- 
ed by  MarshaU^  (book  1,  eh.  15).  Neither  writer  asserts  that 
a  loss  by  jettison  is  taken  out  of  that  plain  and  simple  prin- 
ciple, and  made  subject  to  an  arbitrary  rule  adverse  to  the 
agreement  and  stipulation  of  the  parties. 

We  feel  persuaded  that  no  adjudged  case  will  be  found,  in 
which  an  adjustment  of  general  average  is  held  to  nullify  the 
stipulation  of  the  policy  in  regard  to  the  indemnity  of  the 
insured.  The  law  only  recognizes  the  adjustment  as  a  rule 
of  compensation  in  case  the  parties  are  sUent.  It  does  not 
inhibit  their  adopting  a  rule  by  mutual  agreement. 
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In  case  of  a  deterioration  or  partial  loss  of  property  insur- 
ed, there  might  be  reason  for  resorting  to  the  estimates  in  an 
adjustment,  as  a  proper  measure  of  that  loss  or  damage,  al- 
though the  policy  was  a  valued  one,  on  the  ground  that  the 
valuation  had  relation  to  the  totality  of  the  articles,  and  that, 
the  loss  not  being  total,  the  usage  governing  the  allowance 
under  general  average  might  very  properly  supply  the  rule 
of  damages.  This  seems  to  have  been  the  point  of  view  in 
which  the  Supreme  Court  of  Massachusetts  accepted  the  rule 
xmder  a  valued  policy.  {Clark  v.  United  Fire  and  Marine 
Ins.  Co.,  7  Mass.,  365).  And  tliat  qualification  would  seem 
to  apply  only  where  a  portion  of  the  thing  insured  at  a 
fixed  valuation  is  preserved.  It  does  not  necessarily  include 
distinct  things  totally  lost,  which  compose  part  of  a  pol- 
icy. Even  this  concession  of  the  rule,  however,  is  discoim- 
tenanced  by  elementary  writers  of  commandtag  authority; 
(3  KenCs  Comm.j  274,  amd  cases  cited ) ;  and,  in  the  English 
Courts,  it  has  been  settled,  that  the  valuation  in  a  policy  is 
to  be  considered  the  correct  value  in  settling  losses,  totid  or 
partial.  {Irving  v.  Mamiing,  1  Cla/rh  cfe  FinneUy,  287,  6 
Mann.  Q.  cfe  SooU,  391). 

We  answer,  then,  to  the  question  raised  in  this  case,  wheth- 
er the  computation,  in  ascertaining  the  recompense  to  be 
made  for  the  destruction  of  part  of  the  goods,  and  the  conse- 
quent loss  of  freight  upon  them,  is  to  be  on  the  basis  of  the 
average  adjustment  or  of  the  valuation  in  the  policy,  that  the 
latter  famishes  the  rule  which  the  plaintifiB  are  entitled  to 
have  applied  to  this  case. 

The  advantage  acquired  by  the  plaintiffs  is  fortuitous.  It 
might  have  resulted  wholly  to  the  benefit  of  the  defendants. 
In  forming  the  compact,  both  parties  must  be  trnderstood  to 
have  contemplated  that,  if  a  loss  of  freight  occurred,  it  might 
greatly  exceed  the  sum  stated,  or  fall  largely  below  it.  They 
contracted  upon  that  chance ;  and,  aa  each  expected  the  con- 
tingency might  result  in  his  favor,  the  one  against  whom  it 
turns  cannot,  with  any  show  of  equity,  insist  upon  the  Courtis 
reframing  the  bargain  by  its  authority,  and,  after  he  has  been 
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allowed  to  enjoy  the  probability  of  reaping  an  advanti^e 
from  it,  coming  to  his  rescue,  when  the  matter  closes  unpro- 
pitiously to  his  expectations,  by  adjudging  the  case  as  if  the 
agreement  had  neyer  been  made  by  the  parties. 

In  our  opinion,  the  plaintifb  have  a  clear  l^al  right  to 
judgment  for  the  amount  of  their  loss,  estimated  upon  the 
valuation  fixed  in  the  policy.  The  computations  on  this  prin- 
ciple, submitted  to  the  Court,  have  not  been  objected  to  by 
the  defendants ;  and  judgment  will  be  entered  for  the  sum 
therein  stated,  unless  they  ask  a  reference  to  a  commissioner 
to  restate  the  allowance. 

Judgment  accordingly. 


The  New  England  Screw  Company 

vs. 
Charles  Bltven  and  Edward  B.  Mead. 

To  an  action  brought  by  A.,  to  recover  for  goods  sold,  B.  pleaded  that,  be- 
fore the  bringing  of  the  action,  B.  bad  saed  A.  hi  a  Stute  Court  of  New  York, 
to  reooTer  money,  and,  hi  that  snit^  had  attached,  under  the  State  kw,  the  debt 
sued  for  by  A. ;  that  A.  had  removed  into  this  Court  the  suit  in  the  State 
Court ;  that  it  was  still  pending;  and  that  the  attachment  still  held  the  debt : 
Held^  on  demurrer  to  the  plea,  that  it  was  bad. 

Where  a  suit  in  a  State  Court  is  remoTed  by  a  defendant  into  this  Court,  under 
the  12th  section  of  the  Act  of  September  24th,  1789,  (1  U.  8.  8kU.  at  Large^ 
79),  no  attachment  of  the  property  of  the  defendant  by  the  State  Court  can 
hold  that  property,  after  the  removal  of  the  suit  hito  this  Court,  unless  such 
attachment  was  the  origmal  process  in  4he  suit  in  the  State  Court 

Where  the  suit  in  the  State  Court  is  commenced  by  summons,  and  tiie  attach- 
ment  is  subsequently  issued  by  it,  as  a  separate  process,  such  attachment  is 
not  an  attachment  by  original  process,  within  said  12th  section,  so  as  to  hold 
the  property  attached,  after  the  removal  of  the  suit  into  this  Court 

State  statutes  are  rules  of  decision  hi  the  Courts  of  the  United  States,  when 
they  prescribe  a  law  governing  the  right  or  title  in  litigation,  but  are  not  al- 
lowed to  interfere  with  the  processes  or  modes  of  procedure  of  the  tribunals 
of  the  United  States. 

(Before  Nxlson  and  Birrs,  JJ.,  Southern  District  of  New  York,  November 
24th,  186^. 
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This  was  an  action  of  assumpsit^  bronght  by  the  plamtiffs, 
a  Sbode  Island  manufacturing  corporation,  to  recover  for 
goods  sold  to.  the  defendants,  to  the  amount  of  $5,000. 

The  defendants  interposed  a  special  plea  to  the  declaration, 
averring  that,  at  the  time  of  the  making  of  the  several  prom- 
ises in  the  declaration  mentioned,  an  Act  had  been  passed,  and 
was  in  force,  in  the  State  of  New  York,  which  authorized  a 
party  bringing  an  action  for  the  recovery  of  mon^  against 
a  foreign  corporation,  to  attach  the  property  of  such  corpo- 
ration, as  a  security  for  the  satisfaction  of  such  judgment  as 
the  plaintiff  might  recover  therein ;  and  that,  before  this  ac- 
tion was  instituted,  the  defendants  had  brought  an  action,  in 
the  Supreme  Court  of  ll^ew  York,  against  the  plainti£&,  for 
the  recovery  of  $4,966  50,  and,  in  that  action,  had  caused  the 
debt  sued  for  by  the  plaintiffs  by  the  present  action  in  this 
Court,  to  be  attached  by  the  Sheriff  of  New  York,  pursuant 
to  the  laws  of  the  State  of  New  York,  whereby  all  sums  of 
money  owing  by  the  present  defendants  to  the  plaintiffs  were 
attached  and  held  as  a  security  for  the  satisfiBiction  of  such 
judgment  as  the  attaching  suitors,  these  defendants,  might 
recover  against  these  plaintiffs.  The  plea  further  averred, 
that,  thereafter,  [the  plaintiffs  caused  the  said  action  in  the 
Supreme  Court  of  New  York,  to  be  removed  into  this  Court 
for  trial,  and  said  Supreme  Court  caused  an  order  to  be  made 
that  such  Court  would  not  proceed  further  in  the  said  cause ; 
that  the  suit  so  instituted  in  said  Supreme  Court  was  still 
pending  in  this  Court  and  undetermined ;  and  that  the  at- 
tachment issued  therein  still  held  the  debt  so  attached,  to  an- 
swer the  final  judgment  therein. 

To  this  plea  the  plaintiffi  demurred  generally,  and  the  de-- 
fendants  joined  in  demurrer. 

* 

Edwin  W.  Stoughton^  for  the  plaintiflfe. 

George  WiUiam  Wright^  for  the  defendants. 

Betts,  J.    It  appears  to  us  that  there  are  some  difficulties 
in  the  way  of  maintaining  this  plea  as  a  bar  to  the  action, 
17 
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either  by  way  of  abatement  or  in  chief,  whidi  were  not  m^i- 
tioned  on  the  argnment 

The  Act  of  the  State  of  New  York,  under  which  the  at- 
tachment pleaded  waB  taken  ont|  ib  one  directed  to  the  prac- 
tice and  proceedings  of  the  local  Conrta,  and,  in  that  charac- 
ter, in  no  way  controls  the  action  of  a  Court  of  the  United 
States.  State  statutes  are  roles  of  decision  in  the  Courts  of 
the  United  States,  when  they  prescribe  a  law  gOTerning  the 
right  or  title  in  litigation,  but  are  not  allowed  to  interfere 
with  the  processes  or  modes  of  procedure  of  the  tribunals  of 
the  United  States.  {Ihmocm  v.  Dar^j  1  J9(W.,  805,  306 ; 
Tti^ug  y.  JSobarty  6  Maaon^  878 ;  Wayman  y.  Souihard^  10 
Wheat.y  1 ;  Steamhoat  Orleans  y.  PhcAus^  11  Feters^'176j  184 ; 
Thompson  y.  Phillips^  Baldwin's  C.  C.  R.^  216,  374).  The 
argument  of  the  plea,  therefore,  if  well  founded,  that  the  pro- 
cess of  attachment  set  up  therein  would  operate,  under  the 
State  law,  as  a  withdrawal  or  eztinguidiment  of  the  cause  of 
action  upon  which  the  plaintiffii  are  prosecuting,  would  not 
ayaU  to  that  purpose  here. 

The  plea  does  not  ayer  that  an  indebtedness  of  these  plain- 
tiff to  these  defendants  existed  and  was  the  subject  of  attach- 
ment under  the  State  process,  when  the  attachment  issued 
and  was  seryed,  nor  that  the  attachment  was  part  of  the  ori- 
ginal process  by  which  the  suit  in  the  State  <>>urt  was  com- 
menced. This  Court  cannot  judicially  infer  a  summary  juris- 
diction of  that  character  in  a  local  magistrate,  or  take  notice 
of  any  proyisions  of  the  State  law  conferring  it,  which  are  not 
set  forth  in  the  plea.  A  rehearsal  in  the  plea,  to  the  effect  that 
the  seryice  of  the  attachment  diyested  the  corporation  of  the 
right  to  prosecute  for  the  debt  claimed  in  the  declaration, 
cannot  be  receiyed  by  this  Court  as  tantamount  to  an  ayer- 
ment  that  the  statute,  in  a  case  so  circumstanced,  gaye  to  the 
defendants  such  title  to  the  debt,  or  such  power  oyer  it,  or 
such  lien  upon  it,  as  excluded  or  suspended  the  authority  of 
the  plaintifis  to  seek  its  enforcement  in  their  own  name  and 
right.  It  is  not  to  be  presumed  that  an  enactment  seemingly 
repugnant  to  general  principles  of  right  and  equity  in  respect 
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to  private  property,  has  been  adopted  by  any  legislature ;  and, 
if  the  defendants  desire  to  avail  themselves  of  an  autborily  of 
that  charaeter  over  debts  alleged  to  be  owing  by  them,  it  de- 
volves npon  .them  to  point  ont  distinctly  the  appointment  of 
law  which  confers  it  npon  them. 

We  think  these  are  substantive  defects  in  the  plea,  whether 
it  be  regarded  aa  in  abatement  or  in  bar.  But  the  essential 
vice  of  the  plea  is,  that  it  seeks  to  exclude  the  plaintiff,  in  the 
maintenance  of  their  rights,  from  the  benefit  of  a  cross  action, 
and  to  restrict  them  to  a  defence  to  the  suit  instituted  against 
them.  We  are  referred  to  no  case  in  which  a  defendant  has 
been  allowed  to  defeat  an  action  at  law  against  him  by  plead- 
ing the  existence  of  a  pending  suit  brought  by  himself  against 
his  adversary.  The  plea  of  a  former  action  pending,  in 
abatement  or  in  bar,  is  given  in  the  books,  only  in  case  the 
same  party  institutes  double  actions  for  the  same  subject 
matter  in  the  same  Court.  {Bae.  Ah.,  Pl.j  M.)  If  the  attach- 
ment process  was  first  in  order  of  time,  as  between  these  ac- 
tions, then  the  present  suit  is  no  more  than  a  cross  action  on 
the  part  of  these  plainti£&.  That  another  suit  is  pending  for 
the  same  cause  of  action  in  a  different  Court,  cannot  be 
pleaded  in  bar  or  in  abatement,  (JBotime  v.  Joy^  9  John%.^ 
221) ;  and  it  makes  no  difference  whether  both'  suits  are  in 
the  same  jurisdiction,  or  whether  one  is  in  a  Court  of  the 
United  States  and  the  other  in  a  State  Court.  ( Wcihh  v. 
Durkvr^^  12  Johna.^  99).  Even  a  plea  of  a  former  recovery 
cannot  be  supported,  unless  it  be  also  averred  that  satisfac- 
tion has  been  bad  of  the  cause  of  action.  {Perkins  v.  Parker^ 
1  Mass.y  117).  A  plea  in  bar  or  in  abatement  is  badj  in  either 
case,  upon  demurrer. 

It  is  not  unimportant  to  observe  further,  that  the  plaintiffs 
in  this  case,  being  a  corporation  of  Rhode  Island,  sued  in  the 
Supreme  Court  of  this  State  by  citizens  of  this  State,  removed 
the  cause  into  this  Court,  under  the  12th  section  of  the  Judi- 
ciary Act  of  September  24th,  1789.  That  section  provides 
that,  on  the  removal  of  a  cause  in  that  manner  from  a  State 
Court  to  a  Court  of  the  United  States,  "  any  attachment  of  the 
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goods  or  estate  of  the  defendant  by  the  original  processj  shall 
hold  the  goods  or  estate  so  attached,  to  answer  the  final  judg- 
ment, in  the  same  manner  as,  by  the  laws  of  sndi  State,  they 
woold  have  been  holden  to  answer  final  judgment,  had  it 
been  rendered  by  the  Court  in  which  the  suit  commenced." 
(1  U.  S.  Stat,  at  ZargSj  79,  80).  The  plea  shows  that  the 
action  against  the  corporation  was  commenced  by  snmmonSj 
and  that  the  warrant  of  attachment  was  a  separate  process, 
subsequently  obtained,  under  the  mandate  of  a  Judge  of  the 
Supreme  Court/  in  the  manner  prescribed  by  the  State  stat- 
ute. That  statute  is  held  by  the  State  Court  to  require  an 
action  against  a  foreign  corporation  to  be  actually  pending, 
commenced  by  summons,  before  a  Court  or  a  Judge  is  author- 
ized to  issue  a  wan*ant  of  attachment.  {Fisher  v.  Curtis^  2 
Sandf.  ySl  C.  i?.,  600).  Therefore,  the  attachment  cannot  be 
the  original  process  which  is  to  carry  with  it  a  lien  upon  the 
estate  attached,  on  the  removal  of  the  cause  into  this  Court ; 
and  the  defendants  can  claim  no  advantage  or  priority  under 
the  attachment,  in  this  tribunal,  in  this  case,  if  it  might,  under 
any  circumstances,  abate  or  bar  the  cross  action  of  the  plain- 
tiffi. 

Judgment  is,  therefore,  ordered  for  the  plaintiffs  upon  the 
demurrer,  with  leave  to  the  defendants  to  plead  over  upon 
the  usual  terms. 


Jean  C.  O.  Bateau 

vs. 

Pierre  L.  Bernard,  Eugene  Terray,  and  Heman  J. 

Bedfield.    In  Equity. 

This  Court  wiU  not,  on  affidavit,  and  on  the  hearing  of  an  application  for  an  in- 
Jonction,  founded  on  a  bill  which  avers  the  citizenship  of  a  defendant,  dispose 
of  the  objection  that  he  is  an  alien,  unless  the  fact  of  such  alienage  is  indis- 
putably dear.  Where  such  alienage  is  to  be  set  up,  it  must  be  pleaded,  par- 
ticularly where  he  is  resident  in  the^United  States,  and  is  transacting  business 
there. 
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Where  goods  are  entered  at  the  Custom-Houae,  and  are  then  deposited  in  a 
bonded  warehouse,  the  Collector,  although  haviug  the  custody  of  the  goods,  is 
not  a  proper  party  to  a  suit  between  riTal  cUdmants  to  the  ownership  of  the 
goods,  where  it  is  not  alleged  that  the  Collector  is  acting  wrongfully  and 
without  authority  of  kw. 

In  order  to  give  Jurisdiction,  in  a  suit  brought  in  this  Court,  one  party,  plaint 
or  defendant,  must  appear  by  the  record  to  be  a  citizen  of  the  United  States. 

Jdning  an  alien  with  a  citizen  will  not  affect  the  jurisdiction,  especially  if  the 
alien  is  not  a  material  party. 

The  title  of  the  purchaser  of  property  firom  a  fraudulent  holder  of  it,  can  only  be 
sustained  when  he  acquired  it  bona  Jide^  and  without  notice  of  the  wrongful 
possession  of  his  Tender.  Otherwise,  such  vendee  will  hold  the  property 
subject  to  an  the  remedies  that  could  be  enforced  agidnst  it  in  the  hands  of 
such  Tendor. 

Where  A.  averred,  in  his  Ull,  that  B.  obtained  goods  from  him  by  fraud,  and  had 
sold  them  to  C.  by  a  sham  sale,  or  with  knowledge  by  C.  of  such  fraud,  and 
without  oonaderation,  an  ii^unction  was  granted,  before  answer,  to  restrain 
B.  and  C.  from  parting  with  or  interfering  with  the  goods. 

But  an  injunction  against  the  Collector,  in  whose  custody  the  goods  were,  in  a 
bonded  warehouse,  tm  an  entry  of  them  by  B.,  was  refiised. 

(Before  Bens,  J.,  Southern  District  of  New  Tork,  December  SOtb,  1864). 

The  bill  in  this  case  set  forth,  that  the  plaintiff  and  the 
defendant  Bernard  were  Fi*ench  subjects,  and  that  the  defend- 
ant Terray  was  a  citizen  of  New  York.  It  averred  that,  in 
May,  1854,  Bernard,  through  frandalent  representations,  made 
to  the  plaintiffs'  firm  in  France,  of  which  firm,  it  having  since 
gone  into  liquidation,  the  plaintiff  was  now  the  liquidator, 
procured  that  firm  to  send  to  Bernard,  at  Havre,  a  quantity 
of  brandy,  for  the  purpose  of  being  delivered  to  a  person  who 
was  represented  by  Bernard  as  desiring  to  purchase  it  to 
send  to  Chili ;  that  Bernard  did  not  deliver  the  brandy  to 
such  person,  but  shipped  it  to  New  Tork,  and  went  himself 
in  the  vessel  with  it ;  that  he  arrived  at  Now  York  on  the 
24th  of  July,  and  put  the  brandy  into  a  bonded  warehouse ; 
that,  on  the  10th  of  August,  he  made  a  sham  sale  of  it  to 
Terray,  or  a  sale  with  full  knowledge  by  Terray  of  the  fraud, 
and  without  consideration ;  that  Bernard  had  not  paid  for  the 
brandy ;  that  the  plaintiJOb'  firm  never  sold  it  to  Bernard, 
and  parted  with  it  only  on  his  false  representations;  that 
Bernard,  after  his  flight  from  France,  was  declared  a  bank- 
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rapt  there,  and  was  insolvent ;  and  that  the  brandy  was  now 
in  a  bonded  warehouse  at  New  York,  and  under  the  control 
of  the  defendant  Bedfield,  as  Collector  of  that  port.  The  bill 
prayed  for  an  injunction  to  restrain  the  defendants  from  part- 
ing with  the  brandy,  or  from  intermeddling  or  interfering  with 
it,  and  for  the  appointment  of  a  proper  person  as  receiver  of  it. 

The  plaintiff  now  moved  for  an  injunction  and  a  receiver. 

The  defendant  Bedfield  opposed  the  motion,  on  an  affida- 
vit showing  that  the  brandy  was  in  his  possession  as  Collec- 
tor ;  that  it  was  entered  by  Bernard  on  the  25th  of  July, 
under  the  warehousing  Act ;  that  Bernard,  on  entering  it,  pro- 
duced a  regular  bill  of  lading ;  that,  before  the  oommence* 
ment  of  the  suit,  he  had  paid  the  duties  on  it,  and  had  with- 
drawn the  whole  or  a  greater  part  of  it  from  the  warehouse ; 
and  that  the  law  I'equired  .the  Collector  to  regard  the  party 
who  was  the  first  to  enter  merchandise  under  a  regular  bill 
of  lading  as  its  owner,  so  far  as  to  entitle  him  to  pay  duties 
on  it,  and  to  receive  from  the  Collector  a  permit  for  its 
delivery. 

PeUfT  Y.  OuUer  and  James  Morrogh^  for  the  plaintiff. 

WUUam  D.  Crafty  for  Bernard. 

C.  Bavnhfidge  Smithy  for  Terray. 

John  McKeon^  (iHstrict  A  Uomey\  for  Hedfield. 

Betts,  J.  The  plaintiff  is  a  French  subject.  Bernard,  one 
of  the  defendants,  is  also  alleged  in  the  bill  to  be  an  alien. 
Terray,  it  is  charged,  is  a  citizen  of  the  United  States,  and 
Redfield  is  United  States  Collector  for  the  port  of  New  York, 
and  is  proceeded  against  in  that  capacity.  The  first-named 
two  defendants  appear  and  oppose  the  motions,  upon  volu- 
minous depositions. 

For  the  Collector  it  is  objected,  that  he  is  not  amenable  to 
the  suit  in  this  mode  of  proceeding — his  acts,  as  charged. 


J^ 
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being  purely  oflScial,  and  within  the  plain  scope  of  his  anthor- 
itj.  And  it  is  insisted  that  the  suit  cannot  be  maintained 
against  Bernard  and  Teiraj,  because  they  are  both  aliens. 
The  ayerment  of  the  bill  as  to  the  dtizenidiip  of  Terray  can- 
not be  countervailed  in  this  mode.  The  fact  of  his  alienage 
should  have  been  pleaded,  particularly  as  he  is  resident  in 
the  United  States,  and  is  transacting  business  there,  so  as  to 
raise  the  presumption  that  he  is  a  citizen.  As  issue  upon 
the  fact  would  obtain  a  judicial  decision  in  a  way  to  entitle 
either  parly  to  an  appeal,  and  the  Court,  where  the  matter  is 
not  indisputably  clear,  will  not  attempt  to  dispose  of  that 
point  upon  affidavits,  and  on  the  hearing  of  an  interlocutory 
motion. 

I  consider  the  Collector  only  a  formal  party  and  imneces- 
Barily  joined  in  the  action.  His  possession  of  the  property 
is  strictly  official,  and  the  tenure  and  conclusion  of  that  pos- 
session are  fixed  by  statute.  Where  there  is  no  allegation 
that  he  is  acting  wrongfully  and  without  authority  of  law, 
individuals  have  no  right  to  interfere  with  and  control  his  offi- 
cial acts,  in  order  to  subserve  claims  and  interests  personal  to 
themselves  alone.  It  would  be  against  the  public  convenience 
and  the  spirit  of  the  revenue  laws,  to  allow  a  Collector,  at  the 
instance  of  priyate  suitors,  to  be  made  a  ganushee  of  imports 
coming  into  his  hands,  or  to  permit  the  public  warehouses  to 
become  depositories  of  private  property,  pending  litigations 
between  opposing  claimants  to  it.  When  goods  entered  for 
the  payment  of  duties  have  fulfilled  the  requirements  of  law, 
the  authority  of  the  Collector  over  them  is  terminated,  and 
he  is  bound  to  deliver  them  over  in  conformity  with  the 
documentary  title  filed  in  his  office.  After  that  delivery,  in- 
dividuals can  pursue  their  l^al  claims  and  remedies  against 
the  goods  according  to  law,  and  ample  means  are  secured  to 
them  to  have  the  goods  so  placed  as  to  answer  their  rights. 

If  all  the  parties  to  the  action,  other  than  the  Collector,  were 
aliens,  it  is  clear  that  this  Court  could  not  take  cognizance  of 
it.  One  party,  plaintiff  or  defendant,  must  be  a  citizen  of 
the  United  States,  and  that  must  appear  upon  the  record. 
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{Jackson  v.  Ttoentyman,  2  Peters^  186).  Joining  an  alien 
wiUi  a  citizen  will  not  afifect  the  jurisdiction,  especially  if  the 
alien  is  not  a  material  parly.  {R%ble  47,  in  E^wUy  ;  Ehnenr 
dorf  V.  Tayhr^  10  Wheat.j  162 ;  Harding  v.  Handy j  11  Id.^ 
103 ;  Vattier  v.  Hinde^  7  Peters^  252 ;  Boon^s  Heirs  v.  C%i2e9, 
8  Id.,  682). 

I  do  not  regard  the  objection  made  in  this  case  as  well 
taken,  because  the  plaintiff 's  case  rests  upon  a  right  to  arrest 
these  goods  in  the  hands  of  Terray,  who,  upon  his  own  show* 
ing  and  that  of  Bernard,  is  owner  of  them,  as  against  the  lat- 
ter. If  the  plaintiff  is  able  to  support  his  allegation,  that 
Terray  purchased  them  knowing  of  the  fraudulent  conduct  of 
Bernard  in  obtaining  them  from  the  plaintiff,  or  had  notice  of 
such  fraud,  he  will  hold  them  subject  to  the  same  legal  and 
equitable  remedies  that  could  be  enforced  against  them  in 
the  hands  of  Bernard.  The  only  fact  which  supports  the 
title  of  a  purchaser  of  property  from  a  fraudulent  holder  is, 
that  he  acquired  it  bona  fide,  and  without  notice  of  the  wrong- 
ful po  session  of  his  vendor.  {Root  v.  Frenchy  13  Wend., 
570 ;  Gary  v.  Hotailing,  1  HiU,  811 ;  Allison  v.  MaUhieu, 
3  Johns.,  235 ;  Mowrey  v.  WaUJi,  8  C&wen,  238 ;  Acker  v. 
Campbell,  23  Wend.,  372 ;  DwreU  v.  Haley,  1  Paige,  492). 

The  allegations  of  the  bill,  unless  disproved,  v^y  probably 
afford  a  right  to  the  plaintiff  to  arrest  this  property  in  the 
hands  of  Terray,  even  if  he  is  a  bona  fide  purchaser,  as  the 
false  pretences  charged  against  Bernard,  as  the  means  by 
which  he  obtained  possession  of  them,  may  amount  to  a 
felony.  {Robinson  v.  DanAohy,  8  Barb.  8.  C.  R.,  20 ;  An- 
drew V.  Dietorich,  14  Wend.,  81.) 

The  case  made  by  the  bill  is  sufficient,  in  my  judgment,  to 
require  the  defendant  Terray  to  file  his  answer,  before  he  can 
prevent  the  arrest  of  the  property  to  stand  in  pledge,  to  re- 
spond to  the  title  of  the  plaintiff.  When  the  answer  comes 
in,  the  Court  can  determine.whether  the  injunction  shall  con- 
tinue till  the  final  hearing. 

A  provisional  injunction,  until  the  further  order  of  the 
Court,  is  awarded,  pursuant  to  the  prayer  of  the  bill,  against 
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Bernard  and  Terray,  and,  if  the  parties  do  not  agree  as  to  the 
cnstod  J  of  the  property,  a  motion  may  be  made  by  the  plain- 
tiff for  the  appointment  of  a  proper  receiver.  The  injunc- 
tion against  the  Collector  is  refused. 


Thomas  E.  Tutt  and  others  vs.  John  S.  Ide  and  othebs. 

The  case  of  Aitlej^  v.  HeynoUi,  (2  Strange^  916),  which  deddes,  that  where  money 
is  extorted  by  duress  of  goods,  oMtumpni  mil  lie  for  it,  has  not  been  overruled 
by  the  Courts  of  New  York,  and  is  followed  in  England. 

The  general  rule  is,  that  an  action  for  money  had  and  received  lies,  whenever 
money  has  been  recdved  by  the  defendant,  which,  ex  csquo  et  bono^  belongs  to 
the  plaintiff. 

The  cases  examined,  as  to  recovering  back  money  paid  on  compulsion. 

Where  A.,  a  conunon  carrier,  agreed  with  B.  to  convey  goods,  at  a  specified  rate 
for  freight,  and  then  refused,  at  the  pl^ce  of  destination,  to  deliver  the  goods, 
except  on  payment  of  freight  at  a  higher  rate,  and  B.,  in  order  to  obtain  pos- 
sesion of  the  goods,  paid  to  A.  the  sum  demanded :  ffeld,  that  the  payment 
was  not  voluntary,  and  that  the  excess  beyond  the  agreed  freight  might  be 
recovered  back. 

(Before  Hall,  J.,  Northern  District  of  New  Tork,  February  2d,  1855). 

This  was  a  demniTer  to  the  third  count  of  a  declaration. 
The  count  alleged,  that  the  defendants,  as  common  carriers  of 
goods  between  Boston  and  St.  Louis,  agreed  with  the  plain- 
tiff to  receive  at  Boston  and  convey  to  St.  Louis,  for  the 
price  of  $1  25  per  hundred  pounds,  all  goods  which  the  plain- 
tifls  should  deliver  to  them  at  Boston  during  the  month  of 
July,  1852,  and  deliver  the  same  to  the  plaintiffs  at  St.  Louis 
within  a  reasonable  time ;  that,  during  the  month  of  July, 
1852,  the  plaintiffs  delivered  to  the  defendants,  and  the  de- 
fendants received,  at  Boston,  1,216  cases  of  boots  and  shoes, 
of  the  weight  of  89,173  pounds,  to  be  conveyed  to  St.  Louis 
under  the  said  agreement,  at  the  rate  of  $1  25  freight  per 
hundred  pounds ;  that  the  defendants  conveyed  the  goods  to 
St.  Louis,  but  refused  to  deliver  them  to  the  plaintiffs  on  pay- 
ment of  freight  at  that  rate ;  that  the  plaintiffs  demanded 
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BTich  goods,  and  offered  to  pay  for  their  conveyance  at  that 
rate,  hut  the  defendants  claimed  that  the  goods  were  sub- 
lect  to  freight  and  charges  to  the  amonnt  of  $2,202  67, 
and  refosed  to  deliver  the  goods  without  being  paid  that 
amount ;  and  that  the  plaintiffs,  in  order  to  obtain  possession 
of  the  1,216  cases,  were  obliged  to  pay,  and  did,  by  compul- 
sion and  against  their  will,  pay  said  sum  of  $2,202  57,  being 
$1,087  91  more  than  the  sum  for  which  the  defendants  had 
so  agreed  to  convey  and  deliver  the  goods.  To  this  count 
there  was  a  general  demurrer  and  joinder. 

John,  H.  Reynolds^  for  the  plaintiffs. 

Nicholas  SiUy  Jr.y  for  the  defendants. 

Hall,  J.  It  was  insisted  by  the  defendants,  upon  the 
argument,  that  the  plaintijflb  paid  the  excess  which  they  seek 
to  recover  back,  without  legal  coercion, — ^ndt  by  mistake,  but 
with  a  fall  knowledge  of  the  facts ;  and  that  the  payment 
was  therefore  voluntary,  and  could  not  be  recovered  back. 
On  the  other  hand,  the  plainti£i  insisted  that  the  payment 
was  compulsory,  and  that  they  were  entitled  to  recover 
back  the  excess,  beyond  the  sum  due  under  the  contract, 
which  was  paid  by  them  to  obtain  possession  of  their 
goods. 

It  was  conceded  by  the  counsel  for  the  defendants,  that 
the  case  of  AsUey  v.  Reynolds^  (2  Strcmge^  915),  was  in  point 
as  an  authority  for  the  plaintiff ;  but  he  insisted  that  that 
case  had  been  overruled  by  the  Courts  of  this  State,  and  that 
the  rule  of  law  in  this  State  was  well  established,  and  was 
directly  opposed  to  the  doctrines  of  that  case. 

The  earliest  case  cited  to  sustain  this  position  is  that  of 
RaU  V.  ShuUzy  (4  JoKm.^  240).  The  case  of  AMey  v.  Rey- 
ndds,  and  also  the  case  of  Knilibs  v.  HaU^  (1  Esp.^  84),  in 
which  the  principle  of  the  case  of  AsUey  v.  Reyndds  was 
said  to  have  been  overruled,  were  referred  to  in  that  oase. 
But  Spencer,  J.,  in  delivering  the  opinion  of  the  Court,  with- 
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out  adyerting  to  the  case  of  Bates  y.  The  New  York  Ine.  Co.^ 
(3  Johns.  Oae.j  288),  which  will  be  hereafter  referred  to,  and 
^'  without  undertaUug  to  pronounce  between  the  caseB  cited,'' 
{AsUey  r.  JSeyndds  and  Knihbe  v.  JSiaU)^  declared  that  the 
case  then  before  him  differed  materiallj  from  both.  In  the 
case  then  tmder  consideration,  the  defendants  had  purchased 
the  lands  of  the  plaintiff  on  execution,  under  a  verbal  agree- 
ment to  convey  ihem  to  him  on  the  repayment  of  the  amount 
advanced,  with  interest,  and  a  reasonable  compensation  for 
the  defendants'  trouble.  Afterwards,  when  the  plaintiff  ap- 
plied to  have  the  agreement  reduced  to  writing,  they  required 
him  to  execute  an  agreement  in  which  the  compensation  for 
their  trouble  was  fixed  at  $800,  which  was  deemed  extortion- 
ate and  unjust  Hie  agreement  was  executed,  and  the  $800 
subsequently  paid,  and  the  conveyance  to  the  plaintiff  made ; 
and  he  then  brought  his  action  to  recover  back  the  $300.  In 
concluding  his  opinion,  Mr.  Justice  Spencer  said :  ^^  On  the 
ground  that  there  existed  no  legal  right  on  the  part  of  the 
plaintiff  to  demand  or  enforce  a  conveyance,  that  he  must  be 
considered  in  the  light  of  any  other  purdiaser,  and  that  the 
defendants  might  make  their  own  terms,  and  that  the  plain- 
tiff has  voluntarily  and  with  his  eyes  open,  fixed  the  compen- 
sation claimed  by  the  defendants,  and  paid  them  the  money, 
he  can  have  no  claim  to  call  on  the  Court  to  aid  him  in 
getting  rid  of  what  he  conceives  an  xmconsci^itious  advan- 
tage. But,  if  there  did  exist  a  legal  remedy  to  enforce  a  re- 
conveyance, as  the  measure  of  the  defendants'  claim  to  com- 
pensation rested  in  arbitrary  discretion,  the  plaintiff,  by  vol- 
untarily acceding  to  the  terms  proposed  by  the  defendants, 
has  lost  any  right  to  call  on  a  jury  to  relieve  him  from  an 
allowance  deliberately  fixed  by  hkaselfl"  It  is,  I  think,  quite 
clear  that  this  case  of  JBall  v.  ShuUz  does  not  overrule  the 
case  of  As&ey  v.  Beynolds^  or  the  case  of  Bates  v.  The  New 
York  Ins.  Co.^  above  referred  to ;  and  I  think  the  same  re- 
mark applies  to  the  cases,  cited  by  the  defendants'  counsel, 
of  Bipley  v.  Odstonj  (9  Johns.^  201) ;  Clarke  v.  Dutcher^  (9 
Ocnoen^  681) ;  Supervisors  of  Onondaga  v.  Brif/gs^  (2  Denioy 


252  KOBTHEBK  DISTRICT  OF  NSW  YORK, 

Tatt  V.  Ide. 

39, 40) ;  Wynum  v.  Famsworthy  (8  Barb.  S.  C.  E.j  871) ;  and 
ElUoU  V.  Swartwouty  (10  P^?^«  187). 

The  manuscript  opinion  of  Mr.  Jnstice  Nelson,  in  the  case 
of  Converse  r.  GaUj  appears  to  &vor,  if  it  does  not  directly 
sanction,  the  position  assumed  by  the  defendants.  Bat,  on 
looking  into  the  bill  of  exceptions  in  that  case,  it  appears 
that  the  flonr  on  which  the  excessive  charges  for  freight  were 
demanded  and  paid  had  been  delivered  two  or  three  days 
prior  to  such  payment ;  and  that  there  was  no  fonnal  demand 
made  of  the  flonr,  and  no  refusal  to  deliver  it  up,  and  no 
threat  made  of  detaining  the  flour  because  of  a  refusal  to 
pay.  The  question  now  raised  was  not  presented  in  that  case, 
and,  therefore,  the  decision  therein  is  not  an  authority  for  the 
position  assumed  by  the  defendants  in  this  case. 

The  case  of  Aettey  v.  Reynclds  was  decided  by  the  King's 
Bench,  in  Michaelmas  Term,  5  Cho.  2,  (1782).  It  is  admitted 
that,  if  that  case  is  to  be  followed,  the  question  presented  by 
the  demurrer  must  be  decided  in  favor  of  the  plaintiffs. 
But,  it  is  contended,  as  before  stated,  that  AeUey  v.  BeyncUds 
has  been  overruled  by  the  Supreme  Court  of  this  State,  in  the 
cases  before  cited.  Those  cases  have  been  fully  considered, 
and,  having  reached  the  conclusion  that  they  have  not  express* 
ly  overruled  the  case  in  2  Strange^  I  now  propose  to  refer  to 
other  cases  in  the  Courts  of  this  and  other  States  and  in  Eng- 
land, which  are  supposed  to  bear  directly  upon  this  ques- 
tion. 

In  Bates  v.  The  New  York  Ins.  Co.^  (8  Johns.  Cas.^  238), 
decided  in  1802,  the  plaintiff  had  purchased,  from  one  Nor- 
man Butler,  fifty  shares  of  the  stock  of  the  defendants,  sub- 
ject to  some  future  calls.  Those  calls  were  paid  by  the 
plaintiff  and  he  became  entitled  to  a  transfer  of  the  stock 
upon  the  books  of  the  Company.  The  defendants  refused  to 
transfer  this  stock  to  the  plaintiff  until  the  plaintiff  })aid  a 
debt  due  to  them  from  Butler,  the  original  owner  of  the 
shares.  This  the  plaintiff  paid.  He  afterwards  brought  his 
action  to  recover  it  back ;  and  the  Court  held,  after  a  verdict 
taken  subject  to  the  opinion  of  the  Court  upon  the  facts  stated, 
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that  the  phiintiff  was  not  h'able  for  the  payment  of  $465  of 
the  amount  paid  by  him  to  procure  the  transfer,  and  that  he 
was  therefore  entitled  to  recover  back  that  amount,  in  an  ac- 
tion for  money  had  and  received.  Thompson,  J.,  delivered 
the  opinion  of  the  Court,  and  referred  with  approbation  to 
Ariley  V.  Beynoldsy  and  to  Irving  v.  Wihan^  (4  T.  JS.y  485), 
and  also  to  Munt  v.  Stokes^  {Id.^  561),  in  which  he  said  the 
principles  of  the  case  of  AMey  v.  Reynolds  were  fully  recog- 
nized and  adopted. 

In  Fleetwood  Y.  The  OityofNea>  Tarh,  {^Sanclf.  S.  C.  Ji., 
479),  Mr.  Justice  Sandford  refers  with  approbation  to  the  case 
of  GAaae  y.  Dwrnody  (7  OreenLy  184),  and  says :  ^^  There  are 
cases  of  duress  of  personal  property,  in  whidi  payments  for 
its  relief  are  deemed  involuntary,  and  the  money  may  be  re- 
covered back.  Most  of  these  cases  have  arisen  upon  seizures 
of  goods  under  revenue  or  excise  laws,  and  by  public  officers 
acting  under  process  or  warrant  of  law.  The  principle  has 
been  extended,  occasionally,  to  cases  where  bailees  or  others, 
who  came  into  the  possession  of  goods  lawfully,  have  exacted 
more  than  was  due,  before  they  would  relinquish  such  pos- 
session. It  is  founded  upon  the  movable  and  perishable  char- 
acter of  the  property,  and  the  uncertainty  of  a  personal  rem- 
edy against  the  wrong-doer." 

The  general  rule  undoubtedly  is,  that  this  action  for  money 
bad  and  received,  being  an  equitable  action,  lies  whenever 
money  has  been  received  by  the  defendant,  which,  ex  cequo  et 
bonOy  belongs  to  the  plaintiff.  JBi^  v.  Boughton^  (2  DeniOy 
91). 

•  In  the  case  of  Ghase  v.  JDwinaly  (7  OreenZ.^  184),  it  was  held, 
that  money  paid  to  liberate  a  raft  of  lumber  detained  in  order 
to  exact  an  illegal  toU,  might  be  recovered  back.  Weston,  J., 
in  delivering  the  opinion  of  the  Court,  refers  to  the  remark 
of  Bpencer,  J.,  in  Sail  v.  ShtdtZy  that  AsUey  v.  Reynolds  had 
been  overruled  by  Lord  Eenyon  in  KnUibe  v.  Holly  and  says : 
''  There  "  (in  KniUbe  v.  EdU)  ''  the  plaintiff  had  paid,  as  he 
insisted,  five  guineas  more  rent  than  could  have  been  right- 
fully claimed  of  him,  to  avoid  a  distress  which  was  threaten- 
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cd.  Lord  Kenjon  held  thiB  to  be  a  voluntary  payment  and 
not  upon  compulsion,  as  the  party  might  have  protected  him- 
self from  a  wrongful  distress  by  replevin.  His  Lordship  does 
not  advert  to  the  case  of  Asttey  y.  Beyncids  /  and  subse- 
quently, in  OaHwright  v.  JSawk/j  beGoxe  cited^"  {ficaoL^JE^^ 
733),  ^*  he  refers,  with  approbation,  to  an  action  within  his 
recollection,  for  money  had  and  received,  brought  against  the 
steward  of  a  manor,  to  recover  money  paid  for  producing  at  a 
trial  some  deeds  and  Court  rolls,  for  which  he  had  charged  ex- 
travagantly. It  was  urged  that  the  payment  was  voluntary ; 
but,  it  appearing  that  the  party  could  not  do  without  the 
deeds,  and  that  the  money  was  paid  through  the  uigency  of 
the  case,  the  action  was  sustained.'' 

In  C^^Me  V.  Taylor^  (4  JSdrr.  dk  JokM.^  54),  it  was  held,  that 
money  improperly  demanded  as  a  condition  of  the  rdease  of 
a  ship  pledged  to  the  party  receiving  the  money,  might  be 
recovered  back,  in  an  action  for  money  had  and  received. 

The  cases  of  AUton  v.  Duranty  (3  StrdbhaHy  357))  and 
jRicharchan  v.  l)uncanj  (8  Jt^.  Sij  608),  are  also  strongly  con- 
firmatory of  the  case  of  AB&ey  v.  JReynoide  ;  and  other  cases 
of  a  similar  character  are  to  be  found  in  the  reports  of  the 
different  States.  ^ 

In  respect  to  the  English  cases,  it  may  be  observed,  that 
the  decision  in  Adley  v.  Heynolds,  made  in  the  King's  Bench 
sitting  in  hanoOy  ought  not  to  be  considered  as  overruled  by 
a  niaiprms  decision,  though  made  by  a  judge  of  such  distin- 
guished ability  and  learning  as  Lord  Eenyon.  But  the  case 
of  AsUey  y.  Heynolds  and  not  that  of  £ht6i9  v.  SlaU  has, 
since  the  decision  of  Lord  K^iyon,  been  followed  in  Eng- 
land. 

In  1837,  in  Skato  v.  Woodeock,  (7  Bam.  <b  Orew.^  78),  it 
was  held  by  Lord  Chief  Justice  Tenterden,  and  Justices  Bay- 
ley,  Holroyd  and  Littledale,  of  the  King's  Bench,  that  a  pay- 
ment made  in  order  to  obtain  possession  of  goods  or  proper- 
ty to  which  a  party  was  entitled,  and  of  whjch  he  could  not 
otherwise  obtain  possession  at  tiie  time,  was  a  compulsory  and 
not  a  voluntary  payment,  and  might  be  recovered  back.    In 
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1844,  in  the  case  of  Parker  v.  The  Orea;t  Western  Hailway  Oo.j 
(7  Jfonn.  <b  Or.^  253),  it  was  held  by  the  Court  of  Common 
Pleas  in  England,  Chief  Justice  Tindal  deUvering  the  judg* 
ment  of  the  Court,  that  money  paid  by  the  plaintiff  to  a  com- 
mon carrier,  to  obtain  possession  of  the  plaintiff's  goods,  be- 
yond the  amount  to  which  the  carrier  was  entitled,  might  be 
recovered  back ;  such  payment  not  being  consider^  as  a  vol- 
untary payment.  And  this  doctrine  I  understand  to  have 
been  again  acted  upon  in  the  Court  of  Exchequer,  in  Parker 
V.  The  Brietcl  <b  JEketer  Hailway  Oo.^  (7  Miff.  Law  db  Eq. 
S.j  528),  in  the  year  1851. 

I  am  entirely  satisfied,  as  well  upon  the  authority  of  these 
cases,  as  upon  principle,  that  the  payment  alleged  in  the 
count  demurred  to,  cannot  be  held  to  have  been  a  voluntary 
payment.    The  demurrer  is,  therefore,  overruled.* 


Thb  TJinTED  States  w.  J^lmeb  Shuh. 

Where,  on  the  trial  of  an  !ndictment|  founded  on  the  dave-trade  Act  of  May 
15th,  1820,  (8  U.  8.  Stat  at  Larffe^  600),  which  diaiged  the  prisoner  with 
bebg  one  of  the  dup's  company  of  a  Teasel  owned  in  whole  or  in  part  Ijy  a 
dtixen  or  dttaens  of  the  United  States^  and  also  with  being  a  citizen  of  the 
United  States  and  one  of  the  ship's  company  of  a  foreign  Tessel,  the  Govem- 
ment  began  the  trial  by  giTing  evidence  tending  to  prove  the  purchase  of  the 
vessel  by  the  prisoner  ftom  American  owners  of  her,  and  the  prisoner  did  not 
controvert  that  fact,  or  put  in  any  evidence  on  tliat  soliject,  but  confined  him- 
self to  iffoving  that  he  was  not  a  dtiaen  of  the  United  States:  MeH  that  it 
was  error  in  the  Court  to  submit  to  the  jury  the  question  as  to  whether  the 

*  The  case  was  subsequently  tried,  on  issues  of  fiust^  before  Hall,  J.,  and  a  Jury, 
when  a  verdict  was  found  for  the  plaintiflb,  the  Court  ruling,  as  to  the  law,  in 
accordance  with  this  opinion.  On  a  motion,  before  Nkisoh,  J.,  made  by  the  de- 
fendants, for  a  new  trial,  he  said,  (September  1st,  1869) :  **  I  am  entirely  satisfied 
with  the  opinion  of  Judge  Hall  in  this  case,  delivered  can  the  decision  of  the 
demurrer  to  the  declaration,  and  which  he  followed  on  the  trial  of  the  issue  of 
lut,  and  must,  therefore,  deny  the  motion  for  a  new  trial,  and  give  judgment  fbr 
the  plaintilb  upon  the  verdict  The  opinion  in  the  case  of  Convene  v.  Coit,  deliv- 
ered by  me  in  the  State  Court,  and  referred  to  on  the  argument,  turned  upon  a 
different  question  firom  the  one  involved  in  tUs  case.** 
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interest  of  sach  American  owners  in  the  Teasel  had  passed  to  the  prisoner  bj 
sach  purchase,  bat  that  the  only  question  submitted  to  them  should  have 
been  as  to  the  citizenship  of  the  prisoner ;  and  that,  as  they  found  a  general 
Terdict  of  guilty,  there  must  be  a  new  trial 

(Before  Nxlson  and  Bers,  JJ.,  Southern  District  of  New  Tork,  February 
24th,  1865). 

This  was  an  indictment  against  the  defendant,  under  the 
Act  of  Congre09  passed  May  15th,  1820,  (3  U.  S.  Stat,  at 
ZargCy  600),  upon  a  charge  of  having  been  engaged  in  the 
slave-trade,  in  violation  of  the  provisions  of  that  Act  It 
provides,  that  any  citizen  of  the  United  States,  being  of  the 
crew  or  ship's  company  of  any  foreign  ship  engaged  in  the 
slave-trade,  or  any  person  whatever,  being  of  the  crew  or 
ship's  company  of  any  ship  owned  in  whole  or  in  part,  or 
navigated  for,  or  in  behalf  of,  any  citizen  or  citizens  of  the 
United  States,  who  shall  be  engaged  in  the  slave-trade,  in 
the  manner  and  with  the  intent  specified  in  the  fourth  and 
fifth  sections  of  the  Act,  shall  be  adjudged  a  pirate,  and,  on 
oonviction  of  the  ofience,  shall  snfier  death. 

The  indictment  charged  the  offence  nnder  both  branches  of 
the  Act :  1.  That  the  prisoner,  being  one  of  the  ship's  com- 
pany of  the  brig  Julia  Moulton,  owned  in  whole  or  in  part  by 
a  citizen  or  citizens  of  the  United  States,  did  piratically,  &c., 
confine  and  detain  five  hundred  negroes  on  board  said  vessel, 
&c.,  with  intent,  &c.,  contrary  to  the  statute ;  2.  That  the 
prisoner,  being  a  citizen  of  the  United  States,  and  one  of  the 
ship's  company  of  the  brig  Julia  Itf  oulton,  the  said  brig  being 
a  foreign  vessel  engaged  in  the  slave-trade,  did  piratically, 
&c.,  detain,  &c.j  five  hundred  negroes  on  board  said  vessel, 
with  intent,  &c.  After  conviction,  the  defendant  moved  for 
a  new  trial. 

John  McKeon^  {District  Attorney)^  for  the  United  States. 

Cka/tle%  O^  Conor ^  for  the  defendant. 

Nelson,  J.    On  the  trial,  evidence  was  given,  on  behalf  of 
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the  Government,  of  the  purchase  of  the  brig  Julia  Moulton 
by  the  prisoner,  at  Boston,  from  her  American  owners,  pre- 
vious to  her  equipment  and  fitting  out  at  the  port  of  New 
York  for  the  voyage  to  the  coast  of  Africa ;  also,  that  the 
ship's  papers  were  taken  out  at  the  Gustom-House  at  Boston, 
and  afterwards  at  New  York,  by  him,  or  at  his  instance,  and 
in  his  own  name.  The  evidence  was  not  entirely  clear  that 
the  purchase  of  the  vessel  was  made  for  himself,  or  that  he 
had  furnished  the  money  that  was  paid  for  her.  In  the  ship's 
papers,  which  were  produced  by  the  Government,  the  prisoner 
was  described  as  a  citizen  of  the  United  States ;  and  he  took 
the  usual  Gustom-House  oath  that  he  was  such  citizen.  The 
evidence  was  full,  that  the  prisoner,  as  master  of  the  vessel, 
sailed  from  the  port  of  New  York  to  the  coast  of  Africa,  took 
in  a  cargo  of  negroes,  and  thence  sailed  to  the  island  of  Guba, 
where  the  cargo  was  landed  and  the  ship  burned  by  his 
orders.  Gonsiderable  evidence  was  given  on  the  part  of  the 
prisoner  tending  to  show  that  he  was  a  subject  of  the  king- 
dom of  Hanover,  in  which  he  was  bom,  and  not  a  citizen  of 
the  United  States. 

In  submitting  the  case  to  the  jury,  the  Gourt  stated,  that 
the  Government  must  prove,  either  that  the  prisoner,  at  the 
time  he  was  engaged  in  the  illegal  traffic,  was  a  citizen  of  the 
United  States,  or  that  the  vessel  which  he  commanded  was 
owned,  in  whole  or  in  part,  by  a  citizen  or  citizens  of  the 
United  States,  in  order  to  justify  them  in  finding  him  guilty. 
And  these  two  questions  were  accordingly  left  to  the  jury  for 
their  finding,  after  their  attention  was  called  to  the  evidence 
that  had  been  given  bearing  upon  them.  The  jury  found  a 
general  verdict  of  guilty. 

The  prisoner's  counsel  now  moves  for  a  new  trial,  upon  the 
ground,  among  others,  that  he  was  taken  by  surprise  in  the 
direction  given  to  the  case  by  the  charge  of  the  Gourt,  in  sub- 
mitting to- the  jury  the  question  as  to  the  national  character 
of  the  vessel ;  or,  to  be  more  particular,  the  question  whether 
the  interest  of  the  American  owners  in  the  vessel  had  passed 
to  the  prisoner  bj  the  purchase  of  her  at  Boston 

18 
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The  argument  of  the  counsel  is,  that  the  purchase  of  the 
vessel  by  the  prisoner  had  been  proved  on  behalf  of  the 
Government ;  that,  assuming,  therefore,  that  it  was  not  to  be 
made  a  matter  of  controversy  in  the  progress  of  the  trial,  but 
was  to  be  taken  as  an  admitted  fact,  he  had  omitted  to  exam- 
ine witnesses  and  to  produce  evidence,  which,  if  his  atten- 
tion had  been  turned  to  the  point,  or  he  had  deemed  it  ma- 
terial, would  have  placed  the  fact  beyond  all  reasonable 
doubt ;  and  that,  having  taken  it  for  granted,  from  the  course 
of  the  trial,  that  the  purchase  and  transfer  of  the  vessel  from 
the  American  owners  passed  from  them  and  vested  in  the 
prisoner  a  complete  title  to  the  vessel,  the  counsel  supposed 
that  the  only  question  in  controversy,  left  in  this  part  of  the 
case,  was  the  question  of  citizenship. 

"We  are  satisfied,  on  a  review  of  the  case,  that  these  con- 
siderations suggested  by  the  counsel  for  the  prisoner,  are  en- 
titled to  weight,  and  that  the  course  of  the  trial  may  very 
well  have  misled  him  in  respect  to  the  point  mentioned,  in 
conducting  the  defence.  The  Government,  having  begun  the 
trial  by  giving  evidence  tending  to  prove  the  purchase  of  the 
vessel  by  the  prisoner  from  her  American  owners^  and  hav- 
ing thus  made  that  fact,  whether  material  or  not,  a  part  of 
its  case,  so  far  as  the  prosecution  was  concerned,  it  was  nat- 
ural for  the  counsel  for  the  prisoner  to  infer,  thdt  unless  he 
himself  chose  to  controvert  it,  it  would  be  regarded  as  ad- 
mitted, or,  at  least,  not  be  a  matter  of  controversy  in  the 
future  progress  of  the  trial.  The  somewhat  imperfect  state 
of  the  evidence  in  respect  to  this  purchase,  as  given  on  the 
trial,  led  to  the  impression,  at  the  time,  that  whatever  might 
be  om*  opinion  as  to  the  fact,  the  question  was  one  that  be- 
longed to  the  jury,  and  it.was  submitted  accordingly.  We 
are  satisfied,  from  the  view  already  presented,  that  in  this  re- 
spect we  were  mistaken ;  and  that,  instead  of  submitting  the 
fact  to  the  jury,  as  the  Government  had  made  it  a  part  of  its 
case,  and  as  the  fact  was  not  controverted  by  the  prisoner, 
the  Court  should  have  regarded  it  as  undisputed,  and  have 
confined  the  question  at  issue  to  the  citizenship  of  the  pris- 
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oner.  Not  only  was  the  view  taken  by  the  Conrt  ealcnlated 
to  mislead  the  connsel  for  the  defence,  but,  we  think,  from 
the  course  of  the  trial,  and  from  the  evidence  given  on  the 
part  of  the  Government,  that  there  was  error  in  submitting 
the  question  of  the  national  character  of  the  vessel  to  the  jury 
at  all,  as  a  question  open  for  their  consideration. 

The  finding  of  guilty  was  general,  and,  as  the  national 
character  of  the  vessel  was  submitted  to  the  jury,  their  ver- 
dict may  have  been  influenced  by  the  consideration  of  that 
question.    There  must,  therefore,  be  a  new  trial. 


St.  Luke's  HosprrAL 
Anthony  Basolat  and  Bobebt  Bunch.    In  EQmTY. 

Where  a  bill  in  Equity  is  filed  in  this  Court,  to  stay  proceedings  at  law  pending 
in  this  Court,  the  Equity  suit  is  auxiliary  to  the  action  at  law,  and  may  be 
maintained  without  regard  to  the  citizenship  or  alienage  of  the  parties  to 
the  record,  and  although  the  Court  may  not  hare  jurisdiction  oyer  the  parties 
for  other  relief. 

A  eatui  que  trtut  may  maintain  a  bill  for  an  injunction  against  his  trustee,  to  pre- 
Tent  his  collecting,  appropriating,  or  disposing  of  the  trust  property. 

This  Court  has  jurisdiction  of  an  original  civil  suit  in  which  the  plaintiff  is  a  citi- 
zen, and  the  defendant  is  an  alien,  even  though  the  defendant  is  a  resident 
foreign  Consul  duly  admitted  as  such  by  the  President. 

The  consular  character  of  an  alien  only  exempts  him  from  the  jurisdiction  of 
State  Courts  in  civU  suits,  and  he  may  be  sued  in  this  Court  as  wcU  as  in  a 
District  Court 

(Before  Bxns,  J.,  Southern  District  of  New  Tork,  March  27th,  1856). 

« 

This  was  a  bill  in  Equity,  filed  by  St.  Luke's  Hospital,  a  New 
York  corporation.  The  defendants  were  aliens.  The  bill 
prayed  for  an  injunction  to  restrain  them  from  prosecuting  a 
suit  instituted  by  them  in  this  Court,  against  the  New  York 
Life  Insurance  and  Trust  Company,  for  the  recovery  of 
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$10,000,  held  on  deposit  by  that  Company  in  the  names  of 
the  defendants. 

The  bill  set  forth,  that  in  October,  1845,  the  Eector,  Church- 
wardens, and  Vestrymen  of  the  Anglo- American  Free  Church 
of  St.  George  the  Martyr,  became  incorporated  under  the 
laws  of  New  York,  as  a  religious  corporation ;  that  in  May, 
1848,  the  Corporation  of  the  City  of  New  York  granted  to 
the  said  religious  corporation,  a  lot  of  land,  situate  on  the  5th 
Avenue,  between  54:th  and  55th  streets,  upon  condition  that 
said  Church  should  erect  thereon  a  hospital  and  chapel  for  the 
relief  of  British  emigrants,  on  or  before  the  1st  of  May,  1853, 
in  default  whereof  the  premises  were  to  revert  to  the  City  of 
New  York ;  that  the  Church  did  not  erect  such  hospital  and 
chapel  within  the  time  limited,  and  possessed  no  means  for 
so  doing,  and  had  no  prospect  of  obtaining  them ;  that  in 
April,  1850,  the  plaintiffs  became  incorporated,  for  the  pur- 
pose of  establishing,  founding,  carrying  on  and  managing  a 
hospital  in  New  York ;  that  it  is  part  of  the  design  of  the 
plaintiffs  that  their  hospital  be  connected  with  the  Protest- 
ant Episcopal  Church  of  the  United  States,  as  one  of  the 
charitable  institutions  of  that  Church ;  that,  its  benefits  are 
mainly  intended  for  the  poor  of  that  Church ;  that  a  chapel 
is  also  to  be  attached  to  the  hospital,  in  which  services  are  to 
be  conducted  according  to  the  liturgy  and  discipline  of  that 
Church,  the  doctrine  and  discipline  of  which  are  substantially 
the  same  with  those  of  the  Church  of  England ;  that  the 
Rector,  Churchwardens,  and  Yestrymen  of  St.  George  the 
Martyr,  being  unable  to  fulfil  the  conditions  of  such  grant  to 
them,  agreed  that  the  land  so  granted  to  them  should  be 
transferred  to  the  plaintiffs,  and  be  used  for  the  erection  of 
buildings  for  their  corporate  purposes,  and  of  a  hospital  with 
a  church  or  chapel  of  the  Protestant  Episcopal  Church  attach- 
ed thereto,  and  that,  in  consideration  of  such  transfer,  a  wing 
ward,  or  department  of  said  hospital  should  be  appropriated 
to  the  special  benefit  and  relief  of  British  emigi^ants,  as  a  sub- 
stitute for  the  hospital  originally  contemplated  by  said  Church 
of  St.  George  the  Martyr ;  that,  after  such  arrangement  was 
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made,  bat  before  it  i^as  fully  consnmiDated,  Bunch,  one  of 
the  defendants,  proceeded  to  England,  to  collect  funds  from 
members  of  the  Church  of  England,  for  the  endowment  and 
support  of  said  proposed  hospital  and  chapel,  to  be  included 
in  and  form  part  of  the  plaintiflfe'  buildings,  and,  for  that  pur- 
pose, circulated  a  paper  seeking  donations,  and  setting  forth 
the  object  to  be  as  above  stated,  and  that  a  fusion  of  St.  Luke's 
Hospital  and  the  Church  of  St.  George  the  Martyr  had  been 
made  to  that  end  ;  that  about  $11,000  was  received  by  said 
Bunch,  in  contributions  to  the  object,  under  such  appeal,  and 
was  given  in  expectation  that  most  of  such  contributions 
would  be  applied  to  the  aid  of  the  plaintiffs'  undertaking ; 
that  in  October,  1852,  the  fusion  was  completed,  and  the  offi- 
cers of  the  Church  of  St.  George  the  Martyr  conveyed  to  the 
plaintiffs  the  premises  granted  to  them  by  the  City  of  New 
York,  and  the  plaintiffs,  on  the  same  day,  executed  to  the 
Church  of  St.  George  the  Martyr,  an  agreement  under  seal, 
in  fulfilment  of  the  mutual  arrangement  entered  into  between 
the  parties ;  that,  thereupon,  the  plaintiffs  entered  into  pos- 
session of  the  land,  and  had  commenced  the  erection  there- 
on of  suitable  buildings  for  a  hospital  and  a  church  or  chapel 
thereto  annexed,  and  were  prosecuting  the  same  to  comple- 
tion with  all  diligence,  and  were  possessed  of  means  suffi- 
cient therefor ;  that  subsequently  the  defendant  Bunch  paid 
to  the  plaintiffs  $823  50,  for  the  benefit  of  St.  George's  ward, 
«Llleging  that  to  be  the  whole  amount  collected  for  that  object ; 
that,  about  the  same  time,  he  deposited  in  the  New  York  Life 
Lasurance  and  Trust  Company  the  balance  of  the  money  so 
by  him  collected,  being  about  $10,000,  in  his  own  name  and 
that  of  the  defendant  Barclay,  and  that  they  had  since  claim- 
ed the  exclusive  right  to  hold  and  disburse  said  sum ;  that  the 
principal  part  of  said  sum  was  intended,  by  the  donors,  for 
the  British  Emigrant  Hospital  in  New  York,  now  known  as 
the  ward  of  St.  George  the  Martyr,  in  St.  Luke's  Hospital ; 
and  that  said  sum  ought  to  be  applied  to  the  endowment  and 
use  of  said  Hospital.  The  bill  prayed  that  the  defendants  be 
decreed  to  apply  and  dispose  of  said  fund  according  to  the 
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design  and  intent  of  the  donors,  and  that  such  chaiitable  de- 
sign be  carried  into  effect  under  the  decree  of  this  Court ;  that 
the  defendants  account  for  said  fund,  and  be  enjoined  from 
collecting  or  receiving  any  part  thereof;  that  the  said  suit  at 
law  be  stayed ;  and  that  the  New  York  Life  Insurance  and 
Trust  Company  be  directed  to  pay  said  fiind  into  Court. 
Barclay  opposed  the  motion,  on  his  answer. 

Marshall  S.  Bidwell^  for  the  plaintiffs. 

Charles  Edwards^  for  the  defendants. 

Betts,  J.  AH  the  equities  set  up  by  the  bill  are  denied 
by  the  answer,  and,  until  the  proofs  come  in,  the  Court  will 
not  inquire  in  which  party  the  legal  or  equitable  right  to  the 
fund  in  question  is  vested.  In  disposing  of  the  motion  to  en- 
join the  suit  at  law  prosecated  by  the  defendants,  the  Court 
will  limit  its  decision  to  the  point,  whether  the  action  at  law 
for  the  recovery  of  the  fund  in  dispute  shall  be  stayed,  and, 
if  so,  upon  what  terms  or  conditions. 

In  opposition  to  the  motion,  it  is  insisted  by.the  defendants, 
that  the  case  is  not  within  the  cognizance  of  this  Court,  either 
in  respect  to  parties  or  subject  matter ;  and  that,  if  otherwise, 
then  all  the  equity  shown  by  the  bill,  for  the  interposition  of 
the  Court  to  stay  the  action  at  law,  is  removed  by  the  answer. 

The  jurisdiction  of  the  Court  is  resisted  upon  two  grounds : 
First.  That  the  defendants  are  both  of  them  consuls  of  Great 
Britain,  acknowledged  by  the  United  States,  and  are,  in  that 
capacity,  exempt  from  suit  in  a  Circuit  Court  of  the  United 
States ;  Second.  That  no  remedy  can  be  had  in  this  Court 
upon  the  facts  alleged  in  the  bill. 

This  proceeding  is  not  by  original  bill  solely,  seeking  relief 
upon  the  equities  of  the  case ;  but,  in  so  far  as  regards  the 
injunction  asked  to  stay  the  proceedings  at  law,  it  is  auxiliary 
to  that  action,  and  may  be  maintained  here  to  that  end, 
although  the  Court  may  not  have  jurisdiction  over  the  parties 
for  other  relief.    The  authority  of  a  Circuit  Court  over  this 
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class  of  suita  has  been  considered  and  settled  by  the  Supreme 
Court  in  two  instances.  In  Simma  v.  Guthrie^  (9  Cranch^  19), 
it  was  decided,  that  a  bill  to  enjoin  a  judgment  at  law  in  a 
Circuit  Court  of  the  United  States,  must  be  brought  in  that 
Court,  and  that  the  Court  did  not,  in  such  case,  regard  a  de- 
fect of  jurisdiction  in  relation  to  some  of  the  parties  named. 
In  Dunn  v.  Clarke^  (8  Peters^  3),  the  Court  say,  that  an  in- 
junction bill  to  stay  proceedings  at  law,  is  not  considered  as  an 
original  bill  between  the  same  parties,  but  that,  if  other  par- 
ties are  made  in  the  bill,  and  different  interests  are  involved, 
it  must  be  considered,  to  that  extent  at  least,  an  original  bill, 
and  the  jurisdiction  of  the  Circuit  Court  must  depend  upon 
the  citizenship  of  the  parties. 

A  cestui  que  trust  may  maintain  a  bill  for  an  injunction 
against  his  trustee,  to  prevent  his  collecting,  appropriating,  or 
disposing  of  the  trust  property.  (1  Eden  on  Lij.y  hy  Water- 
man^ 172,  note  1).  In  this  case,  the  allegations  in  the  bill 
are  sufficient  to  bring  the  parties  within  the  jurisdiction  of 
this  Court,  if  the  bill  be  considered  an  original  one  in  that 
point  of  view.  The  plaintiffi  are  averred  to  be  citizens  of  the 
State  of  Kew  York,  and  the  defendants  are  aliens.  The  lat- 
ter consideration  is  of  no  consequence  in  this  case,  except  in 
60  far  as  the  proceeding  may  be  regarded  as  an  original  suit ; 
for,  if  the  interest  of  the  plaintiffs  is  of  such  a  cfaai'acter  that, 
under  it,  they  would  be  entitled,  in  ordinary  cases,  to  stay 
the  suit  prosecuted  at  law  by  the  defendants  for  the  recovery 
of  the  money  in  question,  they  are  enabled  to  do  this  because 
the  defendants  are  seeking,  in  that  suit,  to  get  possession  of 
fiinds  equitably  belonging  to  the  plainti£&.  And  the  capacity 
of  the  defendants,  as  suitors  in  the  Court,  prosecuting  for  the 
recovery  of  the  fund  claimed  by  the  plainti£b,  also  fixes  upon 
them  a  liability  to  be  controlled,  in  the  management  of  that 
suit,  at  the  discretion  of  the  Court,  as  a  Court  of  Equity. 
The  Court  thus  acquires  jurisdiction  over  the  present  defend- 
ants in  their  character  of  parties  to  the  record,  without  regard 
to  the  fact  of  citizenship  or  alienage. 

If  the  present  plaintiffs  had  been  parties  to  the  action  at 
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law  proBecuted  in  this  Court  by  the  defendants  against  The 
New  York  Life  Insurance  and  Trust  Company,  they  might 
have  had  that  action  stayed,  as  in  ordinary  cases,  by  bill  or 
even  motion,  even  though  the  official  character  of  the  defend- 
ants might  exempt  them  from  amenability  to  an  original  suit. 
The  United  States  cannot  be  sned  in  any  Court  ofjustice ;  but, 
if  plaintiffs  themselves,  they  stand  subject  to  the  authority  of 
the  Court,  in  their  capacity  as  suitors,  in  the  same  manner  as 
private  parties.  (Cohens  v.  Virginia^  6  Wheat.^  406).  With- 
out regard,  then,  to  the  circumstance  that  the  party  applying 
by  bill  to  stay  proceedings  at  law  is  not  a  party  to  those  pro- 
ceedings, or  is  incapable  of  maintaining  an  original  action  in 
his  own  name  against  the  one  he  seeks  to  enjoin,  Equity  will 
entertain  a  bill  in  his  favor  for  that  purpose,  when,  on  facts 
of  which  the  Court  cannot  take  cognizance  between  the  par- 
ties to  the  action  at  law,  it  is  made  to  appear  to  be  against 
conscience  that  the  party  prosecuting  at  law  should  proceed 
in  his  cause.  (2  Story^a  Hq.  Juris.^  §  875).  The  case  of  a 
trustee  attempting  to  pervert  his  trust,  or  employ  it  to  the 
prejudice  of  his  cestui  que  trusty  by  a  proceeding  at  law  in 
which  the  cestui  qice  trust  would  be  barired  of  an  adequate 
protection,  is  particularly  appropriate  for  i;he  interference  of 
Equity  to  restrain  the  proceeding  by  injunction.  (2  Story 
Eq,  Juris,^  §  882). 

The  defendants  being,  then,  suitors  at  law,  prosecuting  for 
the  possession  of  the  fund  which  the  bill  avers  to  be  a  charity 
belonging  to  the  plaintiJBfe  to  distribute,  the  effect  of  which 
suit,  if  successful,  will  be  to  transfer  that  trust  fund  from  a 
public  depository  to  the  hands  of  individuals,  the  case  is  one 
proper  for  the  interference  of  the  Court,  to  stay  such  change 
of  possession,  until  the  question  of  fiduciary  right  can  be  de- 
termined. That  question  belongs  to  Equity,  and  necessarily, 
in  the  present  case,  because  no  defence  can  be  made  at  law 
to  the  action  there,  inasmuch  as  the  defendants  took  a  certifi- 
cate of  deposit  in  their  individual  names,  and  the  Trust  Com- 
pany will  not  be  permitted  to  question  their  legal  title,  against 
that  certificate.    The  protection  of  the  present  plaintiffs  must 
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be  found  in  the  aid  of  a  Court  of  Equity,  to  prevent  the 
charitable  fund  from  being  transferred  to  parties  who  deny 
the  trust,  and  design  to  appropriate  the  money  in  a  manner 
to  place  it  out  of  the  control  of  the  plaintifis. 

The  defendants,  being  aliens,  are  amenable  to  the  jurisdic- 
tion of  the  Circuit  Court  in  a  suit  in  favor  of  citizens,  and 
their  consular  character  exempts  them  only  from  the  jurisdic- 
tion of  State  Courts.  The  Act  of  Congress  gives  to  the  Dis- 
trict Courts  of  the  United  States  jurisdiction  in  civil  actions, 
in  suits  against  consuls,  exclusively  only  of  the  State  Courts. 
By  the  law  of  nations,  consuls  are  subject  to  the  ordinary  ju- 
risdiction of  the  tribunals  of  the  country  to  which  they  are 
accredited.  (1  Kent  a  Comm,^  43,  45 ;  Wheat  Law  of  Na- 
tions^ 293,  §  22 ;  11  Wheat.^  469,  note).  There  seems,  there- 
fore, to  be  no  legal  impediment  to  the  application  of  the  elev- 
enth section  of  the  judiciary  act  of  1789  (1  JJ.  8.  Stat  at 
Large^  78)  to  actions  by  citizens  against  consuls,  in  the  Cir- 
cuit Courts  of  the  United  States. 

On  both  points,  in  my  opinion,  this  Court  has  cognizance 
of  this  case,  and  the  injunction  prayed  for  ought  to  issue,  and 
be  enforced  until  the  further  order  of  the  Court. 

Subsequently,  Bunch  pleaded  to  the  jurisdiction  of  the 
Court,  that,  at  the  commencement  of  the  suit,  he  was  the 
British  Consul  at  Charleston,  S.  C,  and  Barclay  was  the 
Britisb  Consul  at  New  York,  both  of  them  admitted  by  the 
President,  and  that  they  ought  to  be  sued  in  the  Supreme 
Court  of  thp  United  States,  or  in  some  District  Court  of  the 
United  States,  and  not  elsewhere.  After  argument  before 
Nblson  and  Betts,  JJ.,  by  Marshall  S.  BidweU,  for  the 
plamtiffs,  and  Charles  Edwards^  for  Bunch,  the  Court  (Octo- 
ber 2d,  1865)  overruled  the  plea,  with  costs. 
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Charles  GoodybAb 

vs. 

Geosqe  O.  Bourn  and  others.    In  Equtit. 

A.y  a  patentee,  filed  a  bill  against  B.  for  infringement  of  his  patent,  and  prayed 
an  ii^junction,  which  was  granted.  A.  afterwards  moved  for  leave  to  amend 
his  bill  by  adding  0.  as  a  plaintiff,  and  by  averring  that,  under  an  agreement 
between  A.  and  C,  still  in  force,  0.  was  the  owner  of  the  exdustve  right, 
under  the  patent,  to  make  and  sell  the  articles  as  to  which  B.  had  infringed, 
and  that  B.  had  notice  of  the  agreement  before  he  infringed :  Heldj  that  the 
amendments  could  not  be  allowed,  and  that  they  would  amount,  in  effect,  to 
the  institution  of  a  new  and  materially  different  suit,  both  as  to  plaintiff  and 
rights  of  action. 

It  appearing,  by  the  answer,  supported  by  affidavits,  that  the  articles  made  by 
B.  were  made  under  license  from  A. :  Held^  that  the  injunction  must  be  dis- 
solved. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  May  4th,  1856). 

This  was  a  bill  in  Equity,  filed  by  the  plaintiff  against 
George  O.  Bonm  and  William  W.  Brown,  of  Providence, 
Rhode  Island,  and  John  Qriswold  and  two  others,  of  New 
York.  The  bill  was  founded  on  Letters  Patent  granted  to  the 
plaintiff  Jnne  15th,  1844,  and  reissued  to  him  December  25th, 
1849,  commonly  known  as  the  vulcanizing  patent,  for  vul- 
canizing India  rubber.  The  bill  averred  that  Bourn  and 
Brown,  since  the  reissue,  had  made  and  sold  India  rubber 
shoes,  vulcanized  according  to  the  patent,  without  license, 
and  had  then  recently  packed  up  in  boxes  28,000  pairs  of 
such  shoes,  and  employed  the  other  three  defendants  to  ship 
them  to  Europe,  to  be  sold  there ;  that  the  shoes  were  then  in 
Now  York,  under  the  control  of  the  other  three  defendants, 
and  about  to  be  sent  to  Europe  for  sale ;  that  the  licensees  of 
the  plaintiff  were  in  the  habit  of  sending  large  quantities  of 
vulcanized  India  rubber  shoes  to  Europe  for  sale,  and  of  pay- 
ing the  plaintiff  a  tariff  on  them  ;  that  the  sale  of  the  shoes 
in  question  would  injure  the  plaintiff  and  his  licensees  ;  and 
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that  BoTim  and  Brown  were  unable  to  respond  in  damages. 
The  bill  prayed  for  an  injunction  to  restrain  the  defendants 
from  makmg,  using,  or  selling  any  articles  in  violation  of  the 
patent,  and  from  sending  to  Europe  or  elsewhere,  any  shoes 
made  in  violation  of  the  patent. 

On  an  application  made  to  Mr.  Justice  Kelson,  at  Cham- 
bers, on  notice  to  the  defendants,  but  without  any  appear- 
ance by  them,  an  order  was  made  directing  an  injunction  to 
restrain  the  defendants  from  making,  using  or  selling  any 
articles  of  India  rubber,  vulcanized  according  to  the  patent ; 
and  directing  a  farther  injunction  to  restrain  them  from  sell- 
ing or  disposing  of  the  shoes  in  question,  unless  the  defendants 
should  give  their  bond,  with  surety  to  be  approved  by  the 
Clerk  as  to  amount  and  sufficiency,  conditioned  that,  in  the 
event  of  the  sale  or  disposition  of  any  of  the  shoes,  the  defend- 
ants would,  if  so  ordered,  account  to  the  plaintiff  for  the  dam- 
ages sustained  by  him  thereby.     The  injunction  was  issued. 

The  plaintiff  now  moved  for  leave  to  amend  the  bill  by  add- 
ing, as  plaintiffs,  four  foreign  corporations,  two  of  Connecticut 
and  two  of  New  Jersey,  and  by  adding  averments  to  the  effect 
that,  under  an  agreement  made  in  July,  1848,  between  the 
plaintiff  and  those  corporations,  which  was  recorded  in  the 
Patent  Office  in  August,  1848,  and  which  was  still  in  force, 
they  were  the  owners  of  the  exclusive  right  to  make  and  sell 
India  rubber  shoes  under  the  patent ;  that  Bourn  and  Brown 
had  notice  of  such  agreement  before  they  infringed  the 
patent ;  and  that  those  corporations  were  now  in  the  enjoy- 
ment of  the  rights  they  acquired  by  that  agreement.  The 
plaintiff  asked  that  the  amendments  might  be  made  without 
prejudice  to  the  injunction,  and  that  the  injunction  might  bo 
continued. 

The  defendants  moved,  at  the  same  time,  on  an  answer 
and  affidavits,  for  a  dissolution  of  the  injunction. 


James  T,  Brady ^  for  the  plaintiff. 
Natha/rdel  BichardsoUj  for  the  defendants. 
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Nelson,  J.  1.  The  amendments  asked  for  cannot  be  al- 
lowed. They  would,  in  effect,  amount  to  the  infititotion  of 
a  new  suit  against  the  defendants,  materially  different  from 
the  present  one,  both  as  to  plaintiffs  and  rights  of  action. 
This  exceeds  the  province  of  amendment,  as  was  held  by  the 
Supreme  Coort  of  the  United  States  at  the  last  tenn.  {Shidda 
V.  Barrmo,  17  Hov>.,  130). 

2.  The  injunction  heretofore  issued  mnst  be  dissolved,  as 
the  answer,  supported  by  affidavits,  shows  that  the  shoes  in 
question  were  made  nnder  a  license  from  the  plaintiff.  The 
motion,  also,  for  a  farther  injunction  must  be  denied,  for  the 
same  reasons. 


Chakles  Goodysab  akd  othebs 


Edwin  M.  Chaffee  aitd  ornEna.    Ih  Equttt. 

A  defendant  who  appears  and  put«  in  an  muircr  in  a  Buit  in  Eqnitj,  waives  all 
obJecUoDS  to  tbe  regulAiitf  of  the  serrice  upon  him  of  the  Eubpceua  to 
appear  and  answer. 

Where  it  appeared,  on  a  motion  to  tluB  Court  for  an  ii^nction  to  restrain  the  In- 
Aiogement  of  a  patent,  Ibat  the  infrioging  articles  were  made  and  sold  in 
Bbode  Island,  and  that  the  defendant  redded  there,  ajid  carried  on  there  Ibe 
^usinesa  of  making  aod  selling  the  arUclea,  the  injutictloii  was  Tefosed,  on  the 
ground  that  die  defendant  wag  beyond  the  proceaa  of  injunction,  that  the 
issuing  of  it  would  be  inoperatiTe  and  uaeieca,  and  that  the  proper  place  to 
file  a  bill  for  an  injunction  was  in  Ebode  Island. 

(Before  Kilsos,  J.,  Southern  District  of  Hew  Toric,  Ua;  4lh,  ISGG); 

Tms  was  a  bill  in  Equity,  filed  by  Charles  Goodyear  and 
four  foreign  corporations,  two  of  New  Jersey  and  two  of 
at,  against  Edwin  "!&.  Chaffee  and  George  O. 
ith  of  Providence,  Eliode  Island,  and  John  Gris-  • 
another  of  New  Tork.  The  bill  was  founded  on 
atent  granted  to  Goodyear,  June  15th,  1844,  and 
0  him  December  25th,  1849,  commonly  known  as 
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the  vulcanizing  patent,  for  vulcanizing  India  rubber.  It 
averred  that,  in  July,  1848,  those  corporations  became,  by  an 
agreement  with  Goodyear,  which  was  recorded  in  the  Patent 
Office  in  August,  1848,  and  which  was  still  in  force,  the  own- 
ers of  the  exclusive  right  to  make  and  sell  India  rubber  shoes 
under  the  patent ;  that  Chaffee  had  notice  of  such  agreement 
before  he  committed  the  infringements  complained  of;  that 
those  cori)orations  were  now  in  the  enjoyment  of  *  the  rights 
they  had  acquired  under  that  agreement ;  that,  since  the  re- 
issue, Chaffee  and  Bourn,  as  partners  with  or  interested  with 
William  W,  Brown  of  Providence,  under  the  firm  of  E.  M. 
Chaffee  &  Co.,  had  made  and  sold  shoes  of  vtilcanized  India 
rubb^,  in  violation  of  the  patent  and  of  the  rights  of  the 
plaintiff ;  that,  in  June,  1853,  30,000  pairs  of  such  shoes, 
made  by  the  firm  of  E.  M.  Chaffee  &  Co.,  and  the  title  to 
which  was  in  them,  had  come  into  the  possession  of  the 
other  two  defendants  to  be  shipped  to  Europe  for  sale ;  that 
the  four  corporations  had,  for  many  years,  been  in  the  habit 
of  sending  large  quantities  of  vulcanized  India  rubber  shoes 
to  Europe  for  sale,  and  of  paying  the  plaintiff  Goodyear  a 
tariff  on  them ;  that  the  sale  of  the  shoes  in  question  would 
injure  the  plaintiff ;  and  that  the  members  of  the  firm  of  E. 
M.  Chaffee  ife  Co.  were  unable  to  respond  in  damages.  The  bill 
prayed  for  an  injunction  to  restrain  Chaffee  and  Bourn  from 
making,  using,  or  selling  any  articles  in  violation  of  the  patent. 

The  plaintifib  now  moved  for  an  injunction.  It  appeared 
that  all  the  shoes  made  or  sold  by  E.  M.  Chaffee  &  Co., 
were  made  and  sold  at  Providence,  Ehode  Island. 

The  defendant  Bourn  was  not  served  with  process.  The 
defendant  Chaffee  was  served  in  New  York.  It  appeared 
that  he  had  gone  to  New  York  in  pursuance  of  a  sunmaons 
served  upon  him  in  Ehode  Island,  by  the  United  States  Mar- 
shal there,  to  attend  this  Court  as  a  witness  on  the  trial  of  a 
suit  pending  therein ;  that  the  sole  purpose  of  his  going  to 
New  York  was  to  attend  this  Court  as  a  witness  in  that  suit, 
and  that  he  remamed  in  New  York  for  that  purpose  only ; 
that  he  attended  the  Court  while  that  suit  was  on  trial, 
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as  a  witness  therein;  that,  while  so  attending,  and  while 
the  Court  was  in  session,  and  while  that  suit  was  on  trial,  he 
was  served  with  the  subpcena  in  this  suit,  in  the  Court  room^ 
and  in  the  actual  presence  of  the  Court.  It  was,  therefore, 
urged  by  the  defendant  Chaffee,  in  opposition  to  the  motion 
for  injunction,  that  he  had  not  been  regularly  brought  into 
Court.  Both  Bourn  and  Chaffee  had  appeared  and  answer 
ed  the  bill; 

James  T.  Brady ^  for  the  plaintiffe. 

Nathaniel  Richardson^  for  the  defendants. 

Nelson,  J.  1.  The  defendant,  Chaffee,  waived  any  objec- 
tion to  the  service  of  the  subpoena,  by  causing  his  appearance 
to  be  entered  and  putting  in  an  answer.  It  is  unimportant, 
therefore,  to  inquire  into  the  regularity  of  the  service. 

2.  The  motion  for  the  injunction  must  be  denied.  The 
case  shows  that  the  defendants  Bourn  and  Chaffee  are  resi- 
dents of  another  jurisdiction,  and  carry  on  there  the  busi- 
ness which  is  claimed  to  be  in  violation  of  Goodyear's  patent. 
They  are  consequently  beyond  the  process  of  injunction,  and 
the  issuing  of  it  would  be  inoperative  and  useless.  If  the 
plaintiffs  desire  to  enjoin  them,  they  must  file  their  bill  in 
the  jurisdiction  where  the  business  complained  of  is  carried 
on. 


Thb  Untted  States  vs.  The  Steamboat  Manhattan. 

Where  pasaengers  are  carried  on  board  of  a  steam  yessel  which  has  not,  placed 
and  kept  in  a  oonspicuous  part  of  it,  as  required  by  the  25th  section  of  the 
Act  of  Augist  80th,  1852,  (10  U,  3.  Stat,  at  Large^  *ll\  a  copy,  certified  by  the 
Collector,  of  the  certificate  provided  for  by  the  9th  section  of  that  Act,  to  be 
made  by  the  Board  of  Inspectors,  as  to  seapworthineas,  &c.,  the  only  penalty 
for  such  violation  of  the  25th  section,  is  the  one  imposed  by  that  section, 
namely,  $100  for  each  offence,  to  be  recovered  by  an  action  of  debt 
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Neither  the  yeasel  nor  her  owner  are  subject,  for  such  yiolation  of  the  25tb  sec- 
tion, to  the  penalty  of  $500,  imposed  by  the  1st  section  of  the  Act,  as  a 
penalty  for  nayigatiog  a  steam  vessel,  with  passengers  on  board,  without  com- 
plying with  the  terms  of  the  Act 

(Before  Nxlsok,  J.,  Southern  District  of  New  York,  Hay  15th,  1866). 

This  was  a  libel  of  information,  filed  in  the  District  Court, 
to  recover  a  penalty  of  $500,  for  non-compliance  with  one 
of  the  requisitions  of  the  Act  of  Congress  passed  August 
30th,  1852,  (10  JJ.  8.  Stat,  at  La/tge^  61),  for  the  better 
security  of  the  lives  of  passengers  on  board  of  vessels  pro- 
pelled by  steam.  The  libel  was  dismissed  by  the  District 
Court,  and  the  United  States  appealed  to  this  Court. 

Nelson,  J.  The  first  section  of  the  Act  of  1852  provides, 
^^  that  no  license,  register,  or  enrolment,  under  the  provisions 
of  this  or  the  Act  to  which  this  is  an  amendment,  shall  be 
granted,  or  other  papers  issued  by  any  Collector,  to  any  vessel 
propelled  in  whole  or  in  part  by  steam,  and  carrying  passen- 
gers, until  he  shall  have  satisfactory  evidence  that  all  the  pro- 
visions of  this  Act  have  been  fully  complied  with ;  and,  if  any 
such  vessel  shall  be  navigated,  with  passengers  on  board,  with- 
out complying  with  the  terms  of  this  Act,  the  owners  thereof, 
and  the  vessel  itself,  shall  be  subject  to  the  penalties  contained 
in  the  second  section  of  the  Act  to  which  this  is  an  amend- 
ment" The  second  section  of  the  act  referred  to  imposes  a 
penalty  of  $500.  {Act  of  July  Ith^  1838,  5  V.  S.  Stat,  at 
La/rge^  304). 

The  only  terms  of  the  Act  not  complied  with,  as  charged 
in  the  information  in  this  case,  is  the  neglect  to  obtain  from 
the  Collector  of  the  customs  a  certified  copy  of  the  certifi- 
cate of  the  Board  of  inspectors  as  to  the  sea-worthiness  of 
the  vessel,  the  proper  condition  of  the  steam  machinery, 
suitable  accommodations  for  passengers,  &c.,  which  they  are 
required  to  deliver  to  that  officer  by  the  ninth  section  of  the 
Act. 

It  is  not  charged  that  the  proper  certificate,  as  prescribed 
by  the  Act,  had  not  been  given  by  the  inspectors ;  and,  if  it 
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had  been  so  charged,  I  am  not  sure  that  that  would  have  helped 
the  case,  as  I  have  not  been  able  to  find  any  provision  in  the 
Act  making  it  the  special  duty  of  the  owner  to  obtain  the  cer- 
tificate. Unless  the  inspection  has  been  made  and  the  certifi- 
cate given,  the  Collector  is  required  to  withhold  the  license, 
registry,  and  enrolment,  and  the  vessel  is  deprived  of  her 
American  character,  and  of  all  the  rights  and  privileges  be- 
longing to  her.  Congress  may  have  thought  this  a  sufficient 
security  that  the  owner  would  see  to  the  procuring  of  the 
certificate. 

But,  be  this  as  it  may,  the  charge  here  is  not  for  omitting 
to  procure  the  certificate  of  the  inspectors,  but  for  omitting 
to  obtain  from  the  Collector  a  certified  copy  of  it.  Now,  the 
only  provision  on  this  subject  is  found  in  the  25th  section  of 
the  Act.  That  requires  that  the  Collector  shall  keep  on  file 
the  original  certificate  delivered  to  him  by  the  inspectors, 
and  shall  give  to  the  master  or  owner  two  certified  copies 
thereof,  one  of  which  shall  be  placed  in  some  conspicuous 
part  of  the  vessel,  where  it  may  be  seen  by  the  passengers, 
and  be  kept  there  at  all  times  j  the  other  to  be  retained  by 
such  master  or  owner,  as  evidence  of  the  authority  thereby 
conferred.  It  then  provides  as  follows :  "  and,  if  any  per- 
son shall  receive  or  carry  any  passengers  on  board  any  such 
steamer,  not  having  a  certified  copy  of  the  certificate  of  ap- 
proval, as  required  by  this  Act,  placed  and  kept  as  aforesaid, 
he  shall  forfeit  and  pay,  for  each  offence,  $100,  to  be  recovered 
by  action  of  debt  in  any  Court  of  competent  juiisdiction." 

Now,  the  argument  on  behalf  of  the  Government  is,  that 
the  omission  to  obtain  this  certified  copy  of  the  certificate,  as 
required,  is  a  non-compliance  with  the  terms  of  the  Act,  with- 
in the  words  of  the  first  section,  and  that  the  owner  and  the 
vessel  itself  are,  therefore,  subject  to  the  penalty  imposed  by 
the  second  section  of  the  Act  of  July  7th,  1838,  which  is 
$500.  But  the  obvious  answer  is,  that,  as  respects  this  par- 
ticular non-compliance — the  omission  to  obtain  a  certified 
copy  of  the  certificate— the  25th  section  of  the  Act  of 
1862,  which    imposes    the    duty,  prescribes    the    penalty. 


♦1 
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and  limits  it  to  $100  for  each  offence,  to  be  recovered  in  an 
action  of  debt ;  and  that,  having  thus  specifically  prescribed 
the  penalty  and  mode  of  recovery,  it  necessarily  takes  the 
case  ont  of  the  general  description  given  in  tiie  first  section. 
The  argument,  if  sound,  would  require  the  infiiction  of  both 
penalties  for  the  particular  non-compliance  complained  of. 

1  have  been  more  particular  in  stating  the  ground  of  my 
decision,  as  I  understand  that  several  cases  are  pending  in- 
volving the  same  question. 

Decree  affirmed. 


The  Phoenix. 


It  is  the  duty  of  vessels  lying  in  sHps,  in  the  port  of  New  York,  to  brace  up 
their  yards,  •r  top-lift  them,  during  the  night,  and  not  leave  them  squared. 

Where  a  steamboat,  in  backing  into  her  berth,  in  a  slip  in  New  York,  in  the 
night,  became  so  wedged  in  as  to  make  it  necessary,  to  enable  her  t«  enter, 
to  remove  a  lighter,  which  was  fastened  to  a  ship  on  the  opponte  side  of  the 
slip,  and  which  lay  between  the  steamboat  and  the  ship :  Hdd^  that  the  hands 
on  the  steamboat,  after  the  hands  on  the  ship  had  failed,  on  being  called  on 
to  remove  the  lighter,  had  a  right  to  remove  her  themselves,  and  that  there 
was  no  &ult  in  their  so  doing,  even  though  the  removal  of  the  lighter  caused 
the  main  yard  of  the  ship,  which  was  squared,  to  come  in  contact  with  the 
smoke-pipes  of  the  steamboat,  as  she  backed,  and  broke  them  down. 

Heldy  also,  that  the  ship  was  in  fiiult  in  leaving  her  main  yard  squared. 

Held^  also,  that,  as  the  steamboat  attempted  to  back  in  among  a  crowd  of  ves- 
sels, without  having  out  a  line  by  which  to  steady  her,  she  was  also  in  fault 

Under  these  circumstances,  the  loss  was  divided. 

(Before  Nklsok,  J.,  Southern  District  of  New  York,  May  Jlst,  1866).  '  •; 

This  was  a  libel  m  rem^  filed  in  the  District  Court  by  Jo- 
seph W.  Hancox,  master  of  the  steamboat  Hero,  against  the 
ship  Phoenix,  to  recover  damages  for  an  injury  that  occurred 
to  the  former  in  a  slip  on  the  North  river,  in  the  city  of 
New  York.  The  District  Court  made  a  decree  dividing  the 
loss,  on  the  ground  that  both  vessels  were  in  fault.  The 
claimant  appealed  to  this  Court. 
19 


274  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Fhceniz.  i 

Dennis  McMafum^  for  the  libellant. 
Charles  DonohuCy  for  the  claimant. 

Nelson,  J.  The  Hero  was  in  the  act  of  backing  into  the 
slip,  to  reach  her  berth  on  the  south  side  of  it,  and  which 
was  the  north  side  of  pier  No.  43,  and  next  the  foot  of 
Spring  street.  There  were  two  vessels  lying  at  the  entrance 
of  the  slip,  on  the  same  side  of  the  pier.  The  Phoenix  lay 
opposite,  on  the  south  side  of  pier  No.  44,  heading  into  the 
slip.  There  was  also  a  lighter  lying  along  side  of  the  Phoenix, 
under  her  starboard  bow.  The  entrance  into  the  slip  was 
thus  contracted,  making  the  manoeuTres  of  the  Hero  some- 
what difficult,  in  backing  into  her  berth  between  the  vessels, 
especially  as  the  night  was  very  dark.  She  became  wedged 
in  between  the  lighter  and  the  vessels  below ;  and,  after  the 
fastenings  of  the  lighter  had  been  slackened,  and  she  had 
been  moved  f mother  into  the  slip,  so  that  the  Hero  could 
move,  the  main  yard  of  the  Phoenix  came  in  contact 
with  the  smoke-pipes  of  the  Hero,  breaking  them  down, 
and  smashing  her  wheel-house,  besides  doing  other  dam- 
age. 

The  ground  of  the  complaint  in  the  libel  is,  that  the  hands 
on  board  of  the  Phoenix  improperly  neglected  to  brace  her 
yards,  especially  the  main  yard,  which  extended  some  ten  or 
twelve  feet  over  the  side  of  the  vessel,  and  occasioned  the 
damage  that  occurred.  The  claimant  denies  that  there  was 
any  negligence  in  not  bracing  the  yards  of  the  Phoenix,  and 
also  charges  that  die  damage  was  occasioned  by  the  misman- 
agement of  the  steamboat  in  backing  into  the  slip. 

There  is  some  small  contrariety  in  the  evidence  as  to 
whether  or  not  the  main  yard  of  the  Phoenix  was  squared  at 
the  time  the  Hero  attempted  to  back  into  the  slip;  and,  also, 
as  to  whether  or  not  the  hands  on  board  of  the  Hero,  who 
were  engaged  in  slackening  the  fastenings  of  the  lighter  and 
moving  her,  had  not  braced  the  yards  of  the  Phoenix  them- 
selves, before  the  accident  occurred.  But  the  decided  prepon- 
derance is  in  favor  of  the  allegation  that  the  yards  were  not 
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braced  but  squared,  and  had  been  left  in  that  situation  by 
the  hands  on  board  of  the  Phoenix. 

It  is  insisted  on  the  part  of  the  claimant,  that  it  is  cujs- 
tonoi^y  for  vessels  lying  in  slips  around  this  port  to  leave 
their  yards  squared  duiing  the  night  as  well  as  during  the 
day,  and  hence,  that  no  negligence  is  properly  chargeable  for 
the  omission  to  brace  them  up,  or  top-lifl  them.    I  think  the 
weight  of  the  evidence  in  the  case  is  the  other  way.    It  is 
true  that  Schultz,  one  of  the  harbor-masters,  says,  that  it  is 
common  for  vessels  to  lie  with  their  yards  squared — more  com- 
mon than  to  lie  with  them  braced  or  top-lifted.     Whether  he 
means  while  lying  in  slips  in  the  night  time,  is  not  stated. 
And  yet  he  admits  that  it  is  not  a  prudent  thing  for  vessels 
to  lie  with  their  yards  squared.     Admitting  this  to  be  so,  his 
duty  as  harbor-master  should  lead  him  to  correct  this  practice 
of  vessels,  if,  as  he  supposes,  it  prevails.     Story,  one  of  the 
port-wardens,  says,  that  when  vessels  lie  in  slips  where  boats 
are  continually  coming  in  and  going  out,  the  custom  is  for 
them  to  brace  their  yards  up,  and  that,  wheij  yards  are 
squared,  is  where  vessels  lie  at  the  wharves.    Mount,  a  dock- 
.  master,  on  complaint  being  made  to  him  against  the  Phoenix, 
gave  orders  to  the  mate  on  board,  the  day  before  the  accident, 
that  he  must  keep  his  yards  braced  sharp  up  during  the 
night  time,  while  lying  in  the  slip,  because,  when  squared,  they 
interfered  with  the  steamboats  that  were  continually  passing 
in  and  out  of  it,  by  unnecessarily  obstructing  the  passage. 
There  can  be  no  doubt  about  the  duty  of  the  Phoenix,  after 
this  direction  by  the  dock-master,  however  it  may  have  been 
before.    In  my  judgment,  the  duty  was  equally  obligatory 
without  the  direction,  and  should  be  generally  observed  by 
vessels  lying  in  slips  around  the  harbor,  and  should  be  en- 
forced by  the  oflBcers  appointed  to  superintend  and  regulate 
the  shipping  lying  within  it. 

It  is  said  that  the  hands  on  board  of  the  Hero  had  no  right 
to  interfere  with  the  lighter,  and  that,  if  she  had  not  been 
renaoved,  the  collision  jrould  not  have  happened,  as  the 
steamboat  could  not  have  backed  far  enough  into  the  slip  to 


276  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Washington. 

have  brought  her  smoke-pipes  in  contact  with  the  main  yard. 
I  do  not  think  so.  After  haying  called  upon  the  hands  of  the 
Phoenix  to  change  the  position  of  the  lighter,  and  they  had  re- 
fused to  do  so,  those  on  board  of  the  Hero  were  justified,  ui^der 
the  circumstances,  in  making  the  change  themselyes.  The 
crowded  condition  of  the  shipping  at  the  docks  and  wharves 
around  the  harbor,  must,  of  necessity,  justify  slight  interfer- 
ences of  this  description,  for  the  convenience  and  accommo- 
dation of  the  business  and  commerce  of  the  city.  Undoubt- 
edly, where  it  is  practicable,  a  dock-master  or  harbor-master 
should  be  called  in  to  enforce  a  proper  spirit  of  accommoda- 
tion. This  could  not  be  reasonably  required  under  the  cir- 
cumstances of  the  present  case ;  and  no  harm  was  done  to 
the  lighter. 

I  am  satisfied,  therefore,  that  the  Phoenix  was  in  fault,  and 
would  be  responsible  for  the  damage  sustained,  were  it  not 
that  the  hands  on  board  of  thie  steamboat  were  also  in  fault,  for 
attempting  to  back  into  the  slip  among  the  crowd  of  vessels, 
without  getting  a  line  out  to  steady  her.  The  want  of  this 
may  have  contributed  to  the  accident,  and,  for  this  reason, 
the  Court  below,  adopting  the  rule  where  both  vessels  are  in 
fault,  divided  the  loss.  I  concur  in  this  view,  and  shall 
therefore  aflSrm  the  decree,  with  costs  in  this  Court. 


The  Washington. 

The  general  rule  of  nayigation  is,  that  where  two  steamboats  are  approaching 
each  other  in  opposite  directions,  it  is  the  duty  of  each  to  port  her  hehn,  and 
pass  on  the  right 

Where  the  person  who  acted  as  pilot  of  a  steamboat,  was  not  a  pilot  by  profes- 
sion or  occupation,  and  had  nerer  undertaken  to  pilot  any  other  steamboat, 
and  was  engaged  by  her  as  a  cooper,  and  not  as  a  pilot,  and  a  collision  oc- 
curred between  such  steamboat  and  another  steamboat:  Held,  that  the  pre- 
sumption was  against  his  discreet  and  proper  management  of  his  yessel,  at 
and  previously  to  the  acddent 

Owners  of  vessels  are  not  only  bound  to  have  a  full  complement  of  men  and 
officers  on  board,  and  responsible  for  their  faithful  discharge  of  their  duty, 
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but  they  are  also  under  obligatioiui  to  have  men  of  competent  experience  and 
skill  to  perform  that  dutj  intelligibly  and  understandingly,  under  all  circum- 
stancea  and  in  all  emergencies. 

(Before  Kslson,  J.,  Southern  District  of  New  York,  May  22d,  1866). 

Teis  was  a  libel  in  rem^  filed  in  the  District  Court  by  the 
owners  of  the  steamboat  Peter  Crary  against  the  steamboat 
Washington,  to  recover  damages  for  a  collision  which  occurred 
in  the  North  river  opposite  pier  No.  6.  After  a  decree  in 
the  District  Court  in  favor  of  the  libellants,  the  claimant  ap- 
pealed to  this  Court. 

Dennis  McMahon^  for  the  libellants. 

Washington  Q.  Morion  and  William  J.  Haskett^  for  the 
claimant. 

Nelson,  J.  The  Peter  Crary  had  come  out  of  the  East 
river  and  was  on  her  way  up  the  North  river  to  her  berth  at 
the  foot  of  Harrison  street.  The  Washington  had  left  the 
dock  at  the  foot  of  Jay  street,  and  was  passing  down  the 
river,  on  her  course  to  the  East  river.  The  bows  of  the 
Washington  struck  the  Peter  Crary  on  her  larboard  side, 
some  six  or  seven  feet  abaft  her  stem,  nearly  head  on,  doing 
considerable  damage. 

The  real  controversy  among  the  witnesses  in  the  case  is,  as 
to  which  vessel,  under  the  circumstances,  was  entitled  to  pass 
inside  of  the  other,  that  is,  next  to  the  piers  along  the  mar- 
gin of  the  river.  It  was  a  calm,  bright  night,  and  there  must 
have  been  gross  negligence  or  mismanagement  on  one  side  or 
the  other. 

The  Peter  Crary  starts  with  the  benefit  of  the  general  rule 
of  navigation  in  her  favor  in  the  controversy,  namely,  that 
where  two  steamboats  are  approaching  each  other  in  op- 
posite directions,  it  is  the  duty  of  each  to  port  her  helm 
and  pass  on  the  right.  The  Peter  Crary  having  pursued  that 
course,  the  burden  lies  on  the  Washington  to  make  out  a  state 
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of  cireamBtances  that  required  the  Peter  Crary  to  depart  from 
that  rale,  and  go  to  the  left. 

This  defence  is  attempted,  and  it  is  sought  to  be  shown, 
that  the  Peter  Crary,  after  having  come  around  the  Battery, 
bore  off  into  the  river,  and  continued  on  that  course  till 
within  a  short  distance  of  the  Washington,  which  was  coming 
down  near  the  docks,  and  then  suddenly  took  a  rank  sheer 
across  her  track,  making  a  collision  inevitable.  If  this  view 
could  be  maintained,  the  defence  would  be  complete.  But, 
unfortunately  for  the  Washington,  the  weight  of  the  evidence 
is  the  other  way ;  namely,  that  the  Peter  Crary  was  coming 
up  the  river,  if  not  inside  of  the  course  of  the  Washington,  at 
least  as  near  the  range  of  the  piers  as  she  was.  The  collision 
took  place  nearly  opposite  pier  Ko.  6,  and,  according  to  the 
testimony  of  Burnham,  a  man  on  the  Telegraph,  which  lay 
at  pier  No.  4,  the  Peter  Crary  was  within  twenty  feet  of  him 
when  she  passed  there.  He  is  a  disinterested  witness,  and 
supports  the  evidence  of  Brasicr  on  the  Peter  Crary,  who 
came  up  from  below  just  before  the  accident,  and  who  says 
that  the  Washington  was  then  west  of  and  heading  in 
towards  them,  when  a  length  or  a  length  and  a  half  off. 

The  truth  of  the  case  is,  as  is  apparent  from  the  proofs,  that 
t'le  collision  was  occasioned  by  the  incompetency  of  Decker, 
the  pilot  of  the  Washington.  He  was  totally  unfit  to  have 
the  charge  or  management  of  a  vessel,  in  the  difficult  navi- 
gation of  this  harbor,  among  the  crowd  of  vessels  thronging 
both  rivers.  He  was  not  a  pilot  by  profession  or  occupation, 
and  admits  that  he  never  undertook  to  pilot  a  steamboat 
except  on  board  of  the  Washington ;  and  he  was  there 
engaged  as  a  cooper,  and  not  as  a  pilot.  Being  thus  inex- 
perienced and  unskilled,  the  "presumptions  are  all  against  tlie 
discreet  and  proper  management  of  his  vessel  before  and  at 
the  time  of  the  accident.  Owners  of  vessels  are  not  only 
bound  to  have  a  full  complement  of  men  and  officers  on 
board,  and  responsible  for  their  faithful  discharge  of  their 
duty,  but  they  are  also  under  obligations  to  have  men  of  com- 
petent experience  and  skill  to  perform  that  duty  intelligibly 
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and  understandinglj,  under  all  circnmstances,  and  in  all 
emergencies.  And  they  will  find  their  own  interest,  as  well 
as  that  of  the  public,  promoted  by  a  rigorous  exaction  of  this 
measure  of  responsibility.  Any  additional  sum  paid  as  a 
compensation  for  the  services  of  competent  and  skilful  men, 
will  be  more  than  refunded  by  indemnity  against  loss  and 
damage  occasioned  by  the  errors  and  mistakes  of  the  incom- 
petent. 

I  am  satisfied  that  the  decree  of  the  Court  below  is  right, 
and  should  be  affirmed. 


Geobgb  MoiTTErrH  axd  others  vs.  Charles  Eirkpatrice. 

Where  A.,  at  Oswego,  shipped  flour  to  B.  at  New  York,  through  the  canal,  sul>- 
ject  to  charges  for  freight  through  Lako  Ontario,  and  chargeable  with  specified 
freight  from  Oswego  1.0  New  York,  and  wrote  on  the  bin  of  lading,  **  Pay 
charges  to  G.  on  safe  delivery,*'  and  D.,  a  canal  forwarder  at  Oswego,  receipted 
the  bill  of  lading  thus,  *'  Receired  in  good  order  for  0.,"  and  C,  a  forwarder 
from  Albany  to  New  York,  receired  the  flour  at  Albany  in  apparent  good 
order,  and  pud  the  chaiges  for  freight  through  Lake  Ontario,  and  the  freight 
from  Oswego  to  Albany,  and  carried  the  flour  to  New  York,  and  delivered  it 
to  B.,  and  it  appeared  that  the  flour  had  been  damaged  by  wet  before  it  ar- 
rived at  Albany:  ffeld,  that,  as  C.  had  no  interest  in,  or  connection  with 
either  the  lake  or  the  canal  navigation,  and  merely  received  the  flour  at  Albany 
and  transported  it  to  New  York,  he  was  not  answerable  for  either  the  carrier 
on  the  lake  or  on  the  canal,  and  was  not  responsible  for  the  damage  to  the 
flour.  , 

Heldf  also,  that  C.  was  entitled  to  recover  from  B.  the  charges  which  he  paid  at 
Albany,  when  he  received  the  flour,  it  appearing  that  the  advance  was  made 
according  to  the  established  usage  in  shipping  goods  from  Oswego  to  New 
York. 

Such  advance  became  chargeable  on  the  goods  the  same  as  the  freight  from  Al- 
bany to  New  York,  and  the  whole  chum  became  an  entirety,  capable  of  being 
enforced  by  C,  by  a  libel  against  B.,  in  the  District  Court 

(Before  Nilsoh,  J.,  Southern  District  of  New  York,  May  22d,  1865). 

This  was  a  libel  in  j>erso7iamy  filed  in  the  District  Court, 
to  recoYcr  freight  and  charges  for  the  transportation  of  850 
barrels  of  flour  from  a  port  in  Canada  through  Lake  Ontario 
and  the  canal  to  Albany,  and  thence  to  ISew  York.    After 
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a  decree  in  the  District  Court  in  favor  of  the  libellants,  the 
respondent  appealed  to  this  Court. 

Eraatua  C,  Benedict^  for  the  libellants. 

Ammiel  J.  WiUardj  for  the  respondent. 

Nelson,  J.  Perry  ife  Van  Pyck,  of  Oswego,  shipped  the 
flour  in  question  in  this  case,  to  John  Wilmot,  in  care  of  the 
defendant,  at  New  York,  subject  to  charges  for  freight 
through  Lake  Ontario,  which  were  $132  13,  and  chargeable 
^th  43  cents  per  barrel,  freight  from  Oswego  to  New  York. 
They  wrote  on  the  face  of  the  bill  of  lading,  "  Pay  charges 
to  Albany  Canal  Line,  on  safe  delivery."  Franklin  &  Aus- 
tin, of  Oswego,  forwarders  on  the  canal,  receipted  the  bill  of 
lading,  as  follows :  "  Eeceived  the  above  in  good  order,  for 
Albany  Canal  Line."  The  flour  was  received  at  Albany  in 
apparently  good  order  by  the  libellants,  owners  of  "The 
Albany  Canal  Line,"  who  paid  the  Oswego  charges,  $132  13, 
and  the  freight  thence  to  Albany,  (included  in  the  43  cents 
per  barrel),  transported  the  flour  to  New  York,  and  deliv- 
ered it  to  the  defendant.  "  The  Albany  Canal  Line "  is  a 
transportation  line  from  Albany  to  New  York.  On  an  in- 
spection of  the  flour,  after  its  arrival  and  delivery  at  New 
York,  it  was  found  to  have  been  damaged  by  wetting,  fifty 
cents  per  barrel.  But  this  damage  occurred  previously  to 
its  arrival  at  Albany. 

The  respondent  seeks  to  abate  the  amount  of  charges  and 
freight  claimed  by  the  libellants,  by  deducting  this  damage 
to  the  flour.  There  could  be  no  objection  to  this,  if  the 
libellants  are  responsible  for  the  damage  claimed.  The  diffi- 
culty is,  that  it  does  not  appear,  from  any  proofs  in  the  case, 
that  they  are  answerable  for  either  the  carrier  on  the  lake 
or  on  the  canal,  under  one  or  the  other  of  whose  charge 
the  damage  must  have  happened.  The  libellants  had  no  in- 
terest in,  or  connection  with,  either  the  lake  or  the  canal 
navigation.    They  simply  received  the  flour  at  Albany,  and 
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transported  it  upon  their  line,  from  that  place  to  New  York. 
It  is  true  that  Franklin  &  Austin,  the  forwarders  on  the 
canal  at  Oswego,  were  in  the  habit  of  favoring  the  line  of 
the  libellants  in  the  transportation  of  goods.  But  they  do 
not  appear  to  have  been  under  any  obh'gations  to  do  so— cer- 
tainly not  from  any  partnership  arrangements  existing  be- 
tween the  parties.  The  libellants,  therefore,  not  being  re- 
sponsible for  the  damage,  it  was  properly  disallowed  by  the 
Court  below. 

Another  ground  of  defence  is,  that  the  libellants  are  not 
entitled  to  recover  the  charges  paid  by  them  at  Albany, 
when  they  received  the  goods  to  be  transported  on  their  line. 
But  the  case  shows  that  this  advance  was  made  according  to 
the  established  usage  of  the  shipping  of  goods  from  the  port 
of  Oswego  to  New  York.  The  contract  of  shipment  must, 
therefore,  be  construed  with  reference  to,  and  in  subordina- 
tion to  this  usage.  The  right  to  recover  the  charges,  stands 
npon  the  same  footing  as  the  right  to  the  freight  from  Albany 
to  New  York. 

It  is  also  objected  that  the  District  Court  had  no  jurisdic- 
tion of  the  case,  so  far  as  related  to  these  charges,  as  a  por- 
tion of  .them  were  for  the  shipment  of  tlie  flour  on  the  canal. 
These  charges  were  for  freight  on  Lake  Ontario,  as  well  as 
upon  the  canal.  As  we  have  seen,  according  to  the  usage  of 
the  business,  the  contract  of  shipment  with  tlie  respondent 
implied  an  undertaking  to  repay  those  charges,  when  ad- 
vanced by  the  libellants ;  and  they  became  thereby  charge- 
able upon  the  goods  shipped,  the  same  as  the  freight  from 
Albany  to  New  York.  The  contract,  therefore,  as  respected 
the  whole  amount  claimed  by  the  libellants,  was,  in  judg- 
ment of  law,  an  entirety,  not  sevCTable,  and  contains  all  the 
essential  elements  of  a  maritime  contract.  The  shipment  of 
the  goods  to  which  it  related,  began  and  ended  upon  waters 
within  the  Admiralty  jurisdiction. 

1  am  inclined,  therefore,  to  think  that  this  ground  of  de* 
fence  is  not  well  taken,  and  that  the  decree  below  was  right, 
and  should  be  affirmed. 
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Aaron  G.  Higoins 

vs. 

The  United  States  Mail  Steamship  Company. 

Where  a  bill  of  lading  of  a  cargo  of  coal,  from  New  York  to  Havana,  made  no 
mention  of  the  number  of  days  within  which  the  coal  should  be  discharged : 
Held^  that  eridence  of  an  oral  contract  that  the  Tessel  was  not  to  be  detained 
more  than  twelve  running  dajs  in  discharging  her  cargo,  was  inadmissible. 

Hdd^  also,  that  the  usage  as  to  the  delivery  of  cai^es  of  coal  at  Havana,  must 
govern  the  delivery  under  such  biU  of  lading. 

Held^  also,  that  as  the  shipper  of  the  coal  had  a  particular  wharf  at  Havana, 
where  all  his  coal  was  landed,  the  vessel  was  bound  to  discharge  it  there,  and 
to  conform  to  the  usage  as  to  its  delivery,  and  could  complain  of  no  delay  in 
the  delivery,  except  such  as  was  in  violation  of  such  usage. 

HeJd^  also,  that  the  shipper  was  bound  to  afford  accommodation  for  the  delivery 
according  to  such  usage,  and  that  such  obligation  was  a  maritime  contract,  a 
breach  of  which  could  be  sued  on  in  a  Court  of  Admiralty. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  May  SOth,  1865). 

This  was  a  libel  in  personam^  filed  in  the  District  Court  by 
the  owner  of  the  barque  Kanawha,  to  recover  damages  for 
her  unreasonable  detention  at  Havana.  After  a  decree  in 
fevor  of  the  libellant,  the  respondents  appealed  to  this  Court. 

Charles  Donohue^  for  the  libellant. 

Edward  H.  OweUy  for  the  respondents. 

Nelson,  J.  The  Eanawha  was  freighted  by  the  respond- 
ents with  coal  from  New  York  to  Havana ;  and  it  is  claimed 
that,  according  to  the  contract  of  affreightment,  the  vessel 
was  to  be  detained  not  exceeding  twelve  running  days  in  the 
discharge  of  her  cargo,  whereas  she  was,  in  fact,  detained 
some  twenty-seven  days  in  addition. 

The  bill  of  lading,  signed  by  the  master  of  the  Kanawha, 
the  only  written  contract  between  the  parties,  makes  no  men- 
tion of  the  number  of  days  within  which  the  coal  should  be 
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discharged.  It  is  in  the  usual  form,  and  stipulates  that  it  is. 
^^  to  be  delivered  in  like  good  order  and  condition  at  the  afore- 
said port  of  Havana,  (dangerp  of  the  sea  excepted),  unto 
Messrs.  Drake  &  Co.,  or  to  their  assigns,  he  or  they  paying 
freight  at  one  dollar  per  ton,  with  five  per  cent,  primage,  and 
average  accustomed."  The  limitation  as  to  the  number  of 
running  days  in  the  discharge  of  the  coal  is  sought  to  be  made 
out  by  oral  evidence ;  and  wo  have  the  testimony  of  the  agent 
of  the  owner  on  one  side,  and  of  the  shippers  on  the  other, 
directly  in  conflict  on  the  subject. 

It  is  undoubtedly  true,  that  this  instrument  is  open  to  ex- 
planation, to  a  certain  extent,  as  between  the  original  parties, 
to  coiTcct  mistakes  or  imposition  upon  the  master.  So  far 
as  it  partakes  of  the  nature  of  a  receipt,  it  may  properly  be 
explained,  and  is  not  conclusive.  But  I  have  seen  no  case 
that  has  gone  the  length  of  varying  a  contract  by  parol,  in 
respect  to  a  matter  such  as  that  in  question  here.  According 
to  the  construction  of  the  bill  of  lading,  excluding  interpola- 
tions by  oral  evidence,  the  delivery  of  the  coal  would  be  gov- 
erned by  the  custom  and  usage  of  the  delivery  of  cargoes  of 
that  description  at  the  port  of  Havana.  The  oral  evidence, 
therefore,  changes  entirely  the  legal  effect  of  the  instrument. 
Even  were  I  more  doubtful  than  I  am  as  to  the  application 
of  the  rule  excluding  parol  evidence  of  the  contract,  the 
omission  to  insert  it  in  the  bill  of  lading  would  lead  me  to 
incline  in  favor  of  the  testimony  of  the  witness  who  denies 
that  any  such  contract  was  made.  Whether  it  was  made  or 
not  depends  upon  the  evidence  of  the  two  parties  who  entered 
into  the  contract  of  shipment.  Their  evidence,  as  I  have 
said,  is  directly  in  conflict.  I  therefore  lay  out  of  the  case 
the  oitd  agreement  set  up  by  the  libellant. 

Then,  as  to  the  delivery  of  the  coal.  The  respondents  were 
in  possession  of  a  particular  dock  or  wharf  at  Havana,  where 
all  the  coal  shipped  for  their  line  of  steamers  was  landed ;  and 
I  am  inclined  to  think  that  the  master  of  the  Kanawha  was 
right  in  supposing  that  he  was  bound  to  discharge  his  cargo  at 
that  place.    Indeed,  upon  the  evidence,  it  would  seem  to  have 
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been  the  only  place  where  the  cargo  could  be  discharged  at 
that  port.  Being  obliged  to  discharge  it  there,  he  was  also 
necessarily  obliged  to  conform  to  the  usage  and  practice  that 
existed  regulating  the  delivery ;  and  which  was,  as  but  two 
vessels  could  discharge  at  a  time,  to  wait  for  his  turn.  *  One  ves- 
sel, over  which  he  was  entitled  to  preference,  was  permitted 
to  discharge  her  cargo  before  him.  She  was  engaged  seven 
days  in  her  delivery,  and  of  this  delay  he  had  a  right  to  com- 
plain. The  Court  below  found  the  delay  to  have  been  twenty- 
seven  days ;  but  this  finding  was  based  upon  the  oral  contract, 
which  I  have  disregarded. 

An  objection  is  taken  to  the  jurisdiction  of  the  Court  below, 
upon  the  ground  that  the  breach  of  contract  complained  of 
is  not  the  breach  of  a  maritime  contract.  But  this  is  a  mis- 
apprehension. According  to  my  interpretation  of  the  contract 
of  shipment,  the  respondents  were  bound  to  afford  accommo- 
dation at  their  wharf  to  the  Kanawha,  for  the  delivery  of  the 
coal,  according  to  the  usage  and  custom  of  vessels  engaged 
in  its  shipment.  The  contract  is  a  maritime  contract,  over 
which  the  Court  had  jurisdiction,  and  for  a  breach  of  it  the 
libel  is  brought.  The  refusal  to  permit  the  discharge  of  the 
cargo  according  to  the  usage  of  the  place,  was  as  much  a 
breach  of  the  contract  as  would  have  been  a  refusal  to  pay 
the  freight,  or  to  accept  the  cargo  at  all,  where  the  bill  of 
lading  provided  for  acceptance. 

I  must,  therefore,  reverse  the  decree  below,  and,  unless  the 
parties  agree  upon  the  damages  for  the  seven  days'  detention, 
a  reference  must  be  made  to  the  Clerk,  to  ascertain  them,  in 
conformity  with  this  opinion,' without  costs  on  either  side. 
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Where  a  tow  was  sank  through  the  fault  of  a  propeller,  which  came  in  coUlaion 
with  her,  and  without  any  fault  on  the  part  of  the  tug  which  was  towing  the 
tow :  Held^  that  the  right  of  property  in  the  tow  was  still  in  her  original 
owner,  or,  If  he  chose  to  abandon  her,  he  could  only  look  to  the  propeller  for 
her  loss,  and  not  to  the  tug,  and  the  propeller  would,  in  such  case,  have  the 
right  to  raise  and  repair  the  tow. 

Where,  in  such  case,  a  vessel  ran  against  the  sunken  tow  and  was  lost,  in  the 
night,  because  her  position  was  unknown,  and  was  not  marked  by  any  light ; 
Eddy  that  the  tug  was  not  respondble  for  such  loss,  as  her  control  oyer  the 
tow  ceased  when  the  tow  sank,  and  especially  as  the  captain  and  crew  of  the 
tow  were  on  board  of  the  tow  when  she  sank. 

Eddy  also,  that  the  tug  was  under  no  obligation  to  place  a  light  at  the  point 
where  the  tow  was  sunk,  or  to  raise  the  tow. 

Whether  either  the  owner  of  the  propeller  or  the  owner  of  the  tow  was  boucd 
to  remove  the  obstruction,  or  to  indicate  its  position  by  a  light,  quere, 

(Before  Nelson,  J.,  Southern  District  of  New  Tork,  June  18th,  1866). 

This  was  a  libel  tn  rem^  filed  in  the  District  Court,  against 
the  steamboat  Swan,  to  recover  damages  for  the  loss  of  the 
schooner  H.  H.  Day  and  her  cargo.  After  a  decree  by  the 
District  Court,  dismissing  the  libel,  the  libellants  appealed  to 
this  Conrt. 

James  H.  Whiting,  for  the  libellants. 
Cambridge  Lvcingaton,  for  the  claimants. 

Nelson,  J.  The  H.  H.  Day  was  damaged  and  sunk  on 
the  Earitan  river,  in  New  Jersey,  on  the  night  of  the  6th  of 
November,  1860,  some  four  miles  below  New  Brunswick, 
having  run  against  a  sunken  canal-boat  lying  in  the  bed  of 
the  river,  while  on  her  way  to  Brooklyn,  New  Tork.  The 
canal-boat  was  so  far  under  water  that^persons  navigating  the 
river  at  night  were  unable  to  see  where  she  lay. 

The  steam-tug  Swan,  belonging  to  the  claimants,  left  New 
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Brunswick  on  the  same  evening  with  the  H.  H.  Day,  but 
some  hours  before  her,  for  the  City  of  New  York,  with  six 
canal-boats  and  barges  in  tow,  laden  with  coal  and  other  arti- 
cles ;  and,  while  proceeding  down  the  river,  met  the  propel- 
ler Erie  coming  up,  which  came  in  collision  with  one  of  the 
canal-boats  with  such  violence  that  she  immediately  bilged 
and  sank.  The  collision  was  owing  to  the  negligence  and 
carelessness  of  the  propeller,  without  any  fault  on  the  part  of 
the  tug.  The  tjanal-boat  thus  sunk  was  the  one  upon  which 
the  H.  H.  Day,  the  vessel  of  the  libell^nts,  ran  a  few  hours 
afterwards,  occasioning  the  loss  complained  of  in  the  libel. 
The  captain  and  crew  of  tbe  canal-boat  were  on  board  during 
the  navigation  of  the  tow,  and  at  the  time  of  the  collision 
with  the  propeller,  but  were  under  the  orders  and  direction 
of  the  master  of  the  tug.  According  to  the  terms  of  the 
contract  entered  into  by  the  master  of  the  tug  before  the 
canal-boat  was  taken  in  tow,  she  was  to  be  towed  at  the  risk 
of  her  owners.  After  the  collision,  the  caj)tain  and  crew  went 
on  board  of  the  propeller,  and  returned  to  New  Brunswick. 

The  ground  upon  which  the  libellants  seek  to  recover  for 
the  loss-  of  the  schooner  and  her  cargo,  occasioned  by  her 
running  upon  this  sunken  canal-boat,  is  the  negligence  and 
want  of  care  on  the  part  of  the  tug,  in  not  placing  a  buoy  or 
boat  at  the  place  with  a  light,  or  in  some  other  way  giving 
reasonable  warning  of  the  danger  to  vessels  navigating  the 
river.  The  Court  below  dismissed  the  libel,  holding  that  no 
such  duty,  under  the  circumstances,  was  imposed  upon  the 
tug.     In  this  opinion  I  am  inclined  to  concur. 

It  is  conceded  that  the  canal-boat  was  separated  ftom  the 
tug  and  sunk  without  any  fault  on  the  part  of  the  tug,  and 
wholly  by  the  wrongful  act  of  the  propeller.  The  tug,  there- 
fore, was  not  responsible  for  the  act  of  sinking  the  boat,  and, 
of  course,  not  for  the  loss  of  the  boat  itself  or  its  cargo.  If  the 
owner  of  the  boat  chose  to  abandon  it,  and  look  to  the  wrong- 
doer for  the  entire  loss,  he  could  look  only  to  the  propeller. 
That  was  a  question  exclusively  between  those  parties.  No 
duty  attached  to  the  tug  in  respect  to  it. 


JUNE,  185K  287 


The  Swan. 


The  right  of  property  in  the  boat  still  remained  in  its 
owner  after  it  was  sunk,  and  he  might,  in  his  discretion,  im- 
mediately have  taken  the  proper  measures  to  raise  and  repair 
it ;  or,  if  he  elected  to  abandon  it,  and  to  look  to  the  colliding 
vessel  for  damages,  the  owners  of  that  vessel  might,  if  they 
deemed  it  better  for  their  interest,  in  the  misfortune  that  had 
occurred,  assume  the  responsibility  and  expense  of  raising  the 
boat.  In  the  case  of  a  collision,  which  results  in  the  sinking 
of  the  injured  vessel,  there  is  oftentimes  great  difficulty  in 
arriving  at  the  actual  damage  sustained,  in  the  absence  of 
any  eflfort  to  raise  her.  She  may  have  been  so  broken  and 
submerged,  as  to  render  any  effort  to  restore  her  hopeless,  and 
thus  the  entire  loss  of  vessel  and  cargo  would  be  the  measure 
of  damages.  She  may  also  be  in  such  a  situation  as  to  be 
recovered  from  her  sunken  condition  at  an  expense  that  would 
diminish  the  extent  of  the  loss  otherwise  occurring.  In  such 
a  case,  the  value  of  the  vessel  would  not  be  the  measure  of 
damages,  to  be  awarded  ;  but  the  measure  would  be  the  ex- 
pense of  the  raising  of  the  vessel,  and  of  the  repairs,  together 
with  reasonable  compensation  for  loss  of  use  in  the  mean  time. 
And,  where  the  sunken  vessel  is  abandoned  by  its  owner,  with 
the  design  of  looking  to  the  colliding  vessel  for  the  whole 
value,  it  may  sometimes  be  for  the  interest  of  the  owner  of 
that  vessel' to  admit  his  responsibility  as  claimed,  and  take 
measures  to  raise  and  repair  the  vessel  for  his  own  benefit. 
At  all  events,  this  is  a  light  which  I  think  properly  belongs 
to  him,  if  he  chooses  to  assert  it.  Therefore,  the  right  of 
property  in  the  sunken  canal-boat  was  still  in  its  original 
owner ;  or,  if  he  chose  to  abandon  it,  the  right  to  raise  and 
repair  it  might  be  exercised  by  the  party  responsible  for  the 
loss,  which  in  this  case  was  the  propeller.  In  no  event  had 
the  tug  any  interest  in  the  matter. 

Then,  which  of  these  parties,  if  any  one  of  them,  was 
under  obligation  to  place  a  light  at  the  point  of  obstruction 
on  the  river,  occasioned  by  the  sinking  of  the  boat  ?  Upon 
general  principles,  the  duty  would  seem  naturally  to  belong 
either  to  the  proprietor  of  the  boat,  or  to  the  paily  guilty  of 
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the  wrong  of  siDking  it  in  the  public  highway.  Whether  it 
would  devolve  upon  either,  it  is  unnecessary  to  determine  in 
this  case.  The  case  of  Hex  v.  WattSy  (2  jEsp.,  675),  raises  a 
doubt  as  to  the  duty  of  the  owner,  under  the  circumstances 
stated.  The  Court  there  held,  that  the  owner  of  a  vessel  sunk 
in  a  navigable  river  by  misfortune  or  inevitable  accident, 
without  his  fault,  was  not  liable  to  an  indictment  for  a  pub- 
lic nuisance  for  not  removing  the  obstraction.  This  de- 
cision necessarily  excludes  the  idea  of  any  duty  resting  upon 
the  owner,  in  such  a  case,  to  remove  his  sunken  vessel ;  and 
raises,  at  least,  a  pretty  strong  implication,  that  he  would  not 
be  bound  to  take  any  other  measure  of  precaution  to  prevent 
the  injurious  effect  upon  the  navigation. 

Whether  the  injury  to  the  libellants'  schooner.  In  running 
upon  the  sunken  boat,  was  not  a  consequence  too  remote,  as 
resulting  from  the  collision,  to  charge  the  vessel  in  fault  in 
that  transaction,  is  a  question  up6n  which  much  might  be 
said,  and  which  Tdo  not  intend  to  determine. 

But,  be  all  this  as  it  may,  I  am  satisfied  that  the  tug,  in  this 
case,  cannot  be  charged  with  the  injury,  upon  any  sound  or 
consistent  principle.  Her  owners  had  no  other  interest  in,  or 
control  over  the  canal-boat,  than  what  arose  out  of  the  con- 
tract to  tow  her  to  her  place  of  destination.  When  they  had 
discharged  that  duty,  their  obligations  ceased,  especially  as 
the  captain  and  crew  of  the  tow  accompanied  her  in  the  navi- 
gation. On  the  termination  of  that  contract,  the  control  and 
disposition  of  the  boat  belonged  exclusively  to  her  captain, 
as  she  was  no  longer  subject  to  the  orders  or  direction  of  the 
master  of  the  tug.  It  is  difficult  to  see  where  the  responsibil- 
ity of  the  owners  of  the  tug  would  cease,  if  it  be  carried  be- 
yond the  scope  and  limit  of  their  contract.  There  can  be 
no  hardship,  as  it  respects  third  persons  or  the  public,  in  con- 
fining it  to  this  limit,  for,  on  the  termination  of  the  contract, 
and  of  the  consequent  responsibility  of  the  owners  of  the 
tug,  that  of  the  owner  of  the  tow  begins,  or,  rather,  in  judg- 
ment of  law,  is  resumed,  the  power  of  the  tug  over  the  tow, 
by  virtue  of  the  contract  for  towing,  having  ceased. 
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It  is  said,  that  the  owners  of  the  tug  should  be  held  respon- 
sible for  the  obstruction  in  this  case,  as  they  were  instru- 
mental in  producing  it,  having  towed  the  boat  to  the  place 
where  she  was  sunk.  But,  this  was  an  act  not  only  lawful  in 
itself,  but  an  act  procured  by  the  owners  of  the  canal-boat. 
There  is  nothing,  therefore,  in  this  circumstance  that  can, 
upon  any  consistent  reasoning,  shift  the  responsibility  from 
the  owner  of  the  boat  to  the  owners  of  the  tug.  But,  the 
true  answer  to  this  suggestion  is,  that  the  circumstances  of 
the  boat's  beinjg  on  the  river  at  the  place  where  she  was  run 
into  and  sunk,  was  the  fault  of  no  one.  She  had  a  right  to 
be  there.  And  I  may  add,  also,  as  }s  admitted  by  the  facts 
of  the  case,  that  it  was  no  fault  of  either  of  these  parties  that 
she  was  at  the  bottom  of  the  river.  That  was  the  fault  of 
the  vessel  that  ran  her  down. 

The  argument  that  would  make  it  the  duty  of  the  tug,  in 

this  case,  to  place  lights  at  the  place  of  the  sunken  boat,  to 

warn  vessels  of  the  danger,  must,  it  seems  to  me,  be  carried  to 

the  length  of  making  her  responsible  for  raising  the  boat  and 

removing  the  obstruction.    For,  I  do  not  see  how  that  duty  is 

to  be  distinguished  from  the  one  claimed,  of  keeping  up  lights 

or  some  other  notice  of  the  danger,  so  long  as  the  obstruction 

continues.    This  duty,  as  to  lights,  can  be  maintained  only 

upon  the  idea  that  the  tug  is  responsible  for  the  obstruction. 

I  cannot  think  her  thus  responsible,  where  she  is  neither  the 

owner  of  the  thing  constituting  the  obstruction,  nor  in  any 

way  in  fault  in  placin^^  it  there. 

^  ^       °  ■  Decree  affinned. 


Feancis  Vose  and  oTHEns  vs.  Thomas  Allen. 

The  master  of  a  vessel  is  bound  not  only  to  select  a  customary  wharf  for  the 
delivery  of  a  cargo  carried  on  freight,  but  the  place  selected  must  be  fit  and 
safe  for  its  deposit,  and  it  must  be  discharged  with  all  proper  care  and  skill. 

Where  the  consignee  of  a  cargo  of  iron  shipped  on  freight  refused  to  have  any 
thing  to  do  with  its  delivery  at  the  wharf  where  the  master  was  delivering 
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it,  and  the  maater  OTerioaded  the  wbarf,  ao  thai  it  broke  down,  and  a  por- 
tion of  the  iron  waa  totally  lost :  Held,  that  the  owner  of  the  yeaael  waa  re- 
aponaible  to  the  conaignee  for  the  losa,  on  a  libel  in  Admiralty  In  the  District 
Conrt,  the  consignee  having  made  advances  on  the  oonngnmenl 

(Before  Nilsoh,  J.,  Southern  District  of  New  Tork,  June  14th,  1855). 

This  was  a  libel  in  personam^  filed  in  the  District  Court, 
against  Thomas  Allen,  owner  of  the  barque  Majestic,  to  re- 
cover damages  for  the  non-delivery  of  a  quantity  of  pig  iron. 
After  a  decree  by  the  District  Court  in  favor  of  the  libellants, 
the  respondent  appealed  to  this  Court. 

ErcutuB  C.  Benedict^  for  the  libellants. 

Frcmcis  B.  Cutting^  for  the  respondent 

Nelson,  J.  The  iron  in  question  in  this  case  was  shipped 
at  Belfast,  Ireland,  by  a  house  there,  to  this  port,  and  con- 
signed to  the  libellants.  The  ship  was  consigned  to  Edmis- 
ton  Brothers,  of  this  city,  agents  of  the  ovmer.  The  bill  of 
lading  was  in  the  usual  form,  except  a  note  on  the  margin, 
^^iron  to  be  dischai^ed  by  consignees  in  five  days  after 
arrival  of  vessel  at  New  York,  or  pay  demurrage  of  $25  per 
day  after  that  time."  But  this  clause  is  of  no  special  im- 
portance, in  the  view  I  have  taken  of  the  case.  On  the 
arrival  of  the  vessel,  she  was  reported  by  the  master  to  the 
consignees  of  the  iron,  with  a  request  for  advice  as  to  the 
place  of  discharge.  They  expressed  a  wish  that  she  should 
discharge  at  some  dock  between  Washington  market  and  the 
Battery,  which  was  assented  to,  provided  a  vacant  berth 
could  be  obtained.  But,  on  inquiry,  the  nearest  berth  vacant 
to  the  place  mentioned  was  pier  No.  39,  on  the  North  river ; 
which  was  accordingly  assigned  to  the  vessel  by  one  of  the 
harbor-masters.  The  consignees  objected  to  the  delivery  at 
that  place,  and  insisted  that  the  vessel  should  postpone  it  till 
pier  No.  8  or  No.  9,  lower  down,  should  be  vacated,  which, 
it  was  understood,  might  be  in  the  course  of  a  few  days. 


JUNE,  1865.  291 


Yose  V.  Allen. 


This  was  not  assented  to  by  the  agents  of  the  ship,  and  the 
master  commenced  discharging  the  cargo  at  pier  No.  89. 
This  pier  is  about  eight  hundred  feet  long ;  the  outer  end,  for 
some  forty  feet,  solid ;  the  other  part  built  on  piles,  called  a 
bridge-pier.  The  iron  was  discharged  on  this  part  of  the 
pier.  The  delivery  was  commenced  on  Thursday  morning, 
June  24th,  and  continued,  during  the  day  time,  till  eleven 
o'clock  the  next  day,  when  the  dock-master,  having  noticed 
the  quantity  of  iron  on  the  pier,  and  being  apprehensive  it 
would  give  way  under  the  weight,  forbade  the  master's  dis- 
charging any  more  of  the  cargo.  The  hands  engaged 
knocked  off  for  a  time ;  but,  in  the  afternoon,  they  again 
commenced  the  delivery,  and  continued  until,  again  attract- 
ing the  notice  of  the  dock-master,  they  were  forbidden  the 
second  time.  They  then  ceased :  but,  the  next  morning,  ac- 
cording to  the  weight  of  the  proofs,  they  again  commenced 
discharging,  and  continued  till  about  eleven  o'clock  A.  M., 
when  the  pier  broke  down,  precipitating  some  one  hundred 
and  fifty  tons  of  the  iron  into  the  river,  about  fifty  tons  of 
which  have  been  totally  lost.  There  were  only  some  seventy- 
five  or  eighty  tons  upon  the  pier  when  warning  of  the  dan- 
ger was  first  given  to  the  master.  The  master,  at  that  time, 
gave  notice  to  the  consignees  of  the  iron  of  the  warning  of 
tile  dock-master,  and  requested  that  they  would  remove  it 
from  the  pier,  which  tliey  neglected  or  refused  to  do. 

The  simple  question  in  the  case  is,  whether  or  not  this  dis- 
charge of  the  iron,  imder  the  circumstances  stated,  was,  in 
judgment  of  law,  a  delivery  to  the  consignees,  according  to 
the  requirements  of  the  bill  of  lading.  I  think  not.  As- 
suming that  the  master  was  justified,  under  the  general  cus- 
tom and  usage  of  this  port,  in  discharging  the  iron  at  pier 
No.  39,  on  the  neglect  or  refusal  of  the  consignees  to  procure 
a  different  one,  more  satisfactory  to  themselves,  within  a  rea- 
sonable time,  the  responsibility  for  a  safe  delivery  at  the  place 
selected  rested  upon  him.  He  was  bound  not  only  to  select 
a  customary  dock  or  wharf  for  the  delivery  of  such  goods  as 
his  ship  was  freighted  with,  but  the  place  selected  must  be 
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fit  and  safe  for  the  deposit  of  them,  and  the  cargo  must  be 
discharged  with  all  proper  care  and  skill.  A  discharge  of 
the  cargo  short  of  this  would  be  an  abuse  of  the  right  which 
the  custom  of  the  port  extends  to  the  owner  or  master,  in 
cases  where  the  consignee  refuses  to  accept  or  to  paiiicipate 
in  the  delivery. 

Nor  did  the  master  exempt  himself  from  any  portion  of 
this  responsibility  by  giving  notice  to  the  consignees  of  the 
danger  from  overloading  tiie  pier  in  the  discharge  of  the 
iron.  They  had  refused  to  have  any  thing  to  do  with  the  de- 
livery at  that  place.  The  master,  therefore,  was  left  to  dis- 
charge tlie  iron  there,  if  at  all,  at  his  peril,  without  their  as- 
sent or  participation.  If  the  pier  was  found  insufficient  for 
the  discharge  of  the  whole  of  the  iron,  a  portion  should  have 
been  delivered  at  some  other  place,  and  notice  given  to  the 
consignees.  This  was  an  obvious  suggestion,  after  the  dock- 
master  had  forbidden  any  failher  discharge  upon  the  pier  at 
which  the  vessel  lay;  or,  what  might  have  answered  the 
same  purpose  perhaps,  the  iron  might  have  been  distributed 
over  a  larger  portion  of  the  pier. 

An  objection  is  taken  to  the  right  of  the  consignees  to 
bring  this  suit,  and  also  to  the  jurisdiction  of  the  Court  be- 
low to  entertain  it.  I  am  satisfied,  however,  that  neither 
objection  is  well  founded.  Th6  consignees  were  the  proper 
parties  to  bring  the  suit,  having  made  advances  upon  the 
consignment ;  and,  as  to  the  jurisdiction,  it  is  the  common 
ease  of  a  libel  filed  for  the  non -performance  of  a  contract  of 
affireightment. 

I  think  that  the  decree  of  the  Court  below  is  right  and 
should  be  affirmed. 
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William  B.  Sickels  and  otheks 

vs. 
David  L.  Youngs  and  Stephen  Cutteb.    In  Equity. 

On  a  motion  for  a  preliminary  injunction,  to  restrain  the  infringement  of  Letters 
Patent,  the  Court  will  not  look  further  into  the  case  than  to  ascertain  whether 
or  not,  upon  established  principles  of  Eqnitj,  to  prevent  an  irreparable  ixgary, 
the  interference  of  the  Court  is  required,  pending  the  litigation. 

Such  iiyunction  will  be  withheld,  unless  the  right  is  clear  in  fkvor  of  the  phdn- 
tiff.  . 

Although,  on  such  a  motion,  it  appears  that,  on  the  trial  of  an  issue  awarded  in 
the  canse,  on  the  question  of  infringement,  the  jury  found  in  favor  of  the 
plaintiir,  still  the  Court  will  not  adopt  the  verdict  of  the  jury,  but  will  exam- 
ine the  whole  case,  including  the  evidence  given  before  the  Jury,  and  will  grant 
or  withhold  the  injunction  according  to  its  own  judgment  thereon. 

In  this  case  the  Court  decided,  not^thstandlng  the  verdict  of  the  jury  in  favor 
of  the  plaintifl^  that  the  defendant  did  not  infringe,  and  refused  the  injunc- 
tion. 

The  question  of  infringement  discussed  as  between  the  claim  of  Sickels*  patent, 
of  Hay  20tb,  1842,  for  regulating  the  closing  .of  the  valves  of  steam-en^es  and 

\  preventing  them  from  slamming,  "  by  means  of  a  water  reservoir,^*  and  the  ap- 
paratus described  in  Corliss^  patent,  of  July  29th,  1861,  in  which  the  weights 
that  close  the  valfcs  are  prevented  firom  slamming  by  being  cushioned  on'air, 
and  the  latter  held  not  to  infringe  the  former. 

(Before  NzLsoN,  J.,  Southern  District  of  New  York,  September  26tb,  1866). 

This  was  a  motion  for  a  provisional  injunction  to  restrain 
tlie  infringement  of  Letters  Patent  granted  to  Frederick  £• 
Sickels,  May  20th,  1842,  for  ^^  a  new  and  useful  improvement 
in  the  manner  of  constructing  the  apparatus  for  lifting,  trip- 
ping, and  regulating  the  closing  of  the  valves  of  steam- 
engines."  The  plaintiffl  were  assignees  of  the  patent.  The 
bill  was  filed  on  the  18th  of  March,  1853. 

Edward  N,  Dickeraon  and  ChoHea  M.  KeUeTy  for  the 
plaintiffs. 
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WiUiam  3.  Seward^  TJiomas  A.  Jenckes^  and  Samuel 
Blatchfordy  for  the  defendants. 

Nelson,  J.  The  bill  charges  the  defendants  with  nsing 
an  engine  and  machinery  constructed  and  arranged  upon  the 
sanae  plan  with  that  of  Sickels,  that  is,  ^^  an  engine  in  which 
the  valves  are  opened  by  lifters  having  on  them  catches, 
which  are  detached  from  the  valve-stems,  at  the  desired  point, 
by  a  cam  or  stop,  so  as  to  permit  the  valves  to  close  rapidly 
by  the  force  of  gravity  or  by  springs,"  and  with  regulating 
the  descent  of  such  valves,  and  preventing  them  from  slam- 
ming, ^'  by  using  a  cylindrical  vessel  containing  air,  and  so 
constructed  that  a  pistob  descends  in  it  freely  to  a  certain 
point,  and  there  is  arrested  and  protected'  from  slamming  by 
the  fluid  confined  in  a  close  chamber  under  it,  substantially 
in  the  manner  patented  as  aforesaid." 

The  defendants,  in  their  answer,  deny  that  they  are  using 
and  operating  an  engine  constructed  substantially  on  the  plan 
of  the  plaintiJOb ;  and  also  deny  that  they  '^  regulate  the  closing 
of  the  valves,  and  prevent  them  from  slamming,  by  means  of 
a  water-reservoir,  famished  with  a  piston  or  plunger  attached 
at  the  lower  end  of  the  Valve-stem,  and  operating  within  an 
adjustable  cup,  substantially  as  described  in  Sickels'  patent ; 
or  Ihat  they  nse  any  contrivance  to  regulate  the  closing  of  the 
valves,  or  to  prevent  them  from  slamming,  or  any  water-reser- 
voir whatever,  or  any  adjustable  cup,  or  any  other  contrivance 
for  effecting  the  purpose  intended  and  described"  in  that 
patent.  The  defendants  further  state,  that  they  are  using  a 
steam-engine  constructed  by  G.  H.  Corliss  and  £.  J.  Night- 
ingale, of  Providence,  R.  I.,  and  which  contains  improve- 
ments invented  by  Corliss,  for  which  a  patent  was  issued  to 
him  March  10th,  1849,  and  reissued  May  18th,  1851,  and  for 
which  another  patent,  for  "  improved  cut-off  gear,^^  was  issued 
to  him  July  29th,  1851 ;  that  said  improvements  are  substan- 
tially different  from  those  described  in  the  plaintiffi'  patent ; 
that,  in  order  to  arrest  the  motion  of  the  weight,  after  its  office 
of  closing  the  valve  has  been  performed,  the  weight  is  dropped 


8EPTEHBEB,  1865.  295 


Sickels  «.  YooagB. 


into  a  cylindrical  socket,  "within  which  it  compresBCs  the  air, 
which  thus  forms  an  elastic  cnshion,  by  which  its  descent  is 
arrested ;  and  that,  in  order  that  the  fall  and  action  of  the 
weight  may  not  be  checked  nntil  after  the  valve  is  entirely 
closed,  an  opening  is  made  in  the  side  of  the  cylinder  or 
socket,  at  a  point  which  the  weight  will  reach  after  the  valve 
is  closed,  so  that  the  weight  will  fall  freely  to  that  point,  and 
then  be  arrested  by  confining  and  compressing  the  air,  so  as 
to  cause  it  to  form  an  elastic  cushion,  to  prevent  any  jar  of 
the  machinery  from  the  use  of  a  detached  weight  after  the 
port  is  closed. 

A  motion  was  heretofore  made  before  me  at  Chambers,  on 
behalf  of  the  plaintifis,  for  a  preliminary  injunction,  founded 
upon  the  pleadings,  together  with  affidavits  and  models. 
After  hearing  the  arguments  of  counsel,  and  duly  deliberating 
thereon,  I  made  an  order,  on  the  7th  of  September,  1854,  that 
the  following  questions  bo  tried  at  law  at  the  next  term  of 
the  Circuit  Court,  namely  :  I^irst  Whether  or  not  the  con- 
struction, arrangement,  or  combination  of  the  apparatus  used 
by  the  defendants  for  the  more  readily  cutting  off  steam  in 
working  the  steam-engine,  as  charged  by  the  plaintiffi  in 
their  bill,  are  substantially  identical  with  the  construction, 
arrangement,  or  combination  of  the  apparatus  described  in 
and  claimed  by  the  plaintiffs  under  the  patent  granted  to  F. 
£.  Sickels,  May  20th,  1842,  for  the  more  readily  cutting  off 
steam  in  working  the  steam-engine ;  and,  Second.  Whether 
or  not  the  construction  and  arrangement  of  the  apparatus  for 
preventing  the  slamming  of  the  valves  in  closing,  used  by  the 
defendants,  as  charged  in  the  bill,  are  substantially  identical 
with  the  construction  and  arrangement  of  the  apparatus  de- 
scribed in  and  claimed  by  the  plaintiffi  under  the  aforesaid 
patent. 

These  issues  came  on  for  trial  before  His  Honor,  Judge 
Betts,  on  the  20th  of  December,  1854,  and,  after  a  very  elab- 
orate examination  of  witnesses  on  both  sides,  and  a  submis- 
sion of  the  questions  to  the  jury,  they  returned  a  verdict  in 
favor  of  the  plaintiff  on  both  issues. 
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The  motion  for  the  preliminary  injunction  is  now  renewed 
founded  upon  the  evidence  taken  at  the  trial  at  law,  and  the 
verdict ;  dso,  upon  the  affidavits  before  the  Court  on  the  fir^ 
motion,  and  upon  further  affidavits  taken  since  the  trial,  and 
models  of  tlie  different  improvements  and  machinery,  as 
claimed  by  the  respective  parties. 

As  this  is  a  motion  simply  for  a  preliminary  injunction, 
and  not  a  case  upon  pleadings  and  proofs  4or  a  final  hearing, 
I  shall  not  look  further  into  the  mass  of  papers  before  me, 
than  to  .ascertain  whether  or  not  a  case  has  been  made  which, 
upon  established  principles  of  Equity,  to  prevent  an  irreparable 
injury,  requires  tihe  Court  to  interfere,  pending  the  litigation, 
and  restrain  the  defendants  from  the  further  use  of  the  appa- 
ratus or  machinery  charged  with  infringement,  until  the  right 
is  finally  determined.  And,  upon  these  principles,  it  is  well 
settled  that,  unless  the  right  is  clear,  upon  the  papers  and 
proofs  presented,  and  upon  which  the  motion  is  founded,  in 
favor  of  the  plaintifib,  the  injunction  will  be  withheld,  and 
the  rights  of  the  parties  be  left  unaffected  and  unchanged 
until  the  case  is  matai*ed  for  the  final  hearing,  and  definitive- 
ly disposed  of, 

8ome  of  the  questions  that  are  presented,  and  which  must 
be  determined  on  the  final  hearing,  and,  of  course,  glanced 
at  upon  this  preliminary  motion,  are  exceedingly  difficult  and 
embarrassing,  and,  with  the  best  lights  that  can  be  furnished 
by  evidence  or  argument,  of  no  easy  solution.  I  speak  not 
of  questions  of  law,  but  of  questions  of  fact  arising  out  of  the 
alleged  identity  of  the  apparatus  and  machinery  used  by  the 
respective  parties  in  tripping  the  valves  of  the  steam-engine, 
and  cutting  off  the  steam  at  any  given  point,  and  in  regulating 
the  closing  of  the  steam-valves,  so  as  to  prevent  slamming  or 
jarring  of  the  machinery.  Experts  of  the  greatest  skill  and 
experience  in  this  branch  of  the  arts,  and  of  the  highest  per- 
sonal character,  have  been  examined  in  the  case  on  these 
questions,  by  counsel  equally  eminent  in  this  department  of 
the  .law,  and  their  testimony  is  in  irreconcilable  confiict — ^the 
one  class  maintaining  that  the  apparatus  and  machinery  used 
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by  the  defendants  for  tripping  the  valves,  and  for  regulating 
their  closing,  are  substantially  the  same  as  those  described  in 
the  plaintiffs'  patent,  and  the  other  class  maintaining  that 
they  are  not.  And,  upon  the  record  of  the  trial  at  law,  we 
find  the  most  elaborate,  ingenious,  and  learned  reasons  given 
by  each  for  the  opinions  entertained.  Under  this  state  of  the 
case,  and  this  pressure  of  conflicting  opinions,  I  might,  per- 
haps, relieve  myself  from  the  embarrassment,  by  adopting  the 
verdict  of  the  jury.  But  this  would  not  be  in  accordance 
with  the  practice  of  the  Court,  or  consistent  with  the  dnty  I 
owe  to  the  parties  litigant.  My  own  judgment  mnst  be  con- 
vinced, before  I  can  either  grant  or  withhold  the  injunction. 

I  am  obliged,  therefore,  to  look  into  the  evidence  and 
examine  it,  and  into  the  apparatus  and  machinery  used  by 
the  respective  parties,  for  the  purpose  of  forming  an  opinion 
on  the  questions  at  issue,  conceding,  at  the  same  time,  that 
the  verdict  of  the  jury  is  entitled  to  great  consideration  and 
respect. 

One  of  the  material  questions  in  the  case  involves  the  sub- 
stantial identity  of  the  apparatus  used  by  the  defendants  for 
closing  the  steam-valves,  and  preventing  the  slamming  and 
jarring  of  the  machinery. 

The  apparatus  in  the  plaintiffs'  patent,  as  described  by  one 
of  their  experts,  and  which  description  is  substantially  correct, 
is  as  follows :  The  valve  is  regulated  in  its  closing,  by  attach- 
ing a  piston  or  plunger  to  the  valve-stem,  and  by  placing 
around  the  plunger  a  vessel  containing  water  or  other  fluid. 
The  inside  of  this  vessel  is  bored  out  in  such  a  manner  that 
the  plunger,  in  the  first  part  of  its  descent,  moves  at  some 
distance  firom  tlie  side  of  the  vessel,  so  that  the  water  can 
pass  freely  between  the  plunger  and  the  inner  side,  and,  at  the 
lower  part  of  the  vessel,  the  bore  is  contracted,  so  that,  when 
the  plunger  reaches  it,  there  will  be  very  little  passage  for 
the  water  between  the  plunger  and  the  side  of  the  vessel.  It 
follows,  that  when  a  weight  is  attached  to  the  plunger,  and 
dropped  by  the  tripping  apparatus,  so  as  to  descend,  the 
plunger  will  fall  rapidly  through  that  part  of  the  vessel  where 
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the  water  can  easilj  pass  from  one  side  of  the  plunger  to  the 
other,  that  is,  between  the  outer  side  of  the  planger  and  the 
inner  side  of  the  vesBel ;  and,  when  it  arrives  at  the  small  part 
of  the  vessel,  the  motion  of  die  planger  will  be  checked,  there 
being  scarcelj  any  escape  for  the  water.  The  object  is  to  per- 
mit the  valve  to  cover  the  port  as  rapidlj  as  possible,  and  to 
check  it  at  the  instant  it  covers  the  valve-port 

The  specification  gives  minute  directions  as  to  the  construc- 
tion of  ^e  apparatus,  and,  amongst  other  things,  directs  that 
the  vessel  is  to  contain  ^^  water,  oil,  or  other  fluid,  saj  to  two- 
thirds  of  its  height,  more  or  less." 

The  apparatus  of  the  defi^dants  is  described  in  Corliss' 
patent  of  July  29tb,  1851,  as  follows :  In  order  to  effect  the 
closing  of  the  steam-valves  after  they  are  disconnected  from 
the  eccentric  gear,  the  rock-shaft  arm  appertaining  to  each 
of  them  has  a  weight  suspended  from  it  by  a  rod.  These 
weights  are  sufficiently  heavy  to  effect  the  instantaneous 
closing  of  the  valve,  whenever  its  appropriate  lifting-rod  is 
disengaged  from  the  toe  of  the  rock-shaft  arm.  In  order  to 
prevent  the  slam  and  jar  that  would  result  from  the  sudden 
closing  of  the  valves,  these  weights  are  fitted  to  move  easily 
in  appropriate  sockets  or  cylinders  of  equal  bore  throughout 
their  length.  The  weights  moving  in  the  sockets  or  cylinders 
act  as  pistons  to  compress  the  air  therein,  and  thus  retard 
their  descent,  and  as  air-cushions  to  prevent  the  slam  or  jar. 
To  enable  the  weight  or  piston  to  close  the  valve  with  the 
requisite  speed,  an  orifice  is  made  in  the  cylinder,  near  its 
lower  extremity,  to  permit  the  free  entrance  and  exit  of  air. 
This  orifice  is  in  such  a  position  that  the  piston,  in  descending, 
passes  it,  and  thus  cuts  off  the  escape  of  the  air  remaining  in 
the  cylinder,  just  before  the  valve  closes  its  port,  when  the 
air,  thus  caught  or  shut  up  in  the  cylinder,  being  compressed, 
will  retard  the  further  movement  of  the  weight  or  piston,  and 
act  as  an  air-cushion  to  prevent  the  jar. 

It  is  proper  to  remark,  that  apparatus  for  opening  or  closing 
the  valves  of  steam-engines  by  the  falling  of  weights  or  the 
descent  of  pistons,  attached  to  the  valve-stem,  into  a  reservoir 
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or  cylinder  filled  with  water,  the  water  being  HBed  for  the 
purpose  of  preyenting  the  Blam  or  jar,  is  an  old  contrivance. 
Watt  TLBed  it.  His  weights  or  plungers  were  made  of  cast 
iron,  and  were  cylindrical,  each  fitted  into  a  hollow  cylinder 
filled  with  water.  The  plunger  was  made  smaller  than  the 
barrel,  to  allow  a  small  space,  through  which,  when  the  plunger 
descended,  the  water  might  rise  between  it  and  the  barrel. 
As  the  plunger  descended,  the  valye  closed,  and  the  water 
displaced  rose  between  the  plunger  and  the  barrel ;  and  the 
resistance  thus  occasioned  to  the  descent  of  tlie  weight  prevent- 
ed the  slam  which  would  have  been  produced  by  its  uninter- 
rupted fall.  The  apparatus  of  Sickels,  and  also  that  of  Cor- 
liss, are  but  improvements,  therefore,  upon  that  which  had 
long  before  been  discovered.  The  difficulty  with  Watt's  ar- 
rangement was,  that  the  closing  of  tiie  valve  was  gradual 
throughout,  being  regulated  by  the  descent  of  the  weight  into 
a  cylinder  of  uniform  bore,  which  occasioned  loss  of  steam  by 
what  is  termed  wire-drawing.  This  is  remedied,  in  Sickels' 
apparatus,  by  constructing  his  dash-pot  or  reservoir,  so  that 
the  plunger  can  move  at  some  distance  from  the  sides  of  the 
vessel  at  first,  and  the  water  thus-  pass  freely  up  the  sides, 
while,  at  the  lower  part,  the  reservoir*  is  contracted,  so  that, 
when  the  plunger  reaches  it,  the  escape  of  the  water  will  be 
diminished.  In  this  way,  the  weight  passes  rapidly  at  first, 
'  till  it  closes  the  valve,  and  is  then  checked  by  the  increased 
resistance  of  the  water,  the  great  object  being  to  permit  the 
valve  to  cover  its  port  as  quickly  as  possible,  and  check  it  at 
the  instant  this  result  is  attained. 

The  question  is,  whether  or  not  the  apparatus  of  the  de- 
fendants embraces  substantially  the  same  improvement  that 
is  found  in  Sickels'. 

In  the  first  place,  the  mechanical  construction  of  the  de- 
fendants' dash-pot  is  different.  It  is  the  cylinder  or  baiTcl 
of  Watt,  without  any  contraction  at  the  bottom.  Its  form 
or  shape  is,  therefore,  not  only  not  similar  to  Sickels',  but  it 
is  of  the  form  and  shape  of  those  previously  in  use. 

In  the  second  place,  the  construction  and  form  of  it  are 
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Bach,  that  water  or  other  liquids  cannot  be  used  in  it  practi- 
cally, for  the  purpose  of  checking  the  descent  of  the  weight, 
and  preventing  the  slam  or  jar  of  the  machinery.  This  is 
admitted.  Some  of  the  experts  have  expressed  the  opinion 
that  alterations  and  additions  could  be  made  in  its  construc- 
tion and  arrangement,  so  that  water  might  be  practically 
used  in  it.  If  this  were  admitted,  the  fact  would  not  neces- 
sarily weaken  the  force  of  the  argument.  Ko  such  changes 
have  been  made  and  put  into  successful  operation.  The  sag- 
gestion  is  but  speculation  and  conjecture,  and  I  am  not  at  all 
satisfied  that  it  is  well  founded. 

In  the  third  place,  the  apparatus  of  the  plaintiflb,  as  con- 
structed, could  not  be  operated  successfully  by  the  element  or 
means  used  by  the  defendants  in  the  working  of  their  appa- 
ratus. I  am  aware  that  it  is  said  that  the  plaintiff'  appara- 
tus might  be  so  altered  and  arranged,  in  its  proportions 
merely,  as  to  use  air  in  the  place  of  water.  But  this,  again, 
is  mere  matter  of  opinion.  "No  such  change  has  ever  been 
made,  and  put  into  successful  operation ;  and,  indeed,  it  is 
quite  diflScult  to  believe,  if  the  apparatus  could  be  used  suc- 
cessfully with  air,  thereby  dispensing  with  the  necessity  of 
filling  the  dash-pot  with  water,  that  the  change  would  not^ 
have  taken  place  long  ago,  on  the  score  both  of  convenience 
and  of  economy. 

In  the  foiirth  place,  the  defendants,  by  a  different  con- 
struction and  arrangement  of  their  apparatus,  are  enabled  to 
operate  it  without  employing  at  all  the  element  used  by  the 
plaintiffs — employing  one  that  is  procured  without  expense, 
and  is  always  present — simply,  the  common  atmosphere 
about  them.  The  device  that  has  enabled  them  to  work  out 
this  beautiful  and  useful  result,  never,  so  far  as  appears,  suc- 
cessfully produced  before  by  any  conti*ivance  or  combination, 
would  certainly  seem  to  furnish  a  claim  to  the  idea  of  novelty 
and  originality,  and  to  deserve  the  most  careful  and  search- 
ing consideration,  before  the  originator  or  the  public  be  de- 
prived of  it. 

It  is  said  that  the  use  of  air  in  the  reservoir,  as  a  means  of 
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preventing  the  slamming  of  the  yalves,  is  claimed  in  the 
patent  of  the  plaintiff.  Admitting  this  to  be  so^  if  the  thing 
is  impracticable,  the  claim  will  not  benefit  them,  or  harm  the 
defendants.  The  claim  wonld  be  simply  nugatory.  But  I 
am  inclined  to  think  this  a  misapprehension  of  the  true  con* 
stmction  of  the  patent.  The  specification  says :  ^^  The  reser- 
voir is  to  contain  water,  oil,  or  other  fiuid,  say  to  two-thirds 
of  its  height,  more  or  less.  Through  the  planger,  K,  holes, 
O  O,  are  represented  as  being  made  for  the  passage  of  water ; 
and  H  is  a  valve-like  piece,  which  slides  np  and  down  on  the 
lower  end  of  the  stem,  B.  This  part  of  the  apparatus,  how- 
ever, may  be  varied  in  its  form  in  numerous  ways,  the  inten- 
tion being  to  cause  the  water  to  offer  a  determined  degree  of 
obstruction  to  the  descent  of  the  plunger,  and  to  admit  of 
this  being  regulated.  This  I  have  sometimes  done  by  mak- 
ing the  plunger,  K,  a  flat  disk,  with  a  sufBcient  space  between 
it  and  the  cavity  of  the  cup,  L,  for  the  passage  of  water  suffi- 
cient to  allow  of  the  descent  of  the  plunger,  while  it  shall  be 
so  obstructed  as  to  take  off  the  force  of  the  blow  of  the  valve." 
And  again,  the  claim  is  this :  ^^  I  also  claim  the  manner  of 
regulating  the  closing  of  the  valves,  and  of  effectually  pre- 
.venting  them  from  slamming,  by  means  of  a  water-reservoir, 
frimished  with  a  piston  or  plunger,  attached  at  the  lower  end 
of  the  valve-stem,  and  operating  within  an  adjustable  cup  or. 
secondary  reservoir,  so  as  to  effect  the  purpose  intended,  upon 
the  principle,  and  substantially  in  the  manner,  herein  described 
and  made  known."  ^ow,  it  will  be  seen,  that  the  appa- 
ratus described  contemplates  the  use  of  water,  or,  at  most, 
of  some  liquid  incompressible  in  its  operation  and  effect, 
and  not  the  use  of  air.  Indeed,  it  is  manifest  that  air  could 
not  be  used  at  all,  according  to  the  arrangement.  And,  in 
the  claim,  which  is  the  summing  up  of  what  is  deemed  the 
thing  discovered,  and  is  required  by  the  statute,  a  water- 
reservoir  is  alone  specified.  But  what  is,  if  possible,  still 
more  decisive,  the  patentee,  in  describing  what  the  reservoir 
shall  contain,  also  directs  the  manner.  It  is  ^^to  contain 
water,  oil,  or  other  fiuid,  say  to  two-thirds  of  its  height,  more 
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or  less."  The  experts  called  on  the  part  of  the  plaintifb,  and 
their  counsel  on  the  argument,  maintained  that,  according 
to  Bcientific  classification,  the  term  fluid  included  air,  and 
hence  that  this  element  was  embraced  in  the  description. 
Bat  neither  of  them  midertook  to  explain  how  the  reservoir 
conld  be  filled  with  air  to  two-thirds  of  its  height,  agreeably 
to  the  direction  prescribed.  The  thing  is  simply  absnrd. 
The  whole  description  shows  that  that,  element  was  not  in 
the  contemplation  of  the  patentee.  The  terms  nsed  neces- 
sarily exclnde  it,  and  so  does  the  description  of  the  seyeral 
modes  pointed  out  of  using  the  dash-pot  for  the  purposes  in- 
tended. No  doubt  the  term  fluids  in  its  generic  and  techni- 
cally scientific  sense,  includes  air  and  the  gases ;  but,  in  the 
sense  in  which  it  is  used  by  the  patentee,  and  in  the  connec- 
tion in  which  it  is  found,  it  means  a  fluid  that  is  tangible, 
that  can  be  seen  and  handled,  like  water  or  oil,  and  with 
which  a  vessel  can  be  fiUed  wholly  or  in  part,  at  the  op- 
tion of  the  patentee.  These  are  the  only  description  of  fluids 
that  can  be  used  in  his  reservoir,  in  the  way  pointed  out  by 
him. 

Without  pursuing  this  branch  of  the  case  further,  I  am  in- 
clined to  the  conclusion,  that  the  construction  and  arrange- 
ment of  the  apparatus  for  preventing  the  slamming  of  the 
valves  in  closing,  used  by  the  defendants,  are  substantially 
different  from  that  of  the  plaintiffs ;  and,  further,  that  the 
use  of  air,  for  which  purpose  the  defendants'  apparatus  is 
constructed,  is  not  only  not  embraced  in  the  plaintiff'  patent, 
but  is,  impliedly  at  least,  excluded  by  it  in  its  description. 
This  was  the  impression  made  upon  me  on  the  first  motion 
for  an  injunction ;  but,  as  the  question  was  new,  and  might, 
in  a  measure,  be  affected  by  the  exposition  and  opinions  of 
persons  skilled  in  this  branch  of  the  arts,  I  sent  it  to  a  trial 
at  law. 

It  had  been  strongly  urged  at  that  hearing,  that,  although 
air  might  not  be  embraced  within  the  tenn  flAiid^  in  the 
sense  in  which  it  was  used  by  the  patentee,  still  the  use  of 
air  in  connection  with  the  apparatus  of  the  defendants,  as 
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constructed  and  arranged,  was  bat  an  equivalent  for  water 
used  in  the  apparatus  of  the  plaintiffs,  and,  as  such,  was,  in 
judgment  of  law,  within  the  scope  and  meaning  of  the  de- 
scription in  their  patent.  This,  I  was  inclined  to  think  from 
the  first,  was  the  only  ground  upon  which  the  plaintiflfe  could 
maintain  this  branch  of  the  case,  consistently  with  a  proper 
construction  to  be  given  to  the  patent.  That  point  has  not 
been  distinctly  put  to  the  jury,  and  their  verdict,  therefore, 
is  of  no  particular  weight  as  it  respects  that  aspect  of  the 
case. 

It  is  not  material  now  to  determine  whether  or  not  it  is 
necessary  that  the  plaintiffs  should  maintain  an  infringement 
of  this  branch  of  their  improvement — that  is,  of  their  water- 
reservoir,  to  prevent  the  slamming  in  closing  the  valves— 
before  they  can  entitle  themselves  to  a  decree  against  the 
defendants.  This  seems  to  have  been  the  opinion  of  the  late 
Mr.  Justice  Woodbury,  when  the  case  was  before  him.  I 
think  there  may  be  some  doubt  whether  that  opinion  is  well 
founded. 

But,  without  expressing  any  definite  judgment  upon  that 
question,  or  as  to  whether  the  tripping  apparatus  of  the 
defendants  is  or  is  not  substantially  ii^entical  with  that  of 
the  plaintiffs,  and,  therefore,  an  infringement,  it  is  sufiJcient 
to  say,  that  upon  the  views  I  have  expressed,  the  case  is  not 
one  in  which  it  is  fit  and  proper  to  interfere  with  the  defend- 
ants' works,  on  this  motion  for  a  preliminary  injunction. 
The  motion  is  therefore  denied. 


The  Andover. 


Where  the  printed  form  of  a  biU  of  kding  of  cotton  contained,  added  at  the 
bottom  with  a  pen,  the  words,  "  contents  and  weight  unknown,"  the  frdght 
to  be  paid  at  a  certain  rate  per  pound :  Held  that,  although  some  figures  were 
found  in  the  margin  of  the  bill  of  lading,  apparently  as  Uie  aggregate  weight 
of  the  cotton,  yet  the  shipper  was  bound  to  pay  freight  only  on  the  actual 
weight  of  the  cotton. 
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HMt  also,  that  the  vesBel  was  liable  hi  Adndraltj  for  the  value  of  a  part  of  the 
cotton,  detauied  under  a  lien  for  the  freight,  after  the  shipper  had  offered  to 
pay  Areig^t  on  the  actual  weight, of  the  cotton,  as  soon  as  it  should  be  ascer- 
tained. 

(Before  Nklson,  J.,  Southern  District  of  New  York,  September  27th,  1856). 

Tuis  was  a  libel  in  renij  filed  in  the  DiBtrict  Court,  against 
the  ship  AndoTer,  to  recover  the  value  of  ten  bales  of  cot- 
ton. After-  a  decree  in  the  District  Court  in  favor  of  the 
libellant,  the  claimants  appealed  to  this  Court. 

« 

George  WiUiam  WrigM^  for  the  libellant. 

Welcome  R.  Be^e^  for  the  claimants. 

Nelson,  J.  The  cotton  in  question  in  this  cate  was  part 
of  a  cargo  shipped  at  New  Orleans  in  the  ship  Andover,  and 
consigned  to  the  libellant  at  this  port,  he  paying  the  fi-eight. 
The  bill  of  lading  contained  the  clause,  ^^  contents  and 
weight  unknown."  The  freight  was  to  be  paid  at  a  certain 
rate  per  pound,  and,  in  the  margin  of  the  bill,  the  figures 
29,782  were  placed,  apparently  as  the  aggregate  weight  of 
the  cotton. 

On  the  arrival  of  the  cotton,  the  consignees  of  the  ship 
claimed  that  the  figures  in  the  margin  of  the  bill  of  lading 
should  govern  in  determining  the  weight,  while  the  libellant 
insisted  that,  as  the  bill  of  lading  said,  ^^  weight  unknown," 
the  cotton  should  be  weighed  and  freight  be  paid  accordingly. 
He  offered  to  pay  the  freight  on  these  terms,  and  tendered 
the  amount,  to  be  paid  as  soon  as  it  could  be  ascertained. 
The  ten  bales  in  question  were  retained,  under  the  ship's 
lien,  for  freight.  The  Court  below  decreed  for  the  libellant, 
for  the  value  of  the  cotton,  less  the  amount  of  the  freight. 

There  is  nothing  in  the  bill  of  lading  indicating  that  the 
weight  was  agreed  on  between  the  master  and  the  shipper,  but 
the  contrary.  For,  notwithstanding  the  memorandum  in  the 
margin,  as  to  the  supposed  or  real  weight  of  the  cotton,  the 
master,  as  is  apparent,  required  the  insertion,  at  the  foot  of 
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the  billy  before  he  signed  it,  of  the  words,  ^^  contents  and 
weight  unknown,"  thereby  excluding  any  inference  that  the 
owner  was  to  be  bound  by  the  memorandum.  This  mem- 
orandum is  not  even  deferred  to  in  the  body  of  the  bill,  as 
the  reference  there  is  obviously  to  marks  and  numbers  on 
bales,  which  marks  and  numbers  are  given  in  the  margin, 
and  not  to  the  figures  there,  purporting  to  give  the  weight. 
Bat,  if  otherwise,  it  would  not  vary  the  result.  The  bill  of 
lading  is  a  printed  form  fiUed  up,  and  the  words,  «  contents 
and  weight  miknown,"  are  added  at  the  bottom  with  a  pen, 
clearly  indicating  an  intent  on  the  part  of  the  master  not  to 
be  bound  by  any  supposed  ascertainment  of  the  weight  at 
the  time  by  the  shipper.  Any  other  construction  would  be 
in  disregard  of  the  clear  import  of  the  instrument,  and  un- 
just to  the  master  and' his  owner. 

Decree  affirmed. 


The  A.  Cheeskbrough. 

Where  a  broker,'  in  fact  as  agent  of  the  owner  of  lumber,  but  in  his  own  name, 
contracted  to  have  it  shipped  at  a  specified  freight,  but,  when  the  time  came 
for  shipping  it,  refused  to  ship  it  in  his  own  name,  or  to  be  responsible  for  the 
freight :  Held^  that  the  owner  of  the  vessel  had  a  right  to  refuse  to  receive  the 
lumber,  and  that  no  action  would  lie  against  him,  to  recover  any  increased 
freight  which  was  paid  on  shipping  the  lumber  by  another  vessel 

Nor  could  the  broker,  if  he  acted  simply  as  agent,  in  making  the  contract,  main- 
tain such  action  in  his  own  name. 

(Before  Nelsov,  J.,  Southern  District  of  New  York,  September  27th,  1866). 

This  was  a  libel  in  rerriy  filed  in  the  District  Court  by 
Francis  D.  Fowler  and  another,  against  the  ship  A.  Cheese- 
brough,  to  recover  damages  for  the  breach  of  a  contract  of 
affreightment.  After  a  decree  in  that  Court  dismissing  the 
libel,  the  libellants  appealed  to  this  Court. 
21 
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Charles  Donahue^  for  the  claimant. 

m 

Nelson,  J.  The  libel  in  this  case  was  filed  for  a  breach  of 
a  contract  of  affreightment  of  a  quantity  of  lumber,  from 
New  York  to  San  Francisco,  in  the  fall  of  1852 ;  and  seeks 
to  recover  the  difference  between  the  price  contracted  for 
with  the  owner  of  the  ship,  and  the  price  the  libellants  were 
obliged-to  pay  to  another  vessel  for  the  transportation,  after 
the  master  of  the  A.  Cheesebrough  had  reftised  to  receive 
the  cargo.  The  contract  price  was  $33  per  thousand  feet, 
superficial  measure.  The  price  paid  to  the  owner  of  the 
other  vessel  was  $60  per  thousand — freight,  in  the  mean 
time,  having  risen  greatly,  for  the  transportation  of  lumber 
to  San  Francisco,  in  consequence  of  the  great  fire  at  the  city 
of  Sacramento.  The  Court  below  dismissed  the  libel,  on  the 
ground  that  the  libellants  had  no  interest  in  the  suit,  or  in 
the  subject  matter  in  controversy. 

The  Ubellants'  firm  was  engaged  in  the  commission  and 
brokerage  business  connected  with  ships  and  shippmg,  and 
acted  as  agents  of  Ford,  the  owner  of  the  lumber,  in  making 
the  contract  of  affreightment  with  the  agent  of  the  A. 
Cheesebrough.  They  had  no  interest,  therefore,  in  the  sub- 
ject matter  of  the  suit,  according  to  this  view,  and  it  should 
have  been  brought  in  the  name  of  Ford,  the  principal. 

It  is  insisted,  however,  that  the  contract  was  made  in  their 
names ;  that  this  is  averred  in  the  libel,  and  is  not  denied  in 
the  answer ;  and  that  the  suit  may,  therefore,  be  maintained 
in  their  names,  for  the  benefit  of  their  principal.  Admitting 
this  to  bci  so,  still,  I  think,  it  would  not  help  the  libellants. 
They  refused  to  ship  the  lumber  in  their  own  names,  and  be 
responsible  for  the  freight;  but  insisted  that  it  should  be 
shipped  in  the  name  of  Ford,  the  owner.  This  was  one  of 
the  grounds  of  dispute  between  the  parties,  and  one  which 
arose  early,  as  testified  to  by  a  witness  for  the  libellants,  and 
arose,  also,  in  connection  with  the  objection  that  the  lumber 
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was  of  an  inferior  quality,  and.  might  not  be  a  sufficient 
security  for  the  freight.  It  was  supposed,  on  the  argument, 
that  this  was  not  one  of  the  objections  to  the  receiTing  of  the 
lumber  on  board  of  the  ship,  in  the  correspondence  that  took 
place  between  the  parties,  and  in  which  each  sought  to  put 
the  other  in  fault.  But  I  think  this  is  a  mistake.  The  ship- 
ment in  the  names  of  the  libellants  was  there  insisted  upon, 
as  well  as  the  inferiority  of  the  article. 

The  position  of  the  libellants  is  soinewhat  singular.  They 
insist,  that  tlie  contract  was  in  their  own  names,  and  not  as 
agents,  for  the  purpose  of  maintaining  the  suit  for  ah  alleged 
breach  of  it ;  but  that  they  had  a  right  to  ship  the  lumber  in 
the  name  of  their  principal,  and  thus  avoid  any  personal  re- 
sponsibility, as  it  respects  the  paymeiit  of  the  freight. 

In  either  aspect  of  the  case,  I  think  that  the  decree  of  the 
Court  below  is  ri^t.  If  they  acted  simply  as  agents,  then 
they  have  no  interest  in  the  subject  matter  of  the  suit,  and 
cannot  maintain  it.  If  the  contract  was  made  in  their  own 
names,  and  not  as  agents,  then  their  refusal  to  ship  in  their 
own  names,  and  their  insisting  upon  the  use  of  the  name  of 
Ford,  their  principal,  furnishes  a  sufficient  excuse  for  the  con- 
duct of  the  owner  of  the  vessel.  He  had  a  right  to  reject 
the  tender  of  the  lumber  at  the  ship's  side. 

The  decree  of  the  Court  below  is  affirmed. 


Thomas  Blanoiiard  vs.  Eli  Whtiney.     In  EQunr. 

Under  the  extension  of  Blanchard's  patent  for  "  a  machine  for  turning  or  cuttmg 
irregular  forms,"  bj  the  Act  of  February  16th,  1847,  (9  U,  8,  Stat,  at  Large^ 
Private  Aet$y  86) :  Meld,  that  where  Blanchard,  prior  to  the  commencement  of 
the  extended  term,  had  sold  a  machine  made  by  himself  under  the  patent,  the 
vendee  had  a  right  to  continue  to  use  the  machine,  during  the  extended  term. 

Blanchard,  having  built  the  machine,  had  the  right  to  use  it  forever,  irrespective 
of  his  patent ;  and  as,  by  his  voluntary  act,  that  right  became  vested  in  his 
vendee,  the  Act  of  1847  could  not  take  away  that  right,  even  if  it  purported 
to  do  so,  which  it  does  not 

There  is  a  distinction  between  such  a  case,  and  one  where  the  title  to  a  machine  is 
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derived  from  a  person  who  has  only  a  right,  under  a  patent,  to  manufacture  for 
a  specified  limited  time. 

(Before  Nelsok  and  Inqersoll,  JJ.,  CoDDccticut,  September,  I860). 

This  was  a  motion  for  a  provisional  injunction,  to  restrain 
the  infringement  of  Letters  Patent  granted  to  Thomas 
Blanchard,  September  6th,  1819,  for  *^  a  machine  for  turning 
and  cntting  irregular  forms."  By  an  Act  of  Congress,  passed 
February  6th,  1839,  (6  U.  8.  Stat,  at  Large^  748),  the  patent 
was  extended  for  fourteen  years  from  the  20th  of  January, 
1834.  Afterwards,  by  another  Act,  passed  February  15th, 
1847,  (9  iS.,  Private  ActSy  35),  the  patent  was  further  ex- 
tended for  fourteen  years  from  January  20th,  1848,  The 
facts  are  sufficiently  stated  in  the  opinion  of  the  Couit. 

r       ■ 

•-  • 

iN'sLSON,  J.  The  plaintiff,  being  the  patentee  of  an  in  yen* 
tion  for  turning  gun  stocks  by  machinery,  was  applied  to  by 
the  defendant,  in  the  fall  of  1842,  to  sell  him  a  machine,  to 
be  used  in  his  armory.  After  some  negotiation  respecting  the 
price,  it  was  agreed  by  the  patentee  to  construct  and  'deliver 
one  for  the  sum  of  $600.  It  was  made  accordingly,  and  put 
up  in  the  defendant's  armory  in  the  spring  of  1843,  and  was 
in  use  there  down  to  the  time  of  the  filing  of  the  bill  in 
this  case. 

The  plaintiff's  patent  expired  in  1848,  some  five  years  after 
the  machine  was'^purchased  and  put  in  operation,  but.  was 
extended  by  Act  of  Congress  for  another  term  of  fourteen 
years,  without  any  saving  clause  in  favor  of  assignees,  or  of 
persons  who  had  acquired  rights  under  the  previous  term  of 
the  patent.  The  bill  in  the  present  case  is  filed  to  enjoin  the 
defendant  from  further  using  his  machine  without  a  license 
under  the  extended  term,  upon  the  ground  that  his  right  to 
use  it  expired  with  the  term  of  the  patent  then  ininning^ 
which,  as  we  have  seen,  was  in  1848,  and  that  no  new  right 
has  been  acquired  for  such  extended  term. 

However  this  might  be  in  a  case  where  the  patentee  had 
simply  sold  a  right  to  construct  and  use  a  machine  under  the 
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previous  term,  we  are  inclined  to  think  that  the  reasoning  is 
not  applicable  to  a  case  where  the  patentee  has  manufactured 
and  sold  the  machine  himself  to  the  party  sought  to  be  en- 
joined. Such  a  transaction,  it  seems  to  ns,  reasonably,  if  not 
necessarily,  implies  and  carries  with  the  purchase  of  the  arti- 
cle the  right  to  use  it,  at  least  till  it  is  worn  out.  Such  is 
the  right  of  the  vendee  as  against  the  vendor  or  manufacturer 
in  ordinary  cases ;  and  that  relation  existed  between  these 
parties. 

It  is  true  that  the  plaintiff's  exclusive  right  to  manufacture 
and  sell  the  patented  article,  existing  at  the  time  of  the  pur- 
chase of  the  machine  in  question,  expired  in  1848.  But  it 
would  be  a  forced  constmction  of  the  meaning  and  under- 
standing of  the  parties,  to  hold  that  the  use  of  the  machine 
was  intended  to  be  limited  to  that  period.  No  such  limita- 
tion necessarily  attached,  as  the  patentee  and  manufacturer 
could  vest  in  the  vendee,  by  force  of  the  sale,  the  right  to  an 
unqualified  use ;  and  such,  we  think,  must  have  been  the  un- 
derstanding of  the  parties. 

As  respects  the  rights  of  a  patentee  as  against  those  using 
tlie  patented  article,  there  is  a  manifest  distinctv)n  between 
a  case  where  the  title  to  a  machine  is  derived  from  a  person 
who  lias  purchased  simply  a  right  or  license  to  manufacture 
it  under  the  patent,  and  a  case  where  the  purchase  of  the 
article  is  made  directly  from  the  patentee.  In  the  one  case, 
the  patentee  has  parted  only  with  his  interest  in  the  term  of 
the  patent,  which  is  limited ;  in  the  other,  he  has  sold  the 
machine  itself,  with  all  the  rights  appertaining  to  his  title  as 
vendor,  and,  of  course,  without  any  necessary  limitation  of 
its  use  or  enjoyment.  As  I  have  already  said,  it  would  be  a 
very  forced  and  unreasonable  construction  of  the  transaction, 
to  limit  the  duration  of  the  use  to  the  then  existing  term  of 
the  patent,  in  the  absence  of  any  express  provision  to  that 
effect,  inasmuch  as  the  limitation  of  that  term  in  no  way  ope- 
rated necessarily  as  a  restriction  upon  the  title  of  the  paten- 
tee and  manufacturer.  He  could  convey  the  right  to  an 
unlimited  use.    When  the  plaintiff  built  the  machine  now 
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sought  to  be  enjoined  by  him,  he  had  a  right  to  nse  it  as  long 
as  it  should  last,  for  all  coming  time.  This  right  he  had  irre- 
spective of  the  patent.  As  the  inyentor  and  builder  of  the 
machine,  he  had  this  right  to  such  use,  without  a  patent. 
The  patent  secured  to  him  the  exclusive  right  to  all  machines 
made  like  it,  and  deprived  all  others  of  the  right  to  make  or 
use  the  same,  without  his  consent,  for  a  certain  period  of 
time.  But  the  right  to  use  the  machine  in  question  for  all 
coming  time,  was  in  the  plaintiff,  without  the  patent.  The 
right  which  the  plaintiff  had  to  the  machine  in  question,  he 
conveyed  to  the  defendant.  He  conveyed  his  whole  right  to 
it — his  whole  right  to  the  use  of  it.  And,  as  his  whole  right 
was  a  right  to  use  it  for  all  coining  time,  he  conveyed  to  the 
defendant  his  right  to  that  extent.  By  his  voluntary  act,  his 
whole  right  to  use  the  machine  in  question  became  vested  in 
the  defendant ;  and  the  Act  of  Congress  of  1847,  which  au- 
thorizes the  renewal  and  continuance  of  the  plaintiff' s  pat- 
ent to  his  use,  does  not  pui'port  to  take  away,  neither  could 
it  take  away,  any  right  vested  in  the  defendant,  or  any  one 
else,  by  the  voluntary  act  of  the  plaintiff. 

I  have  thus  briefly  explained  the  ground  upon  which  we 
think  that  the  plaintiff  has  failed  to  establish  a  right  to  en- 
join the  defendant's  machine,  and  that  the  motion  for  an  in- 
junction must  be  denied. 


Foot  &  Gilbert  vs.  Abnold  Edwaedb. 

Where  A.  diverted,  in  Connecticut,  a  stream  of  water  which  had  its  rise  in  Con- 
necticat,  and  flowed  into  Massachusetts,  so  that  it  ceased  to  flow  to  B.*s  mill, 
situated  on  the  same  stream  in  Massachusetts :  ffeldy  that  the  Circuit  Ck>nrt  of 
the  United  States  for  Connecticut  had  jurisdiction  of  an  action  by  B.  against 
A.,  for  the  damage  caused  by  the  divenion. 

(Before  Ikgersoll,  J.,  Connecticut,  September,  1865). 

This  was  an  action  for  damages  for  an  injury  to  the  mill 


SEPTEMBER,  1855.  811 


Foot  V.  Edwardfl. 


property  of  the  plaintifEs,  situate  in  Massachusetts,  bj  the  di- 
version of  the  stream  of  water  upon  which  the  same  stood, 
the  act  which  caused  the  diversion  having  been  committed  in 
Connecticut    The  defendant  demurred  to  the  declaration. 

ThomoB  C.  Perkins  and  C.  W,  PhiUeo^  for  Uie  plaintiffi. 

WiUiam  Hungerford  and  William  D.  Shipman^  for  the 
defendant. 

Ikge&soll,  J.  It  appears,  by  the  plaintiffs'  declaration, 
that  they  are  the  owners  Qjf  mill  property  in  the  State  of 
Massachosetts,  situate  not  far  from  the  dividing  line  between 
that  State  and  the  State  of  Connecticut,  on  a  stream  of  water 
which  is  accustomed  to  flow  from,  and  has  its  rise  in,  the  lat- 
ter State ;  that,  in  Connecticut,  the  defendant  diverted  the 
water  of  the  stream,  by  which  diversion  it  ceased  to  flow  to 
the  plainti£&'  mill;  and  thiit,  in  consequence  thereof  the 
value  of  the  plaintiffs'  mill,  so  situate  in  Massachusetts,  was 
greatly  impaired. 

The  right  of  recovery  depends  upon  establishing  three 
facts.  These  three  facts  are — ^the  right  of  the  plaintifib  to 
have  the  water  of  the  stream  flow  to  their  mill — the  diversion 
of  that  water  by  the  defendant — and  damage  to  the  plaintifb' 
mill  in  consequeace  of  such  diversion.  The  plaintiffs'  mill 
was  in  Massachusetts.  Their  right  to  have  the  water  of  the 
river  flow  to  it  was  in  that  State.  They  have  been  deprived 
of  that  right  by  the  act  of  the  defendant:  The  damage  which 
they  have  sustained  was  to  their  mill  in  Massachusetts.  But 
the  act  committed  by  the  defendant,  by  which  the  plaintifb 
have  been  deprived  of  that  right,  and  by  which  their  mill  in 
Massachusetts  has  been  damaged,  was  committed  by  the  de- 
fendant in  Connecticut;  and  that  act  was  the  diversion  in 
Connecticut,  above  the  plaintiffs'  mill,  of  the  water  of  the 
stream  on  which  that  mill  stood.  For  this  damage,  from  such 
a  cause,  it  is  insisted  by  the  defendant,  that  no  remedy  can 
be  had  in  this  Court,  and  that  no  Court  can  afford  any  rem- 
edy except  a  Court  in  Massachusetts. 
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The  defendant  claims  that,  as  the  damage  which  the  plain- 
tiffs seek  to  recover  was  to  their  real  estate  situate  in  Massa- 
chnsetts,  no  Court  can  give  them  redress  therefor,  except  a 
State  Court  in  the  county,  or  a  Federal  Court  in  the  State 
and  District,  where  the  real  estate  is  situate.  If  this  claim  is 
well  founded,  the  plaintiffs  may  have  no  redi-ess  for  the  in- 
jury complained  of,  as,  when  the  wrong  act  complained  of, 
which  produced  the  injury,  was  committed,  the  defendant 
was  in  Connecticut,  and  he  may  never  be  in  Massachusetts, 
to  be  served  with  process. 

The  rule  is  well  settled,  that  an  action  on  the  case  for  di- 
verting a  water  course  must  be  tried,  if  the  cause  is  brought 
before  a  State  Court,  in  the  county  where  the  cause  of  action 
arose,  {Watts^  Admrs.  v.  Kinney ^  28  Wend.^  485 ;  8.  (7.,  6 
SiU,  82).  If  the  action  is  brought  in  the  Federal  Court,  it 
must  be  tried 'in  the  State  and  District  where  the  cause  of 
action  arose.  Usually,  in  actions  brought  to  recover  damages 
to  real  estate  by  the  diversion  of  a  stream  of  water,  the  act 
which  causes  the  injury  is  committed  in  the  county  where  the 
real  estate  damaged  is  situated.  In  such  a  case,  it  is  very 
clear,  where  the  action  is  brought  before  a  State  Court,  that 
there  is  only  one  county  where  the  suit  can  be  maintained  ; 
and  that  county  is  the  county  in  which  the  land  is  situated 
which  received  the  injury,  and  in  which  the  act  which  pro- 
duced it  was  committed.  In  such  a  case,  it  is  very  clear, 
also,  that  the  cause  of  action  arose  entirely  in  the  county 
where  the  land  is  situate,  and  that  no  Court  out  of  such 
county  can  take  jurisdiction  of  the  case.  Where  land  situ- 
ated in  one  District  is  injured  by  a  tortious  act  committed  in 
the  same  District,  it  is  very  clear  that  the  action  for  the  re- 
covery of  the  damage  to  such  land,  if  brought  before  a  Fed- 
eral Court,  must  be  brought  before  the  Court  of  the  District 
in  which  the  land  is  situate,  and  in  which  the  act  which 
caused  the  damage  was  committed.  In  such  a  case,  the  cause 
of  action  arose  entirely  in  the  District  where  the  land  is  situ- 
ate, and  no  Federal  Couii;  of  any  other  District  can  take  ju- 
risdiction of  the  action.    {Livingston  v.  J^erson^  1  Brock.^ 
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203,  208).  If  real  estate  situate  in  one  connty  is  injured  by 
the  diverting  of  a  stream  of  water  in  another  county,  and  the 
suit-  is  brought  before  a  State  Court,  such  suit  is  properly 
brought,  if  brought  in  a  Court  in  the  county  where  such  real 
estate  is  situate.  {Thompnoii  v.  Crocker^  9  Pich,^  59 ; 
Ba/rden  v.  Crocker^  10  Pich.^  383).  If  a  mill  situate  in  one 
State  is  injured  by  the  diversion,  in  another  State,  of  the 
stream  upon  which  it  is  situate,  and  a  suit  for  such  diversion 
should  be  brought  before  the  Federal  Court  in  the  State 
where  the  mill  is  situate,  such  suit  would  be  properly 
brought,  and  such  Court  would  have  jurisdiction  of  the  case. 
{Per  WoodbuTx/j «/.,  in  StUlmmi  v.  White  Poek  Mfg,  Co,^  8 
Woodb.  <&  M.y  538).  But  it  is  dented  by  the  defendant  that 
a  State  Court  in  the  county  where  the  diversion  took  place, 
the  land  injured  not  being  in  such  county,  or  that  a  Federal 
Court  in  the  State  where  the  diversion  took  place,  the  laud 
injured  not  being  in  such  State,  can  take  jurisdiction  of  such 
a  case. 

It  being  well  settled  that,  in  a  case  of  this  kind,  the  suit 
must  be  brought  where  the  cause  of  action  arose,  it  becomes 
essential,  in  order  to  determine  whether  this  suit  has  been 
brought  before  the  proper  Court,  to  determine  what  is  the 
cause  of  action.  An  action  is  ^^  the  lawful  demand  of  one's 
right."  The  cause  of  this  lawful  demand,  or  the  reason  why 
the  plaintiff  can  make  such  demand,  is  some  wrong  act  com* 
mitted  by  the  defendant,  and  some  damage  sustained  by  the 
plaintiff  in  consequence  thereof.  The  commission  or  omission 
of  an  act  by  the  defendant,  and  damage  to  the  plaintiff  in 
consequence  thereof,  must  unite  to  give  him  a  good  cause  of 
action.  No  one  of  these  facts  by  itself  is  a  cause  of  action 
against  the  defendant.  The  wrongful  divereion,  then,  of  the 
water  of  the  stream,  in  Connecticut,  by  the  defendant,  and 
the  consequent  damage  which  the  plaintiffs'  mill  in  Massachu- 
setts has  sustained,  constitute  the  cause  of  action.  A  part  of 
that  which  is  essential  to  the  plaintiffs'  right  to  recover  took 
place  in  Connecticut.  Without  the  commission  of  the  act  of 
diversion  in  Connecticut,  there  would  have  been  no  good 
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cause  of  action.  With  it,  there  is  a  sufficient  cause  of  action. 
The  act  of  diversion,  which  arose  in  Connecticut,  and  the  other 
facts  existing,  give  to  the  plaintiffs  a  cause  of  action.  That 
which  is  essential,  therefore,  to  the  plaintiffs'  right  of  recoT- 
ery  against  any  one,  or  their  cause  of  action,  arose  where  the 
suit  has  been  brought. 

This  conclusion  from  the  principle  stated  would  be  quite 
satisfactory  without  the  authority  of  adjudged  cases  to  sup* 
port  it.  Where  two  material  facts  are  necessary  to  give  a 
good  cause  of  action,  and  they  take  place  in  different  coun- 
ties, the  cause  of  action  maybe  said  to  arise  in  either  county. 
Various  authorities  state  the  rule  as  follows :  "  When  an  ac- 
tion is  founded  upon  two  things  in  different  counties,  both 
material  to  the  maintenance  of  the  action,  it  may  be  brought 
in  the  one  county  or  the  other."  {Com.  Dig.^  Action^  JT.,  11). 
^^  Where  an  injury  has  been  conmiitted  in  one  county  to  real 
property  situate  in  another,  or  wherever  the  action  is  found- 
ed upon  two  or  more  material  facts,  which  took  place  in  dif- 
ferent counties,  the  venue  may  be  laid  in  either."  (1  Saun- 
dera'  PL  <&  Ev.,  413).  In  the  case  of  ScoU  v.  Brest,  (2  T. 
JS.j  238),  Ashurst,  J.,  in  speaking  on  this  subject,  says: 
'^  Supposing  the  foundation  of  the  action  to  have  arisen  in 
two  counties,  I  think  that,  where  there  ate  two  facts  which 
are  necessary  to  constitute  the  offence,  the  plaintiff  may,  ex 
necemtaUj  lay  the  venue  in  either."  In  Bvlwer^e  case,  (7  Co,, 
1),  it  is  thus  laid  down :  ^'  When  matter  in  one  county  is  de- 
pending upon  the  matter  in  the  other  county,  there  the  plain- 
tiff may  choose  in  which  county  he  will  bring  his  action  ; " 
and :  ^'  If  a  man  doth  not  repair  a  wall  in  Essex  which  he 
ought  to  repair,  whereby  my  land  in  Middlesex  is  drowned, 
I  may  bring  my  action  in  Essex,  for  there  is  the  default ;  or 
I  may  bring  it  in  Middlesex,  for  there  I  have  the  damage." 
In  this  case,  the  default  was  in  Connecticut 

In  the  case  of  Thompeon  v.  Croeker,  (9  Pi6k.<,  59),  which 
was  an  action  brought  in  the  county  of  Plymouth,  to  recover 
damages  to  mills  situate  in  that  county,  caused  by  the  di- 
version of  water  in  the  county  of  Bristol,  Judge  Parker,  upon 
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exceptions  taken  to  the  jurisdiction,  remarked,  in  giving  the 
opinion  of  the  Court  in  favor  of  the  jurisdiction :  "  The  place 
where  the  injury  was  done,  to  wit,  at  the  mills,  gives  the 
locality  to  the  action,  and  not  the  source  from  which  the 
mischief  came."  But,  in  the  case  of  Barden  v.  Crocker^  (10 
Pick.y  383),  which  was  a  case  of  the  like  kind,  where  the 
damage  was  in  one  county,  and  the  diversion  which  caused 
it  was  in  another,  and  where  the  action  was  brought  in  the 
county  where  the  property  was  damaged,  the  Court  repudi- 
ated the  limited  doctrine  on  the  subject  of  jurisdiction,  laid 
down  by  Judge  Parker  in  Thompson  v.  Crockery  and  expressed 
the  opinion  that  the  action  could  be  maintained  in  either 
county.  This  subject  was  discussed  in  the  case  of  StiH/man  v. 
The  WJiiU  Rock  Mfg.  Co.,  (3  Woodb.  <&  M.,  538).  The  plain- 
tiff in  that  case  was  the  owner  of  a  mill  in  Connecticut,  on  the 
stream  of  water  which  is  the  dividing  line  between  Connecti- 
cut and  Khode  Island.  The  defendant,  on  the  opposite  side 
of  the  stream,  in  Bhode  Island,  dug  a  trench,  by  which  the 
water  of  the  stream  was  diverted  from  the  plaintiff's  mill. 
The  plaintiff  brought  his  bill  of  complaint,  in  the  Circuit 
Court  in  Bhode  Island,  to  restrain  the  defendant  l&om  thus 
diverting  the  water  of  the  stream.  The  injunction  was 
granted.  Judge  Woodbury  decided  that  case  upon  a  prin- 
ciple not  involved  in  this  one.  But,  in  giving  his  opinion, 
he  says :  "  K  this  view,"  (the  view  which  he  took),  "  of  the 
rights  of  the  parties  were  not  shown  to  be  entirely  sound,  it 
might  be  reasonable,  in  a  case  like  this,  to  hold  a  wrong-doer 
liable,  either  where  the  direct  act  is  done,  or  where  the  con- 
sequential injury  is  felt."  And  the  cases  which  he  puts 
clearly  show  that  he  so  considered  the  law  to  be. 

The  doctrine  contended  for  by  the  defendant  is,  that  where 
the  plaintiff  has  been  damaged  in  his  real  estate,  and  in  that 
only,  the  suit  must  be  brought  where  the  real  estate  is  situ- 
ated. A  plaintiff  may  suffer  d*amage  to  his  real  estate  by 
various  wrong  acts  committed  by  a  defendant.  In  this  case, 
the  wrong  act  complained  of  is  the  diversion  of  the  water  of 
the  stream.    A  plaintiff  may  suffer  damage  to  his  real  estate 
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bj  a  slander  of  his  title.  And  if,  in  this  case,  a  Court  in  Con- 
neeticnt,  where  the  wrong  act  was  committed,  has  no  right 
to  give  redress  to  the  plaintiflfe  for  the  injury  which  their  real 
estate  in  Massachusetts  has  sustained,  in  consequence  of  such 
wrong  act,  then,  if  the  plaintiffs  had  owned  a  dwelling-house 
in  Massachusetts,  which  they  were  accustomed  to  rent,  and 
the  defendant,  in  Connecticut,  had  published  a  malicious  libel 
in  regard  to  such  dwelling-house,  in  consequence  of  which  it 
had  been  greatly  impaired  in  value,  the  plaintiffs  would  have 
no  redress  for  such  injury  in  Connecticut,  where  the  publica- 
tion of  the  libel  was  made,  and  would  be  without  redress, 
unless  they  could  find  the  defendant  in  Massachusetts,  so  that 
he  could  be  served  with  process. 

With  this  view  of  the  case,  this  Court  has  jurisdiction, 
and  the  plaintii&'  declaration  must  be  adjudged  to  be  suffi- 
cient. 


Benjamin  Blossom  and  another 
Jonas  Smith  and  another. 

Resin  is  not  permitted  to  be  stored  in  tlie  city  of  New  Yoric. 

It  is  the  usage,  in  New  York,  that,  when  a  vessel  arrives  there  with  a  cargo  of 
naval  stores,  such  as  resin,  consigned  to  different  houses,  the  house  to  which 
the  largest  consignment  is  made,  has  a  right  to  select  the  yard,  in  Brooklyn, 
at  which  the  cargo  shall  be  delivered,  and  all  the  other  consignees  are  bound 
to  take  their  consignments  at  the  same  yard. 

Where,  in  such  a  case,  the  largest  consignee  selected  a  yard  in  Brooklyn,  but 
the  owner  of  that  yard  would  not  permit  the  libellant^s  reein  to  be  landed 
there,  because  of  some  personal  difficulty  with  him,  and  not  for  any  fault  of 
the  master  or  owner  of  the  vessel ;  and  the  master  notified  the  libellant, 
and  requested  him  tg  send  lighters  to  take  his  resin  from  the  vessel,  but  he 
refused ;  and  the  master  then  sent  the  resin  to  a  yard  in  Brooklyn :  Beid^  that 
the  master  discharged  his  whole  duty,  and  that  no  action  would  lie  against 
the  owner  of  the  vessel  for  a  failure  to  deliver  according  to  the  bill  of  lading. 

(Before  Nelson,  J.,  Southern  District  of  New  York,  October  Ist,  1855). 
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This  was  a  libel  in  personam^  filed  in  the  District  Court, 
to  recover  the  value  of  a  quantity  of  resin.  After  a  decree 
in  that  Court  in  favor  of  tbe  libellants,  the  respondents  ap- 
pealed to  this  Court. 

« 

Erastus  C,  Benedict^  for  the  l^ibellants. 

Daniel  Lard  and  John  E.  Burrill^  Jr.^  for  tbe  respond- 
ents. 

Nelson,  J.  The  resin  in  question  in  this  case  was  shipped 
at  Wilmington,  North  Carolina,  in  a  vessel  belonging  to  the 
respondents,  and  was  consigned  to  the  libcUants.  There 
were  several  other  consignments  of  resin  by  the.  same  vessel. 
She  arrived  at  New  York  on  the  20th  of  May,  1853,  and 
hauled  over  to  Mitchell's  yard,  at  Brooklyn,  to  land  her 
cargo,  where  the  different  consignments  of  resin  were  de- 
livered, except  that  consigned  to  the  libellants.  The  agent 
of  Mitchell  refused  to  permit  this  consignment  to  be  landed 
at  that  yard.  The  libellants  were  notified  of  this  by  the 
master,  and  were  requested  to  send  lighters  to  receive  the 
resin  from  the  vessel.  This  they  refused  to  do,  and  required 
that  it  should  be  delivered  at  a  yard  belonging  to  them- 
selves, in  Brooklyn,  about  a  mile  and  a  half  from  Mitchell's, 
or  at  some  other  yard  there  where  naval  stores  were  received. 
The  master  then  hauled  over  to  the  vessel's  own  pier,  in 
New  York,  and  notified  the  libellants  of  his  readiness  to 
deliver  the  resin  there.  They  refused  to  receive  it  there. 
Besin  is  not  permitted  to  be  stored  in  the  city  of  New 
York.  The  master  then  sent  the  article,  in  lighters,  to  a 
public  yard  in  Brooklyn,  and  notified  the  libellants,  and  ten- 
dered to  them  the  receipt  given  to  him  at  the  yard  for  its  de- 
livery, and  demanded  the  freight,  including  the  expense  of 
lightering.  The  libellants  tendered  the  freight,  excluding 
the  lighterage,  and  demanded  the  resin. 

According  to  the  usage  of  the  trade,  when  a  vessel  arrives 
with  a  cargo  of  naval  stores,  such  as  resin,  consigned  to  dif- 
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ferent  houses  in  New  Tork,  the  house  to  which  the  largest 
consigninent  is  made  has  a  right  to  select  the  yard  in  Brook- 
lyn at  which  the  cargo  shall  be  delivered,  and  all  the  other 
consignees  are  bound  to  take  their  consignments  at  the  same 
yard.  The  master  is  not  obliged  to  deliver  each  consign- 
ment at  any  yard  which  its  consignee  may  choose  to  select, 
or  to  go  from  yard  to  yard  for  the  pui-pose  of  making  a  de- 
livery. 

In  this  case,  the  consignee  of  the  largest  quantity  selected 
Mitchell's  yard.  The  agent  of  Mitchell,  however,  refused  to 
permit  the  libellants'  resin  to  be  landed  there,  ai^  he  had  a 
right  to  do,  for  aught  that  appears.  It  seems  that  sonie  per- 
sonal difficulty  existed  between  the  owner  of  the  yard  and 
the  libellants,  and  that  orders  had  been  given  not  to  allow 
any  consignment  to  their  house  to  be  landed  there.  The 
question  is — ^what  was  the  duty  of  the  master,  under  such 
circumstances  ?  He  had  complied  with  the  usage,  so  far  as 
was  in  his  power,  and  was  ready  to  land  the  goods  in  con- 
formity to  it,  but  was  met  by  a  refusal  to  permit  the  landing 
of  this  part  of  his  cargo.  The  usage  did  not  require  him  to 
land  the  article  at  any  other  place,  but  did  require  that  he 
should  have  it  at  that  particular  place  ready  to  be  delivered. 
It  seems  to  me  that,  unless  the  fault  which  led  to  the  refusal 
of  the  owner  of  the  yard  was  attributable  to  the  master  or 
owner  of  the  vessel,  the  only  further  step  required  of  the 
master,  in  justice  or  fair  dealing,  was  taken  by  him  in  this 
case,  namely,  to  notify  the  consignees,  so  that  they  might  either 
provide  for  the  landing  of  the  article  at  the  place  designated 
by  the  usage,  or  send  lighters  to  receive  it  from  the  ship. 

The  usage,  if  of  any  force  or  obligation,  plainly  enough 
implies  that  the  consignee  shall  provide  for  the  landing  at 
the  place  it  designates.  Otherwise,  it  would  fluctuate  ac- 
cording to  the  caprice  or  passions  of  the  owner  of  the  yard 
selected  in  pursuance  of  it,  and  the  master  be  left  without 
guide  or  direction  in  the  matter. 

The  case  in  hand  is  still  stronger.  The  refusal  to  permit 
the  landing  arose  from  an  exception  taken  to  the  conduct  of 
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the  libellantB.  No  exception  was  taken  to  the  master  or  the 
owner  of  the  vessel,  or  to  their  conduct  in  the  matter.  And 
yet,  it  would  seem,  from  the  claim  of  the  libellants,  that,  in 
some  way  or  other,  the  master  or  owner  should  be  held  re- 
sponsible for  the  consequences.  The  claim  is  neither  gen- 
erous nor  just.  Nor  do  I  think  it  the  legal  result  flowing 
from  the  circumstances  of  the  case.   . . 

It  is  said,  that  the  master  was  bound  to  deliver  the  goods 
to  the  consignees,  in  order  to  discharge  himself  from  the  obli- 
gation in  the  bill  of  lading. .  But  this  must  be  according  to 
the  usage  of  the  trade.  That  required  him  to  deliver  the 
goods  at  Mitchell's  yard.  They  were  taken  there  ready  to 
be  delivered,  and  no  one  was  ready  or  willing  to  receive 
them.  After  notifying  the  Consignees  of  the  fact,  it  was 
their  duty  to  provide  a  place  there,  or  receive  them  from  the 
ship ;  and,  on  a  refusal,  any  expense  to  which  the  ship  was 
subjected,  in  the  further  steps  to  provide  a  place,  was  at  their 
expense.  This  was  not  a  case  where  the  vessel  could  select 
her  own  dock  or  place  of  landing-^the  one  where  she  was  ac- 
customed to  deliver  her  goods,  and  which  her  owner  provided. 

I  think  that  the  Court  below  erred,  and  that  the  decree 
should  be  reversed,  and  the  libel  be  dismissed,  with  cost^. 


David  Ogden  and  otheks  vs.  Hugh  Maxwell. 

Under  the  Act  of  March  3d,  1799,  §  2,  (1  U.  S,  Stat,  at  Large,  706),  a  Collectop 
bos  no  right  to  charge  fees  for  granting  conBtructive  permits  to  land  goods,  but 
onlj  for  each  permits  as  he  actually  issues. 

Where  but  one  permit  to  land  the  baggage  of  all  the  passengers  on  one  vessel 
was  issued,  and  the  Collector  exacted  from  the  owner  of  the  vessel  fees  for 
one  permit  for  every  five  passengers :  Held,  that  the  fees  for  more  than  the 
one  permit  were  illegal,  and  could  be  recovered  back,  in  an  action  by  such 
owner  against  the  Collector. 

Held,  alto,  that  no  written  protest  against  the  exaction  of  such  fees  was  neces- 
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sarj,  as  the  Act  of  February  2dtb,  1846,  (5  U,  8.  Slai,  at  Large^  1%*J\  requirea 

such  a  protest  only  in  regard  to  duties  paid. 
No  usage  in  regard  to  making  such  charges  can  legalize  them. 
A  collector  is  personally  liable  for  the  illegal  acts  of  his  deputy,  in  exacting  fees 
^    not  authorized  by  law. 
And  he  is  so  liable,  although  he  belicTed  the  exaction  to  be  legal,  and  although 

he  has  paid  over  the  amount  of  it  to  the  Government. 

(Before  Nelson  and  Bxtts,  JJ.,  Southern  District  of  New-York,  October  2d, 
1865). 

This  was  an  action  against  the  defendant,  as  Collector  of 
the  port  of  New  York,  to  recover  back  money  paid  under  the 
following  circumstances :  The  plaintiffs  were  owners  of  the 
ship  Bacer.  She  arrived  at  New  York  from  Liverpool,  in 
November,  1851,  with  769  steerage  passengers,  and  their 
wearing  apparel  and  other  personal  baggage  and  tools  of 
trade.  The  vessel  was  duly  entered,  and  the  wearing  appa- 
rel, personal  baggage  and  tools  of  trade  were  entered  sepa- 
rately from  the  other  goods  brought  by  the  vessel.  Only  one 
permit  for  the  examination  and  landing  of  the  baggage  of 
all  the  passengers,  was  issued  by  the  Collector.  But  he  de* 
manded  pay  for  154  permits,  being  one  permit  for  every  five 
passengers,  at  the  rate  of  twenty  cents  for  each  permit,  being 
$30.80  in  all.  The  plaintiffs  paid  this  amount,  in  order  to 
obtain  the  one  permit.  In  March,  1852,  the  same  vessel 
brought  764  passengers  to  New  York  from  Liverpool,  and, 
under  like  circumstances,  and  a  like  exaction  by  the  Collec- 
tor, the  plaintiffs  paid  $30.60  for  153  permits,  although  but 
one  permit  was  issued.  In  each  case,  the  money  was  paid 
without  any  written  protest  being  made. 

It  appeared,  on  the  trial,  that  for  more  than  ten  years  prior 
to  November,  1851,  it  had  been  the  uniform  practice,  at  New 
York,  for  the  Collector  to  grant  one  permit  for  the  baggage  of 
all  passengers  arriving  in  any  one  vessel,  and  to  charge  there- 
for a  fee  of.  twenty  cents  for  every  five  passengers  mentioned 
in  the  entry,  the  permits  being,  in  all  cases,  general,  to  ex- 
amine the  baggage  of  all  the  passengers,  and,  if  nothing  was 
found  but  personal  baggage,  to  permit  the  same  to  be  land- 
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ed,  without  expressing  the  number  of  passengers,  but  apply- 
ing to  all  on  board. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  the  amount 
claimed,  with  interest,  subject  to  the  opinion  of  the  Court  on 
a  case. 

Frwncid  B.  Chitting^  for  the  plaintiffs. 

Benjamin  F,  Dunni/ng^  for  the  defehdant. 

Betts,  J.  An  objection  is  raised  by  the  defendant,  prelim- 
inarily, to  the  action,  or  rather  to  his  personal  liability,  on 
the  ground  that  he  acted,  in  the  matter  in  question,  as  the 
agent  of  the  Government,  and  had  paid  into  the  Treasury  the 
moneys  demanded,  before  suit  was  brought.  This  objection 
was  not  supported  by  any  proof;  and,  although  the  Court 
will  judicially  notice,  that  by  the  Act  of  March  3d,  1841,  (5 
U.  S.  Stat  at  ZargCy  433,  §  5),  the  defendant  is  entitled  to 
retain,  for  his  own  compensation,  from  the  fees  and  emolu- 
ments received  in  his  office,  no  more  than  the  sum  of  $6,000 
per  annum^  and  that  all  sums  beyond  that  are  to  be  account- 
ed for  and  paid  into  the  Treasury,  yet  we  cannot  assume, 
without  evidence,  either  that  the  total  of  liis  receipts  from 
those  sources  exceeded  th(it  limitation  in  the  year  1851  or 
the  year  1852,  or  that  the  particular  sums  paid  by  the  plain- 
ti&  and  sued  for  in  this  action,  did  not  constitute  a  part  of 
the  emolument  retained  by  the  defendant  for  his  individual 
use.  We  are,  however,  inclined  to  the  opinion,  for  reasons 
hereafter  to  be  stated,  that  if  those  suggestions  had  been 
established  by  the  proofs,  they  would  have  furnished  no  ade- 
quate defence  to  the  action. 

The  right  of  the  Collector  to  charge  and  collect  the  fees  in 
question,  is  justified  by  the  defence,  both  upon  an  implied 
authorization  by  the  second  section  of  the  Act  of  Congress 
of  March  8d,  1799,  (1  U.  8.  Stat  at  Large^  706),  and  also 
under  a  long-continued  ustige  and  practice  in  the  Collec- 
tor's office  of  this  port,  in  executing  that  Act  in  this  particu- 
lar. That  section  enacts  that,  ^^  in  lieu  of  the  fees  and  emol- 
22 
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umentB  heretofore  established,  there  shall  be  allowed  and 
paid  for  the  use  of  the.Collectors,  naval  officers  and  surveyors 
appointed  and  to  be  appointed  in  pursuance  of  law,  the  fees 
following,  that  is  to  say :  "  to  each  Collector,  *  *  *  for 
every  permit  to  land  goods,  twenty  cents."  Section  46  of 
another  Act  passed  the  same  day,  {Id.  661, 662),  appoints  the 
manner  in  which  the  baggage  and  mechanical  implements 
imported  by  passengers  shall  be  entered,  and  directs  that,  on 
compliance  with  the  conditions  prescribed,  "  a  permit  shall 
and  may  be  granted  for  landing  the  said  articles." 

The  transactions  at  a  Collector's  office,  which  are  made  sub- 
ject to  charges  or  fees,  are  enumerated  in  the  statute,  and  the 
compensation  to  be  collected  for  each  act  done  by  him  is  spe- 
cifically stated.  In  the  levy  of  these  emoluments,  he  is  gov- 
erned by  the  limitations,  no  less  than  by  the  express  directions 
of  the  statute.  "No  equity  or  usage  in  respect  to  these  rates 
of  compensation  can  be  appealed  to,  as  a  sanction  for  a  de- 
parture from  the  terms  of  the  Act.  It  does  not  admit  of 
question,  that  a  charge  of  $61.40  would  be  illegal  and  extor- 
tionate, if  no  more  than  the  personal  baggage  and  implements 
of  trade  of  two  passengers  were  to  be  entered  and  landed  as 
such,  under  two  permits  given  by  a  Collector,  whatever  might 
be  the  number  or  value  of  those  articles.  This  would  be  so, 
because  Congress  has  required  a  definite  service  to  be  done 
by  the  Collector,  and  has  granted,  for  the  performance  of 
that  service,  a  specific  compensation.  The  statute  gives  no 
reward  except  for  doing  the  individual  act  named  ;  and  no 
consideration  of  convenience  to  either  or  both  of  the  parties, 
or  saving  of  expense,  by  substituting  another  practice  in  place 
of  that  directed  by  law,  will  authorize  a  Collector,  colore 
officii,  to  charge  and  receive  compensation  for  a  service  dif- 
fering from  that  appointed  by  positive  law. 

Numerous  adjudications  in  the  Courts  of  the  United  States 
in  this  District  have  declared  that,  when  a  rate  of  fees  to  an 
officer  of  Court  is  established  by  statute  for  a  particular  ser- 
vice, it  is  illegal  in  the  officer  to  chai*ge  or  accept  a  greater 
fee  for  that  service. 
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The  rule  is  equally  stringent  in  the  State  Courts.  An  action 
of  assumpsit  will  lie  by  the  party  making  payment,  against 
the  officer,  to  recover  back  the  overcharge.  {Mclntyre  v. 
TrumhvUy  7  Johns.y  36).  And,  if  the  act  be  done  corruptly, 
it  is  extortion,  and  subjects  the  officer  to  indictment.  {The 
People  V.  WhaUy^  6  Cowen^  661). 

The  custom  or  usage  alleged  to  prevail  at  this  port,  to  make 
constructive  charges  for  granting  permits,  whatever  may  be 
its  notoriety  or  continuance,  is  void,  both  because  it  contra- 
venes the  spirit  of  the  statute,  and  also  because  there  is  no 
warrant  of  law,  except  under  the  statute,  for  imposing  any 
charge  or  fee  for  that  official  act.  The  defendant  would, 
without  the  aid  of  the  statute,  be  guilty  of  extortion,  in  levy- 
ing fees  of  any  kind  for  his  official  services.* 

The  high  diaracter  of  the  Collector  takes  away  every  color 
of  suspicion  that,  in  these  cases,  he  was  actuated  by  any  wrong- 
ful motives.  He  administered  the  office  as  he  found  his  pre- 
decessors had  done,  and  mbst  probably  these  special  details  of 
duty  were  performed  by  his  assistants,  and  his  assent  thereto, 
if  ever  given,  was  merely  formal.  The  principle,  however, 
is  not  affected,  if  these  presumptions  are  admitted  as  facts. 
The  Collector  is  personally  liable  for  the  illegal  acts  of  his 
deputy,  in  exacting  a  compensation  not  authorized  by  law. 
{Mclntyre  v.  TrurnhvU^  7  Johns.^  85).  And  it  is  not  neces- 
sary to  the  mainten^ce  of  a  civil  action  for  the  recovery 
of  money  wrongfully  collected,  that  any  turpitude  should  be 
proved  against  the  officer.  The  suit  in  ho  way  rests  on  any 
illegal  purpose  of  the  defendant  in  exacting  the  payment. 
It  is  well  sustained,  if  his  official  power  was  exercised  in  the 
collection,  without  warrant  of  law.  {Maxwell  v.  Oriswold^ 
10  How.^,  242).  The  payment  was  compulsorily  obtained 
from  the  plaintiffs  in  this  instance,  and  they  are  entitled  to 
charge  the  Collector  with  the  amount,  notwithstanding  he 
received  it  for  and  paid  it  to  the  Government.  {Ripley  v. 
OeUioiiy  9  Johns.  ^  201).  Any  charges  or  costs  illegally  exact- 
ed by  an  officer  cdkre  officii^  may  be  recovered  back  from  him 
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by  the  common  law  action  of  indebitatus  assnmpeit,    {Clin- 
ton V.  St/rongy  9  Jdhns.^  870). 

We  do  not  conBider  the  objection  that  the  action  ehould  be 
in  the  names  of  the  individual  passengers,  and  not  in  that  of 
the  ship-owners,  as  sustainable.  In  the  absence  of  proof  upon 
this  point,  the  implication  would  be,  that  the  passage  money 
was  all  that  the  ship-owners  could  claim  from  passengers  for 
their  transportation  to  and  delivery  at  the  port  of  discharge. 
This  presumption  is  fortified  by  the  fact,  that  the  owners  as- 
sumed the  satisfaction  of  these  demands,  and  also  that  the 
defendant  exacted  payment  from  them.  The  demands  must, 
therefore,  be  regarded  as  charges  which  the  owners  were  bound 
to  satisfy,  as  a  condition  to  the  unloading  of  the  ship.  If  the 
demands  were  exacted  illegally,  the  owners  would  have  no 
remedy  for  them  against  the  passengers,  even  if  the  passen- 
gers w^^  bound  to  pay  all  proper  port  charges  here. 

We  do  not  think  that  the  Act  of  February  26th,  1845,  (5  U. 
S.  Stat,  at  Large^  727),  applies  to  exactions  of  this  character. 
The  terms  of  that  Act,  requiring  notice  in  writing  to  be  given  to 
the  Collector  of  objections  made  to  payments  exacted  by  him, 
are  expressly  confined  to  duties  paid.  In  all  other  respects, 
the  parties  stand  upon  their  common  law  rights  and  liabili- 
ties ;  and,  under  those,  the  action  in  this  case  well  lies,  although 
the  fees  collected  by  the  defendant  Were  paid  into  the  Treas- 
uiy  before  suit  was  brought.    {Ripley  v.  OeUton^  ubi  stipra.) 

In  our  opinion,  the  Collector  has  no  authority  to  charge  for 
any  other  permits  than  those  actually  issued,  at  twenty  cents 
for  each  permit.  In  the  present  case,  he  has  demanded  and  re- 
ceived payment  for  three  hundred  and  seven  permits,  amount- 
ing to  $61.40,  when  by  law  he  was  authorized  to  collect  no 
more  than  forty  cents,  being  twenty  cents  each  for  the  two 
actually  granted  by  him.  Judgment  must  be  entered  for  the 
plaintiflB,  for  the  above  excess,  with  interest. 
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A  special  yerdict,  which  seemed  to  be  incongruous  in  finding  that,  in  any  event, 
a  defendant  was  entitled  to  certain  items  of  allowance,  and  yet  declaring  that 
such  allowances  depended  upon  questions  of  law  to  be  submitted  to  the  de- 
cision of  the  Court,  oonstrued  as  not  restricting  the  authority  of  the  Court  to 
pass  upon  the  whole  subject  matter,  indudlng  those  items. 

The  Act  of  March  ftd,  1849,  ^*  to  extend  the  revenue  laws  of  the  United  States 
over  the  territory  and  waters  of  Upper  California,  and  to  create  a  collection 
district  therein,"  (9  U.  8.  8lal,  at  Larffe^  400),  construed,  in  reference  to  the 
compensation  of  the  Collector  of  the  District  of  Upper  California,  appointed 
under  it 

In  the  construction  of  a  statute,  the  Court  will  look  out  of  it  to  other  statutes 
in  pari  maUriay  or  of  a  rimilar  purport,  especially  in  respect  to  revenue  laws, 
wUch,  although  made  up  of  independent  enactments,  are  regarded  as  one 
system,  in  which  the  construction  of  any  separate  Act  may  be  aided  by  the 
examinaHon  of  other  provisions  which  compose  the  system. 

The  facts  and  ciroomstaneee  which  led  to  and  surrottnded  the  passage  of  the 
said  Act  of  March  Sd,  1849,  as  derived  from  the  journals  of  the  two  Houses 
of  Congress,  the  documents  laid  before  Congress,  and  the  debates  in  Congress, 
considered,  in  construing  the  said  Act 

Contemporaneous,  antecedent,  and  subsequent  enactments  on  the  same  subject 
matter,  considered,  in  construing  the  said  Act. 

Where  the  United  States,  in  adjusting  the  accounts  of  a  Collector  appointed 
■under  the  said  Act,  treated  him  as  having  acted  as  Collector  under  said  Act 
until  the  14th  of  January,  18S1,  and  adopted  his  acts  until  that  time  as  being 
official :  ffeld^  in  an  acUon  against  him  to  recover  an  alleged  balance  in  his 
hands  as  such  Collector,  that  the  United  States  were  estopped  from  claiming 
that  he  was  not  entitled,  during  the  whole  time  he  so  acted  as  such  Collector, 
to  the  compensation  provided  by  said  Act  of  1649,  notwithstanding  the  passage 
of  the  Act  of  September  28th,  1860,  (9  U,  6.  BtaL  at  Loetgt^  608). 

Hdiy  also,  that  such  Collector  was  entitled,  during  the  whole  time  he  so  acted 
as  such  Collector,  to  a  salary  of  |1,600  per  annum,  and  also  to  the  fees  and 
commissions  prescribed  by  the  84th  section  of  the  Act  of  February  18th,  1793, 
(1  U,  8,  8taL  at  Large,  816),  and  by  the  2d  section  of  the  Act  of  March  2d, 
1799,  (1  Id^  706),  notwithstanding  the  passage  of  the  said  Act  of  September 
28tb,  1860. 

*  This  case  was  taken  to  the  Supreme  Court  by  writ  of  error,  and  the  judg- 
ment of  the  Circuit  Court  was  affirmed  by  a  divided  Court.  For  that  reason,  the 
case  does  not  appear  in  the  Reports  of  the  Supreme  Court. 
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Where  such  Collector  adzed,  as  forfeited  to  the  United  States,  certain  liquors, 
as  being  imported  contrary  to  law,  and,  without  procuring  any  condemnation 
of  them  by  legal  process  in  Louisiana  or  Oregon,  under  §  5  of  said  Act  of 
March  8d,  1849,  because  such  proceeding  was  impracticable,  sold  them,  with 
the  assent  of  their  owners,  and  received  the  proceeds,  and  the  United  States, ' 
with  notice  of  such  want  of  condemnation,  receired,  to  the  use  of  the  United 
States,  the  one-half  of  the  proceeds  of  such  sales,  and  entered  the  usual  cred- 
its, in  such  Collector's  accounts,  for  such  amounts :  Htldy  that  such  Collector 
was  entitled,  under  §  91  of  the  Act  of  March  2d,  1799,  (1  U,  8.  Slat,  at  Large^ 
697),  to  retain  to  his  own  use  the  one  m<uetiy  of  such  proceeds. 

Hdd^  also,  that  such  Collector  was  entitled  to  such  moiety,  although  the  Secre- 
tary of  the  Treasury  had,  on  the  application  of  the  owners  of  such  liquors, 
made  allowances  to  them  as  and  for  the  cost  and  value  of  such  liquors  before 
their  importation. 

Where  such  Collector  took  bonds  to  the  United  States,  on  the  delivery  up  of 
seized  vessels  and  goods,  and,  on  leaving  office,  returned  them  into  the  Treasury 
Department,  and  they  had  not  been  collected,  nor  had  any  proceedings  been 
taken  by  that  Department  to  collect  them,  and  it  appeared  that,  if  they  had 
been  ooUected,  such  Collector  would  have  been  entitled  to  the  one-half  of  their 
amount :  Held^  in  such  action  against  such  Collector,  that  he  was  not  entitled 
to  a  credit  for  such  one-half. 

A  Collector's  right  to  a  share  in  seized  property  applies  only  to  the  proceeds 
obtained  from  its  condemnation  and  sale,  and  does  not  attach  to  the  property 
itsel£ 

The  additional  duties  of  20  per  cent,  ad  valorem^  imposed  for  undervaluation  by  §  8 
of  the  Act  of  July  80th,  1846,  (9  U.  8.  Stat,  at  Largt^  43),  are  not  fines  or  penal- 
ties :  Httdy  therefore,  that  such  Collector  was  not  entitied  to  a  moiety  of  them. 

Htldy  also,  that  such  Collector  was  not  chargeable  with  a  sum  of  money  stolen 
from  the  deputy  Collector  at  Monterey,  appointed  under  the  said  Act  of  March 
Sd,  1849,  such  sum  having  been  stolen  without  n^lect  or  default  on  the  part 
of  such  Collector,  and  having  been  disallowed  to  him  as  a  credit  at  the  Treas- 
ury Department 

The  legal  relation  between  public  officers  and  their  sworn  assistants,  even 
when  they  are  acting  directiy  in  connection,  is  generally  not  that  of  master 
and  servant,  or  principal  and  agent ;  and  the  liability  of  the  official  superior 
for  defaults  of  his  assistants  arises  only  in  case  of  his  own  misconduct  or 
neglect 

In  an  action  by  the  United  States  agunst  a  disbursing  officer  or  agent,  or  other 
individual,  for  the  recovery  of  moneys  claimed  of  him,  the  defendant  is  enti- 
tied, on  tiie  trial,  to  the  allowance  of  all  equitable  demands  of  his  against  the 
United  States,  if  the  same  have  been  submitted  to  the  proper  accounting 
officers  of  the  Oovemment  and  disallowed  by  them. 

A  balance  equal  to  the  amount  of  the  money  so  stolen  from  such  deputy  Col- 
lector at  Monterey,  havmg,  as  the  result  of  the  principles  so  settied  in  this 
case,  been  found  to  be  due  to  such  Collector  from  the  United  States,  the  Court 
ordered  such  balance  to  be  certified,  without  allowing  interest  to  either  party. 
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The  Treasury  Department  acts  in  a  jadidal  capacity,  in  determining  the  chaises 
to  which  a  Collector  is  sabject,  and  cannot  vary  that  adjudication  subsequently, 
to  his  prejudice. 

Where  the  Treasury  Department  made  up  five  statements  of  the  account  of 
such  Collector,  three  before  suit  brought,  and  two  afterwards,  and  did  not  claim 
interest  against  the  defendant  in  any  of  them  except  the  last,  which  was  made 
up  after  such  Collector  had  paid  to  the  Government,  in  settlement,  an  amount 
which  the  Court  found  overpud  the  GoTemment,  and  the  balance  stated  in 
each  of  such  accounts  was  more  than  was  due  from  such  Collector,  and  the 
action  was  brought  upon  the  first  account  that  was  made  up,  and  it  appeared 
that  the  account  was,  in  efifect,  open  and  running  until  the  fourth  account 
was  made  up,  and  that  that  account  was  grossly  erroneous :  ff^  that  the 
United  States  were  not  entitled,  in  such  suit,  to  charge  the  defendant  in  account 
with  interest  on  the  balance  in  his  hands  when  such  suit  was  brought 

The  1st  section  of  the  Act  of  ICarch  3d,  1797,  (1  U.  8,  Stat,  at  Largt^  612), 
subjecting  a  receiver  of  public  money  to  the  payment  of  interest  thereon,  if 
he  neglects  or  refuses  to  pay  into  the  Treasury  the  bahince  reported  to  be  due 
to  the  United  States  upon  the  adjustment  of  his  accounts,  does  not  apply  to 
the  case  of  such  Collector. 

(Before  NiLSOir  and  Bins,  JJ.,  Southern  District  of  New  Tork,  October  2d, 
1855,  and  Kovember  80th,  1856). 

This  was  an  action  commenced  on  the  lOtli  of  May,  1852, 
to  recover  from  the  defendant  a  balance  alleged  to  be  due 
from  liim  to  the  United  States  on  his  official  bond  as  Collector 
for  the  District  of  Upper  California.  He  acted  as  such  Col- 
lector from  the  8d  of  April,  1849,  nntil  the  14th  of  January, 
1851.  The  defendant  filed  a  plea  of  the  general  issue,  and  a 
notice  that  he  claimed  against  the  plaintiffs  various  specified 
credits,  which  exceeded  their  demand,  and  had  been  present- 
ed by  him  to  the  acconnting  officers  of  the  Treasury  and  dis- 
allowed ;  and  he  claimed  that  he  was  entitled  to  have  a  balance 
certified  in  his  favor  upon  the  whole  accounting.  At  the 
trial,  before  Betts,  J.,  in  April,  1854,  the  jury  found  a  special 
verdict,  and  the  case  now  came  before  the  Court  on  a  case 
made,  which  contained  the  evidence  given  on  the  trial,  and 
the  special  verdict,  and  various  exceptions  taken  on  the  trial 
to  rulings  of  the  Court. 


CJux/rles  0^  Conor,  for  the  plaintiffs. 
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Danid  S.  Diokmeon  and  John  A.  Collier^  for  tlie  defend- 
ant. 

Betts,  J.  We  do  not  comsider  it  necessarj  to  go  oat  of  or 
beyond  the  facts  found  by  the  special  verdict  and  the  docn- 
ments  adopted  by  it,  in  stating  the  reasons  for  our  judgment 
in  this  case. 

The  jury  find,  that  the  Treasury  Department  made  up  and 
stated  the  account  of  the  defendant  five  several  times,  to 
wit :  on  the  7th  of  June,  1851,  in  which  they  claimed  a  bal- 
ance of  $791,065  31 ;  on  the  24th  of  September,  1851,  in 
which  they  claimed  a  balance  of  $789,925  85  ;  on^  the  26th 
of  December,  1851,  in  which  they  claimed  a  balance  of 
$750,933  80 ;  on  the  7th  of  March,  1858,  in  which  the  com- 
missioner of  customs  made  up  the  balance  at  $216,712  48, 
and  the  auditor  stated  it  at  $181,797  00  ;  and  fifthly,  on  the 
22d  of  September,  1853,  in  which  a  balance  was  claimed 
against  the  defendant  of  $241,329  47.  Each  of  those  five 
several  balances,  as  thus  stated,  the  defendant,  by  letter  from 
the  Treasury  Department  accompanying  the  statement  of  ac- 
count, was  required  to  pay  to  or  deposit  with  an  assistant 
treasurer  of  the  United  States.  The  account  of  September 
22d,  1858,  contained  no  credit  for  the  sum  of  $118,546  05, 
paid  on  the  16th  of  September,  1853. 

This  disaccord  in  the  Treasury  statements  of  the  defend- 
ant's account  does  not  result  from  the  admission  or  rejection 
of  items  on  the  exhibition  of  new  evidence,  but  is  owing 
chiefly  to  changes  in  the  principle  upon  which  charges  and 
credits  are  inserted  or  withdrawn  or  modified,  on  the  various 
reconsiderations  of  those  statements.  We  shall,  therefore, 
limit  our  observations  to  the  particulars  charged  by  the  plain- 
tifis  and  objected  to  by  the  defendant,  or  submitted  and  claim- 
ed by  him  and  disallowed  at  the  Treasury  Department,  with- 
out undertaking  to  readjust  the  account  and  determine  the 
result.  That  will  be  more  conveniently  and  accurately  done 
at  the  Department,  when  it  is  possessed  of  our  decision. 

The  disputed  particulars  consist  substantially  of  five  items, 
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four  of  which  take  the  form  of  claims  of  credit  on  the  part 
of  the  defendant,  the  other  being  a  direct  debit  charged 
against  him  by  the  plaintiffs.  Still,  the  largest  item,  and 
that  which  has  been  the  main  snbject  of  contestation  between 
the  parties,  is  of  a  compound  character.  It  relates  to  the 
compensation  the  defendant  is  entitled  to  receive,  and  is 
brought  forward  in  a  double  aspect,  partly  by  the  plaintiffs, 
in  the  way  of  charges  against  the  defendant  for  official  fees 
and  commissions  received  and  retained  by  bini  exceeding  a 
certain  maximum,  and  directly  by  the  defendant,  as  an  entire 
credit  to  which  he  is  entitled. 

The  finding  of  the  jury  embracing  the  particulars  of  com- 
pensation is,  that  the  statement  made  up  at  the  Treasury  De- 
partment on  the  7th  of  March,  1853,  gave  no  credit  to  the 
defendant  for  his  compensation,  except  the  sum  of  $1,745  56 
for  salary,  and  no  credit  for  any  of  his  claims  for  commis- 
sions ;  that  he  officiated  as  Collector  of  the  District  of  Upper 
California,  from  the  3d  of  April,  1849,  to  the  14th  of  Janu- 
ary, 1851,  and,  during  that  period,  collected  and  received,  for 
duties  on  imports  and  tonnage,  $2,108,865 ;  that,  of  that  sum, 
he  received,  after  the  passage  of  the  joint  resolution  of  Con- 
gress of  February  14th,  1850,  (9  TI.  S.  Stat,  at  La/rge^  560), 
and  before  the  passage  of  the  Act  of  September  28th,  1850, 
(9  Id.^  508),  $1,027,719  33,  and,  after  the  passage  of  the  last- 
mentioned  Act,  $625,656  27 ;  that  the  defendant  was  credited 
in  the  account  of  September  22d,  1853,  with  the  sum  of  $30,- 
831  58,  as  a  commission  of  three  jp^r  cent,  on  the  sum  received 
between  the  passage  of  the  said  joint  resolution  and  of  the  said 
Act,  and  also  with  the  sum  of  $2,524  83,  for  his  salary,  at 
the  rate  of  $10,000^^  aTmurriy  after  September  28tb,  1850, 
and,  on  account  of  his  compensation  prior  to  February  14th, 
1850,  with  the  sum  of  $1,300 ;  that  neither  of  those  sums  had 
been  previously  credited ;  and  that,  in  any  event,  he  is  enti- 
tled to  those  allowances,  in  the  account  to  be  stated  pursuant 
to  the  verdict.  The  jury  further  find  that,  previous  to  the 
passage  of  the  said  joint  resolution,  the  defendant  received,  as 
emoluments  of  his  office,  (exclusive  of  the  commissions  afore- 
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said),  the  following  Bums,  to  wit :  between  the  date  of  his  en- 
tering upon  said  office  and  the  passage  of  said  joint  resolution, 
the  sum  of  $4,500 ;  between  the  passage  of  said  joint  resolu- 
tion and  the  passage  of  the  said  Act  of  September  28th,  1850, 
the  sum  of  $11,250 ;  and,  after  the  passage  of  the  last-mentioned 
Act,  the  sum  of  $5,250.  And  the  United  States  claim,  that 
the  defendant  is  bound  to  account  for  and  pay  over  to  the 
United  States  all  the  excess  of  the  emoluments  received  by 
him  beyond  an  amount  sufficient  to  make  his  maximum  com- 
pensation $3,000^^  annum^  except  during  the  period  between 
the  passage  of  the  said  joint  resolution  and  of  the  said  Act* 
The  special  verdict  also  declares,  that  inasmuch  as  the  allow- 
ances or  disallowances  of  the  items  in  dispute  between  the 
parties  depend  upon  questions  of  law  which  are  proper  to  be 
submitted  to  and  decided  by  the  Court,  it  is  agreed  that  the 
verdict  and  finding  of  the  jury  shall  be  entered  in  the  case 
after  the  decision  of  the  Court,  and  conformably  to  such  de- 
cision. The  defendant,  on  his  part,  claims  that  he  should  Be 
credited,  on  his  coiSipensation  aoeount,  with  a  fixed  salary,  at 
the  rate  of  $1,500  per  annum^  during  the  whole  period  he 
served  in  the  office,  and  with  all  the  fees  and  commissions  al- 
lowed by  law  which  were  collected  by  him.  The  seeming  in- 
congruity in  the  special  verdict,  in  finding  that,  in  any  event, 
the  defendant  is  entitled  to  certain  specified  particulars  of  al- 
lowances, and  yet  declaring  that  the  allowances  and  disallow- 
ances in  controversy  in  the  account  depend  upon  questions  of 
law  which  are  submitted  to  the  decision  of  the  Court,  is  not, 
in  our  judgment,  to  be  so  construed  as  to  restrict  the  author- 
ity of  the  Court,  or  place  any  impediment  in  its  way,  in  pass- 
ing upon  the  whole  subject  matter,  including  those  specified 
items. 

The  solution  of  the  point  in  question  depends  upon  the  true 
meaning  and  efi^ect  of  the  Act  of  Congress  of  March  3d,  1849, 
entitled,  ^^  An  Act  to  extend  the  revenue  laws  of  the  United 
States  over  the  territory  and  waters  of  Upper  California,  and 
to  create  a  collection  district  therein."  (9  U,  S.  Stat,  at 
La/rge^  400). 
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Tlie  Treasury  Department,  in  stating  the  defendant's  ac- 
connt,  have  considered  his  corapensation  to  be  snbject  to  the 
limitations  of  the  10th  Section  of  the  Act  of  May  7th,  1822, 
(3  TJ.  S.  Stat,  at  Large^  695),  by  which  it  is  provided,  that 
whenever  the  emoluments  of  any  collector  of  the  customs 
(other  than  those  particularly  excepted)  shall  exceed  $3,000, 
after  deducting  therefrom  the  necessary  expenses  incident  to 
his  office  in  the  same  year,  the  excess  shall  bo  paid  into  the 
Treasury,  for  the  use  of  the  United  States.  The  defendant 
claims  that  the  compensation  allowed  to  him  by  the  Act  of 
March  8d,  1849,  is  independent  of  all  previous  limitation, 
and  is  to  be  determined  conformably  to  the  meaning  and  effect 
of  that  Act. 

It  is  enacted  by  that  law,  (§  1),  that  the  revenue  laws  of  the 
United  States  be,  and  they  are  hereby  extended  to  and  over 
the  main  land  and  waters  of  all  that  portion  of  territory  ceded 
to  the  United  States,  heretofore  designated  and  known  as  Up- 
per California  ;  that  (§  2)  all  the  ports,  harbors,  bays,  rivers 
and  waters  of  the  main  land  of  the  Territory  of  Upper  Cali- 
fornia, shall  constitute  a  collection  district,  by  the  name  of 
Upper  California,  and  a  port  of  entry  shall  be  and  is  hereby 
established  for  said  district,  at  San  Francisco,  on  the  bay  of 
San  Francisco,  aqd  a  collector  of  customs  shall  be  appointed 
by  the  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  reside  at  said  port  of 
entry ;  that  (§  8)  ports  of  deiivery  shall  be  established  in  the 
collection  district  aforesaid,  at  San  Diego,  Monterey,  &c.,  and 
the  collector  of  the  said  district  of  California  is  hereby  au- 
thorized to  appoint,  with  the  approbation  of  the  Secretary 
of  the  Treasury,  three  deputy  collectors,  to  be  stationed  at 
the  ports  of  delivery  aforesaid ;  and  that  (§  4)  the  collector 
of  said  district  shall  be  allowed  a  compensation  of  $1,500  j?<?r 
wanum^  and  the  fees  and  commissions  allowed  by  law,  and 
the  said  deputy  collectors  shall  each  be  allowed  a  compensa- 
tion of  $1,000  per  annum,  and  the  fees  and  commissions  al- 
lowed by  law. 

If  the  defendant's  compensation  is  subject  to  limitation  by 
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any  antecedent  statute,  we  perceive  no  legal  reason  why  the 
Act  of  May  7th,  1822,  should  be  applied  to  the  case,  and  the 
posterior  act  of  March  3d,  1841,  (5  U.  S.  Stat,  at  Large^  432), 
should  be  disregarded.  The  5th  section  of  the  latter  act 
provides,  that  no  collectoif  of  customs  "  shall,  on  any  pretence 
whatsoever,  hereafter  receive,  hold  or  retain  for  himself,  in 
the  aggregate,  more  than  $6,000  per  year,  including  all  com- 
missions for  duties,  and  all  fees  for  storage,  or  fees,  or  emolu- 
ments, or  any  other  commissions,  or  salaries,  which  are  now 
allowed  and  limited  by  law."  It  is  manifest,  that  Collectors 
whose  compens£?tion  had  been  restricted  by  the  prior  statute 
to  $3,000  a  year,  would,  after  the  passage  of  the  Act  of 
March  3d,  1841,  be  relieved  from  that  limitation,  and  be  en- 
titled to  retain  from  tl\pir  receipts  a  compensation  of  $6,000 
annually ;  aiid  the  defendant  can  be  placed  in  a  no  more  dis- 
advantageous position,  by  a  constructive  limitation  implied 
under  the  Act  of  March  3d,  1849,  than  was  incident  to  the 
oflSce  by  the  positive  provisions  of  law  in  force  when  that 
Act  went  into  operation.  In  our  opinion,  therefore,  if  the 
defendant  is  restrained  to  a  specified  amount  of  compensa- 
tion, under  the  laws  in  force  when  the  Act  of  1849  was  en- 
acted, it  would  be  to  the  latter  and  larger  sum,  and  not  to 
that  firet  appointed,  the  Act  of  1841  being,  the  latest  expres- 
sion of  the  legislative  will  on  the  subject.  The  condition  in 
which  the  defendant  is  placed  in  this  respect,  depends,  there- 
fore, upon  the  purport  and  scope  of  the  Act  of  1849 ;  and  we 
shall  proceed  to  state  concisely  our  views  of  its  true  construc- 
tion and  effect. 

Generally,  a  statutory  enactment  controls  all  prior  usages 
and  laws,  and  establishes  the  i*ule  which  governs  the  subject 
matter;  and  its  language  is  to  be  understood  according  to 
its  natural  and  ordinary  import.  (1  Kenfa  Comm,^  7th  ed., 
462,  463).  The  intention  which  forms  the  governing  'prin- 
ciple of  the  law  is  to  be  extracted  from  the  entire  enact- 
ment, {Strode  v.  The  Stafford  Justices^  1  Broch^  162) ;  and, 
to  ascertain  the  legislative  will,  Courts  not  only  search  all  the 
provisions  of  the  particular  statute,  but  may  look  out  of  that 
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to  others  in  pari  materia^  or  of  a  similar  purport,  especially 
in  respect  to  revenue  laws,  which,  although  made  up  of  in- 
dependent enactments,  are  regarded  as  one  system,  (  Wood  v. 
The  Untied  States^  16  Peters^  342,  363),  in  wldch  the  construc- 
tion of  any  separate  Act  may  be  aided  by  the  examination  of 
other  parts  and  provisions  which  compose  the  system.  This 
doctrine  is  in  furtherance  of  the  general  principle,  that  the 
statute  itself  must  furnish,  primarily  and  essentially,  the  indi- 
cations of  the  will  of  tlie  legislature ;  and^  should  the  provis- 
ions in  respect  to  the  compensation  of  the  Collector  be  found 
to  be  obscure,  the  interpretation  most  favorable  to  him  should 
be  adopted.    {The  United  States  v.  Moree^  8  Story ^  87). 

The  Act  of  March  8d,  184:9,  creates  new  oflSces  within  a 
Territory  first  brought  by  that  statute jander  the  revenue  laws 
of  the  United  States.  The  whole  body  of  those  laws  is  ex- 
tended to  and  over  the  main  land  and  waters  of  Upper  Cali- 
fornia. We  do  not  consider  it  necessary,  in  the  examination 
of  this  case,  to  go  into  the  inquiry,  whelier  the  transfer  of  the 
revenue  laws  embraced  also  the  entire  legislation  of  Congress 
in  relation  to  agencies  and  means  employed  or  authorized 
for  the  purpose  of  collecting  revenue  from  imports,  and  espe- 
cially in  relation  to  incidental  advantages  and  benefits  al- 
lowed to  revenue  officers ;  for,  in  respect  to  the  point  in  hand, 
the  4th  section  of  the  Act  of  1849  recognizes,  as  a  part  of 
the  laws  so  extended,  those  which  relate  to  fees  and  commis- 
sions to  Collectors. 

The  provisions  appointing  fees  to  Collectors  for  their  ser- 
vices under  the  revenue  laws,  are  contained  in  the  34th  section 
of  the  Act  of  February  18th,  1Y93,  (1  U.  S.  Stat,  at  large, 
316),  and  in  the  second  section  of  the  Act  of  March  2d,  1799, 
(1  Id.y  706).  The  particulars  and  amounts  of  the  fees  and 
commissions  claimed  to  be  payable  under  those  laws,  are  not 
in  dispute  in  this  action,  nor  is  it  disputed  that  the  defendant 
has  retained  the  proper  sum,  and  is  entitled  to  credit  there- 
for, provided  the  Act  of  1849  bestows  them  upon  him  with- 
out limitation.  The  question  of  restriction  or  qualification 
is  the  one  in  controversy  between  the  parties.    In  that  view. 
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tbe  4tU  eection  of  the  Act  of  1M9  is  to  be  read  aa  if  tlie  fees 
and  commiaBions  enmnerated  by  tbe  Acts  of  1793  and  1799 
bad  been  repeated  in  terms  in  that  section  ;  and  tbe  grant  of 
compensation  wonld  tlien  be  direct  and  poBitive,  both  of  the 
SseA  BOm  of  $1,500  per  annam  and  of  thoee  speciSe  fees  and 
commissioDB.  The  general  reference  is  equivalent  to  and  of 
the  same  effect  as  tbe  reiteration  of  tbe  particulars,  that  be- 
ing certain  in  law  which  maj  be  rednced  to  a  certainty ;  and, 
tbe  tariff  of  fees  and  commissions  being  fixed,  the  collection 
of  them  would  render  this  branch  of  compensation  eqnallj 
determinate  with  tbe  other. 

It  is  not  denied  that  tbe  Act  of  18i9  means,  that  the  de- 
fendant shall  take,  as  bis  own  property,  the  fees  and  commis- 
sions allowed  by  law.  "It  is  not  directed  that  they  shall  be 
applied  in  satis&ction  of  his  salary.  The  Act  guarantees  tbe 
salary,  with  the  possible  implication  that,  if  it  is  not  obtained 
from  other  means  ih  bis  hands,  it  will  be  paid  him  by  tlie 
Treasury.  The  question  raised  is,  whether  sncb  direct  de- 
votemeut  of  fees  and  commissions  is  charged  with  the  condi- 
tion applied  to  antecedent  grants  of  compensation  to  Collect- 
ors, that  salary  and  perquisites  conjointly  shall  not  ezceed 
$6,000  per  year.  That  limitation  is  supposed  to  be  imparted 
by  extending  tbe  revenue  laws  to  California.  We  do  not 
enter  into  that  discussion  j  for,  if  such  restriction  might  be 
implied,  in  tbe  absence  of  any  expression  of  tbe  intent  of  Con- 
gress,  we  think  that  the  language  of  tbe  fourth  section  of  the 
Act,  establishing  the  compensation,  indicates  plainly  that  no 
limitation  was  meant  to  be  applied  in  this  case. 

The  Act  creates  Upper  California  a  collection  district,  and 
establishes  a  port  of  entry  at  San  Francisco.  It  also  estab- 
three  other  ports  of  delivery,  and  anthorizes  tbe  appoint- 
of  a  deputy  Collector  to  be  stationed  at  each.  It  then 
res,  that  tbe  collector  of  said  district  shall  be  allowed  a 
ensation  of  $1,600  per  annum  and  tbe  fees  and  eommis- 
allowed  by  law,  and  that  the  said  deputy  CoUectOPS 
each  be  allowed  a  compensation  of  $1,000  per  annum 
he  fees  and  commissions  allowed  by  law.    The  same 
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language  is  used  in  each  of  these  paragraphs,  and  they  are 
reasonably  to  be  supposed  to  have  been  employed  in  a  com- 
mon sense.  There  is  certainly  no  ground  for  an  inference 
that  Congress  designed  to  make  a  provision  for  the  deputy  Col- 
lectors more  advabtageous  to  them  than  that  applicable  to 
the  Collector.  The  grant  to  them  is  not  only  affirmative  and 
positive,  but  was  an  original  one — that  class  of  officers  not 
being  entitled,  under  the  then  existing  revenue  laws,  to  fees 
or  commissions,  or  coming  within  the  restrictive  clauses  of 
the  Acts  of  1822  and  1841.  The  enactment  must,  according- 
ly,  be  understood  as  conferring  on  them  absolutely,  in  addi- 
tion to  their  salaries,  the  fees  and  commissions  they  collect,  as 
making  up  their  compensation,  irrespective  of  whether  the 
total  produced  be  $6,000,  or  ten  times  that  amount.  The  lat- 
ter clause  of  the  section  thus  manifesting  plainly  the  purpose 
of  Congress  to  give  to  deputy  Collectors  their  salaries,  togeth- 
er with  all  fees  and  commissions,  the  same  expressions,  used 
simultaneously  in  defining  the  compensation  of  the  Collector, 
must  carry  the  same  signification,  unless  restrained  or  ex- 
tended by  other  language  in  the  Act.  {The  United  States  v. 
Freeman^  8  How.^  566). 

This  construction  deduced  from  the  natural  force  of  the 
enactment,  may  be  considered  as  being  corroborated  by  the 
particulars  contained  in  the  case,  showing  the  facts  and  cir- 
cumstances which  led  to  and  surrounded  the  passage  of  the 
Act.  Documents  were  laid  before  Congress  showing  the  ex- 
orbitant expenses  to  which  the  officers  in  charge  of  the  rev- 
enue service  in  California  would  be  subjected,  and  the  neces- 
sity of  immediate  legislation  extending  the  revenue  laws  to 
that  Territory.  {Executive  Documents^  ZOth  Congress^  Second 
Seeaion).  Ineffectual  efforts  had  been  made  by  Congress  to 
organize  the  territory,  and,  at  the  close  of  the  session,  the  Act 
in  question  was  pressed  to  its  passage  at  the  last  hour  of  that 
Congress,  as  being  of  urgent  emergency,  and  was  framed  in 
general  terms,  to  avoid  the  hazard  of  specific  enactments  and 
amendments.  {Souse  Joumaly  80th  Congress^  Second  Ses- 
siony  j>.  514 ;  Senate  Joumaly  Id.y  p.  388 ;   Congressional 
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Ohhe^  Id.^  pp.  691,  692).  The  Act  was  adopted  only  as  a 
provisional  measure,  to  be  displaced  at  the  next  session  by 
one  adapted  to  the  state  of  the  country  and  its  commercial 
business.  No  evidence  was  furnished  at  the  time  showing 
the  extent  of  income  to  be  expected  from  that  collection  dis- 
trict, or  that  all  the  fees  and  commissions  received  by  the 
Collector  would  afford  him  an  unreasonable  compensation ; 
and  it  is  fair  presumption  that  Congress  intended,  in  leaving 
the  Collector  to  the  chance  of  receiving  no  more  than  $1,500 
a  year,  to  give  him  the  advantage  of  the  contingency  of  the 
whole  emolument  of  fees  and  commissions  which  might  be 
collected. 

This  presumption  is  justified  by  contemporaneous,  antece- 
dent aud  subsequent  enactments  on  the  same  subject  matter, 
in  which  Congress  has  cautiously  avoided,  by  positive  pro- 
visions, leaving  the  subject  of  compensation  open  to  hypo- 
thetical augmentations  or  diminutions.  In  Acts  approved 
the  same  day  with  the  one  in  question.  Congress  excludes,  by 
explicit  language,  all  implication  on  the  subject  of  compensa- 
tion, and  signifies  its  design  to  make  the  limitation  in  plain 
words,  when  one  is  to  accompany  the  grant  of  pay.  In  the 
2d  section  of  the  ^'  Act  to  establish  the  collection  district  of 
Brazos  de  Santiago,  and  for  oth^  purposes,"^^pproved  M^ch 
3d,  1849,  (9  U.  8.  Stat,  at  Large,  409),  it  is  provided,  that  the 
Collector  shall  be  entitled  to  a  salary  not  exceeding  $1,750 
per  annum,  including  in  that  sum  the  fees  allowed  by  law, 
and  that  the  amount  he  shall  collect  in  any  one  year  for  fees 
exceeding  the  sum  of  $1,750,  shall  be  accounted  for  and  paid 
into  the  Treasury  of  the  United  States.  And,  in  relation  to 
the  deputy  Collector,  it  is  provided,  by  the  6th  section  of  the 
same  Act,  (Id.,  410),  "that  the  compensation  of  the  said 
deputy  Collector  shall  be  the  usual  fees  of  office,  and  nothing 
more."  So,  in  the  2d  section  of  the  Act  declaring  Fort  Cov- 
ington in  the  State  of  New  York  a  port  of  delivery,  and  au- 
thorizing the  appointment  of  a  deputy  Collector  to  reside  at 
Chesapeake  City  in  the  State  of  Maryland,  approved  March 
3d,  1849,  {Id.,  414),  it  is  provided,  "  that  the  compensation  of 
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the  said  deputy  Collector  shall  be  the  usual  fees  of  office,  and 
nothing  mor6."  The  omission  of  those  qualifications  in  the 
California  Act  becomes  more  significant,  in  connection  with 
the  fact  that  two  of  the  last-cited  enactments  were  passed  in 
the  Senate  on  the  same  day  with  the  Act  in  question,  and 
the  other  one  on  the  day  preceding.  {SeruUe  Jotmialy  30th 
Congress^  Second  Session^  pj>,  815,  327,  297,  805). 

The  presumption  referred  to  is  forcibly  strengthened  by 
the  third  section  of  the  Act  of  September  28th,  1860,  (9  U. 
S.  Stat,  at  Zargey  509),  which  makes  applicable  to  the  collec- 
tion districts  in  California  the  provisions  of  law  in  relation  to 
the  payment  of  expenses  incidental  to  the  collection  of  the 
revenue  from  customs,  existing  prior  to  the  Act  of  March  3d, 
184:9,  {Id.j  398),  entitled  "  An  Act  requiring  all  moneys  re- 
ceivable from  customs  and  from  all  other  sources,  to  be  paid 
immediately  into  the  Treasury,  without  abatement  or  reduc- 
tion, and  for  other  purposes."  This  manifestly  imports,  that 
Congress  did  not  consider  the  mere  extension  of  the  revenue 
laws  to  California  as  carrying  with  it  the  restrictions  or  di- 
rections of  the  prior  Act  of  March  8d,  1849 ;  for,  it  would  be 
supererogatory  and  tautological  to  re-enact  a  provision  al- 
ready in  force.  And,  that  such  was  the  judgment  of  Con- 
gress, is  also  inferable  from  the  fact,  that  the  Act  of  Septem- 
ber 28th,  1850,  does  not  renew  the  extension  of  the  revenue 
laws  to  the  State,  but  they  are  treated  as  in  force  there  by 
virtue  of  the  Act  of  1849  making  that  extension. 

So,  also,  in  Acts  passed  prior  to  1849,  it  seems  to  have  been 
assumed,  that  an  appointment  of  salary  or  fees,  or  of  the  two 
together,  to  revenue  officers,  would  operate  without  limitation 
of  amount,  unless  restricted  by  the  express  language  of  the 
enactment,  notwithstanding  the  existing  Acts  of  1822  and 
1841 ;  and,  accordingly.  Congress,  in  repeated  instances,  de- 
clared such  limitation  in  positive  terms. 

The  2d  section  of  the  Act  to  establish  a  port  of  entry  at 

Saluria  and  for  other  purposes,  approved  March  3d,  1847,  (9 

U.  S.  Stat,  at  Large^  182),  gives  to  the  Collector  of  iSaluria  a 

salary  not  exceeding  $1,250^  including  in  that  sum  the  fees 
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allowed  by  law,  and  requires  the  excess  collected  above  that 
sum  to  be  accounted  for  and  paid  into  the  Treasury.  The  3d 
section  appoints  specific  salaries  to  several  surveyors ;  and,  to 
the  deputy  Collector  at  Aransas,  the  legal  fees  on  the  busi- 
ness he  may  transact,  and  no  more.  The  5th  section  gives 
to  the  Collector  at  Galveston  a  salary  not  exceeding  $1,750, 
including  in  that  sum  the  fees  allowed  by  law,  and  directs 
the  amount  of  fees  collected  exceeding  that  sum  to  be  paid 
into  the  Treasnry. 

This  series  of  legislative  Acts  appears  to  ns  to  be  a  plain 
recognition  by  Congress  of  the  principle,  that  every  appoint- 
ment of  compensation  to  revenue  officers  will  have  effect  ac- 
cording to  the  terms  of  the  enactment ;  and  that  limitations 
or  restrictions  as  to  amount  are  not  to  be  presumed,  but,  on 
the  contrary,  to  take  effect,  must  be  expressed  in  direct  terms, 
or  be  connected  with  the  grant  by  necessary  implication. 

We  think,  also,  that  the  Act  subsequently  passed,  creating 
additional  collection  districts  in  California,  approved  Septem- 
ber 28th,  1850,  (9  U.  S.  Stat,  at  Large^  508),  rests  upon  the 
assumption  that,  to  restrain  the  right  of  the  Collector  of  that 
district  to  retain  all  the  fees  and  commissions  collected  by 
him,  there  must  be  a  different  disposition  of  those  emoluments 
by  positive  law.  The  2d  section  gives  to  the  Collector  and 
other  officers  resident  at  San  Francisco,  salaries  not  exceeding 
a  specified  sum ;  and  to  the  other  Collectors  in  the  State  defi- 
nite salaries,  with  an  additional  maximum  compensation  of 
$2,000  each,  should  their  official  emoliunents  and  fees  pro- 
vided by  existing  laws  amount  to  that  sum.  The  6th  section 
gives  the  Collector  of  Mackinac  a  salary,  together  with  such 
commissions  and  fees  as  are  authorized  by  existing  laws.  The 
8th  section  provides  a  salary  to  the  Collector  of  Minnesota, 
with  the  declaration,  that  he  shall  not  receive  any  other  com- 
pensation whatever,  in  the  shape  of  extra  allowance  or  fees 
of  any  description  whatever. 

So,  also,  the  provisions  of  the  Act  to  create  additional  col- 
lection districts  in  the  territory  of  Oregon,  approved  February 
14th,  1851,  (9  U.  8.  Stat,  at  Large^  506),  are  drawn  up  in 
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view  of  the  same  import  of  a  general  grant  of  fees.  The  2d 
section  grants  to  various  Collectors  $1,000  each  per  annurriy 
with  an  additional  maximnm  compensation  of  $2,000  each^^r 
annuTrij  should  their  emoluments  and  fees  provided  by  exist- 
ing laws  amount  to  that  sum ;  and  allows  to  various  survey- 
ors, in  addition  to  the  fees  authorized  by  existing  laws,  a  com- 
pensation of  $1,000  each^pe/*  arvrmm.  The  3d  section  directs 
the  appointment  of  several  surveyors,  whose  compensations, 
in  addition  to  the  fees  authorized  by  existing  laws,  shall  not 
exceed  $1,000  each  per  annum. 

This  course  of  enactments  at  periods  before  and  after  and 
concurrently  with  the  Act  in  question,  denotes,  in  our  judg- 
ment, that  Congress  contemplated  that  a  grant  of  fees,  emolu- 
ments or  commissions  in  positive  terms,  wa^  free  from  the  limi- 
tations and  restrictions  of  the  Acts  of  1822  and  1841,  unless 
brought  within  those  qualifications  by  other  plain  provisions 
in  the  law.  We  also  think  that  the  joint  resolution  of  Con- 
gress, adopted  February  14th,  1850,  (9  U.  S.  JStai.  at  Large^ 
560),  if  it  has  a  bearing  upon  this  caee,  is  declaratory  of  the 
understanding  of  Congress  that  the  Act  of  March  3d,  1849, 
would  be  executed  in  that  sense  at  the  Treasury. 

The  Act  of  March  3d,  1849,  being  the  last  statute  applicable 
to  the  ease  of  the  defendant,  we  consider  it  to  be  the  expres- 
sion of  the  legislative  will  as  to  the  amount  and  mode  of  the 
defendant's  compensation  in  that  service,  and  are  of  opinion 
that  it  is  to  be  carried  into  effect  conformably  with  its  terms. 

It  is  insisted,  for  the  plaintiffs,  that  that  Act  was  superseded 
by  the  Act  of  September  28th,  1850,  and  that  the  defendant 
can  claim  for  his  services  thereafter,  until  the  time  he  was 
displaced  in  1851,  no  compensation  that  is  not  authorized  by 
the  last-mentioned  statute.  The  position  is  not  taken,  in  terms, 
that  the  prior  Act  is  abrogated  by  the  later  one,  but  such  is 
the  legal  import  of  the  objection ;  and,  no  doubt,  on  general 
principles,  ijie  last  enactment  goes  into  immediate  operation, 
and  thus  annuls  and  repeals  all  preceding  ones  inconsistent 
with  it.  {J^(Mh&iD%  V.  Zwae^  7  Wheat.^  164 ;  1  Kenf%  Comm , 
1th  ed.j  466). 
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It  mighty  perhaps,  be  an  open  question,  as  respects  third 
persons,  whether  the  defendant  could  perform  any  ofiicial  acts 
after  the  passage  of  the  last-mentioned  Act,  or  maintain  a- 
claim  at  law  for  his  compensation.  But  we  do  not  think  that 
the  plaintiffs  in  this  action  can  avaU  themselves  of  that  objec- 
tion ;  and  we  are  not  called  upon  to  consider  what  effect  that 
Act  may  have  upon  the  rights  of  other  parties  than  the  United 
States,  in  their  claims  upon  or  dealings  with  the  defendant. 
The  plaintiffs,  in  adjusting  his  accounts  at  the  Treasury,  and 
also  in  this  action,  proceed  upon  the  assumption  that  he  was 
clothed  with  the  authority  and  responsibility  of  Collector  in 
respect  to  the  Government,  so  long  as  he  continued  to  act  in 
that  capacity,  without  notice  that  his  authority  was  rescinded. 
In  exacting  from  him,  up  to  that  period,  the  services  and 
responsibilities  of  Collector,  under  the  law  authorizing  his  ap- 
pointment, the  plaintiff  must  be  held  chargeable  to  him  for 
all  the  rights  and  recompenses  secured  to  him  by  that  law, 
until  he  became  apprised  that  his  powers  had  ceased.  The 
plaintiffs,  by  adopting  the  acts  of  the  defendant  between  Sep- 
tember 28th,  1850,  and  January  14th,  1851,  as  official  and  as 
within  his  legal  competency,  have  sanctioned  them,  and  ren- 
dered them  valid,  in  so  far  as  the  claims  arising  therefrom  in 
favor  of- the  defendant  and  against  the  United  States  are  con- 
cerned. In  that  point  of  view,  it  may  probably  be  deemed, 
that  the  first  organization  of  the  collection  districts  in  Cali- 
fornia, and  the  appointment  of  the  defendant  as  Collector, 
remained  in  force  until  the  Act  of  September  28th,  1850,  was 
put  into  execution.  The  Act  of  March  3d,  1849,  extended 
the  revenue  laws  of  the  United  States  over  the  Territory  of 
Upper  California.  The  object  and  effect  of  that  law  have  not 
been  abrogated  or  suspended  by  express  legislation ;  and  it 
is  not  to  be  presumed  that  an  interregnum  in  the  administra- 
tion of  it  was  contemplated  by  Congress  in  the  enactment  of 
the  Act  of  1850— otherwise,  there  must  have  been  a  period  in 
which  no  law  for  the  imposition  and  collection  of  duties  in 
that  Territory  or  State  existed.  The  reasonable  intendment 
would  probably  be,  that  the  existing  law  was  to  remain  in 
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force  until  the  new  system  or  authority  was  put  into  opera- 
tion in  its  place ;  and,  in  our  opinion,  the  case  of  Cross  v.  Sar- 
rison,  (16  How.y  164),  recognizes  and  applies  a  like  principle 
to  facts  essentially  analogous  to  that  feature  of  the  present 
case.  But,  whether  this  be  so  or  not,  we  think  that,  in  a 
transaction  between  the  Government  and  the  Collector,  touch- 
ing the  adjustment  of  his  accounts,  the  plaintiffi,  by  con- 
tinuing an  account  with  him  as  an  officer  duly  acting  under 
the  law  of  1849,  have  ratified  those  acts,  and  are  concluded 
from  denying  his  claim  for  a  proper  compensation  therefor  ; 
and  that  the  provisions  of  that  Act,  being  the  one  under  which 
his  services  were  rendered,  afford  a  certaiix  and  appropriate 
measure  of  that  compensation. 

It  is  to  be  observed  that  the  Act  of  September  28th,  1850, 
makes  no  different  provision  for  the  compensation  of  services 
rendered  under  the  Act  of  March  3d,  1849,  and  cannot,  ac- 
cordingly, be  construed  as  withdrawing  the  former  provision, 
and  substituting  a  new  one  for  the  compensation  of  those  ser- 
vices. If  it  be  apposite  to  the  subject,  it  takes  away  all  al- 
lowances in  that  respect,  for  it  transmutes  the  single  collection 
district  created  by  the  Act  of  1849  into  six  districts,  each  hav- 
ing all  the  officers  and  authority  of  an  independent  collection 
district,  to  each  Collector  in  which  is  appointed  a  specific 
compensation.  There  is  no  language  in  the  Act  of  1850  in- 
dicating that  any  one  of  those  allowances  affords  a  rule  for 
determining  the  pay  to  which  the  defendant  would  be  entitled 
for  performing  duties  over  the  entire  State ;  and,  if  the  pro- 
visions of  that  Act  were  in  any  way  applicable  to  this  case, 
the  reason  of  the  thing  would  seem  to  requii^  that  the  whole 
amount  allotted  to  the  six  Collectors  for  the  same  territory 
over  which  the  authority  of  the  defendant  was  exercised, 
should  be  allowed  to  him,  rather  than  either  of  the  separate 
sums  designated.  We  do  not,  however,  propose  to  discugs 
this  point,  because  we  place  our  decision  on  one  of  a  broader 
bearing,  and  which  renders  this  special  topic  unimportant. 

The  defendant  was  placed  in  charge  of  an  important  ser- 
•  vice,  in  a  remote  section  of  the  Union,  and  where  notice  of  the 
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cessation  of  his  office  was  not  and  probably  could  not  be  made 
known  to  him  before  January  14th,  1851.  A  public  neces- 
sity accordingly  existed  for  the  continuance  of  his  functions 
up  to  that  period.  In  performing  those  duties,  he  received  and 
disbursed  moneys,  and  charged  and  credited  them  to  the  plain- 
tiffs, in  the  capacity  of  Collector.  The  Treasury  continued 
its  accounts  with  liim  in  that  character.  It  not  only  debited 
him,  as  Collector,  with  receipts,  and  credited  him  officially  with 
payments,  until  January  14th,  1851,  but  it  carried  forward 
the  accountings  in  that  character  until  September  22d,  1858, 
when  the  final  balance  was  struck  against  him  for  his  official 
indebtment.  This  action  is  prosecuted  to  recover  from  him 
moneys  collected  officially  and  retained  by  him  to  cover 
credits  which  he  claims  in  his  character  of  Collector ;  and 
the  plaintiffs,  under  the  facts,  might  be  held,  after  so  dealing 
with  him,  to  be  concluded  from  denying  that  he  was  Collec- 
tor de  facto  and  dejure^  under  the  Act  of  1849,  until  the  time 
when  his  office  was  transferred  to  a  new  officer,  on  the  14th 
of  January,  1851,  and  that  he  is  entitled  to  compensation  un- 
til that  period  conformably  to  the  provisions  of  the  Act  of 
March  8d,  1849.  The  plaintiffs  establish  no  legal  title  to  the 
moneys  demanded,  except  in  subserviency  to  that  principle. 
The  Treasury  transcript  would  be  nugatory  as  to  all  doings 
of  the  defendant  out  of  office,  and  could  afford  no  foundation 
for  the  recovery  of  k  debt  incurred  by  him  after  the  passage 
of  the  Act  of  September  28th,  1850.  The  full  rights  of 
either  party  cannot  be  adjusted  in  this  action  on  any  footing 
other  than  the  assumption  that  the  Act  of  1849  virtually 
governed  the  entire  transactions  until  that  of  1850  was  put  in 
actual  operation. 

We  think,  accordingly,  that  the  defendant  is  entitled,  on 
legal  considerations,  to  retain  from  the  various  moneys  in  his 
hands  as  Collector,  the  full  compensation  granted  to  him  by 
the  Act  of  1849.  And  it  matters  not,  to  the  just  determina- 
tion of  tliis  cause,  whether  the  decision  be  placed  upon  the 
ground  that  that  Act  remained  in  force  to  this  end,  as  between 
these  parties,  or  whether  a  proportionate  part  of  the  salary  of 
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$1,500,  together  with  the  fees  and  commissions  which  accrued 
between  September  28th,  1850,  and  January  14:th,  1851,  be 
adopted  as  measuring  the  quam^/wm  m&tuit  of  his  services.  We 
accordingly  decide,  that  the  defendant  is  entitled  to  be  credit- 
ed, on  his  accounting  with  the  Treasury  Department,  with  his 
salary  at  the  rate  of  $1,500  per  annum,  and  with  the  fees  and 
commissions  allowed  by  law,  during  the  whole  period  in 
which  he  continued  to  perform  the  duties  of  Collector  in  Cali- 
fornia ;  and  we  direct  the  special  verdict  to  be  entered  accord- 
ingly. 

We  proceed  to  dispose  of  the  questions  of  law  arising  under 
the  following  finding  of  the  special  verdict :  "And  the  jury 
further  find,  that  the  said  James  Collier,  as  such  Collector  as 
aforesaid,  during  his  said  official  term  of  service,  seized,  as 
forfeited  to  the  United  States,  certain  liquors  imported  into 
the  district  of  Upper  California  contrary  to  the  revenue  laws 
of  the  United  States  under  such  circumstances ;  and  that,  un- 
less the  want  of  a  judicial  proceeding  to  ascertain  and  enforce 
such  forfeiture,  or  the  circumstances  herein  or  in  the  case  to 
be  stated,  shall  be  deemed  an  impediment  to  such  right,  he, 
the  said  James  Collier,  by  virtue  of  the  ninety-first  section  of 
the  Act  to  regulate  the  collection  of  duties  on  imports  and 
tonnage,  of  1799,  would  be  entitled,  as  such  Collector,  to  one 
moiety  of  the  said  forfeitures.  The  jury  further  find,  that  it 
being  impracticable,  without  an  expenditure  which  would 
have  consumed  the  whole  value  thereof  in  costs,  to  institute 
any  r^ular  judicial  proceedings  touching  such  forfeitures,  the 
said  James  Collier  caused  the  said  seized  liquors  to  be  sold ; 
that  the  proceeds  of  such  sales  were  ninety-four  thousand 
seven  hundred  and  four  dollars  and  sixty-six  cents ;  that  the 
costs  and  expenses  of  storing,  preserving,  and  selling  said 
liquors,  amounted  to  twenty-four  thousand  eight  hundred  and 
seventy-three  dollars~and  eighty  cents ;  and  that  the  nett  pro- 
ceeds of  said  forfeited  goods,  which  came  to  the  hands  of  said 
James  Collier,  amounted  to  sixty-nine  thousand  eight  hun- 
dred and  thirty  dollars  and  eighty-six  cents,  of  which  the  said 
James  Collier  claims  the  one  hali^  being  the  said  sum  of  thirty- 
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four  thousand  nine  hundred  and  fifteen  dollars  and  forty- 
three  cents.  Andy  whether  the  said  James  Collier  is  account- 
able to  the  United  States  for  all  or  any  part  of  the  proceeds 
of  said  liqnors,  or  whether  he  is  entitled  to  a  credit,  as  Col- 
lector, for  tlie  one  moiety  or  half  part  thereof,  being  the  last- 
mentioned  snm,  is  submitted  to  the  Court.  In  each  of  such 
seizures,  the  said  James  Collier  obtained  from  some  owner,  or 
from  the  carrier,  master,  or  consignee,  or  other  most  accessi- 
ble person,  acting  as  agent  for  the  owner  in  the  importation 
of  said  liquors,  or  having  the  charge  and  custody  thereof  for 
the  owner,  a  certificate,  consent,  or  abandonment,  similar  in 
character  to  the  certificates  of  abandonment  which  are  insert- 
ed in  the  -case  as  having  been  given  in  evidence  on  the  trial. 
He  gave  credit  to  the  Uniied  States,  in  his  periodical  official 
retnms  to  the  Treasury,  for  the  gross  sums  so  received  on  such 
sales,  charged  the  said  costs  and  expenses,  and  returned  the 
appropriate  vouchers  to  the  Treasury  Department,  which  re- 
turns were  received  without  objection  by  the  Treasury  Depart- 
ment, from  time  to  time,  during  his  entire  official  term ;  and 
he  claims  to  be  entitled  to  retain  to  his  own  use  a  moiety  of 
the  said  nett  proceeds.  After  the  commencement  of  this  suit, 
the  Secretary  of  the  Treasury,  assuming  to  act  under  the-first 
branch  of  the  fourth  section  of  the  Act  first  above  in  this 
finding  referred  to,  received  applications  on  behalf  of  persons 
claiming  to  be  owners  of  the  said  seized  liquors,  for  remission 
of  the  said  forfeitures,  and  made  allowances  to  them,  not  as 
and  for  the  proceeds  of  said  sales,  but  as  and  for  the  cost  or 
value  of  such  liquors  before  their  importation.  A  schedule 
of  such  allowances,  with  a  statement  of  the  amounts  awarded 
or  allowed  as  aforesaid,  and  of  the  amount  paid  out  of  the 
Treasury  of  the  United  States  under  such  allowances,  and  of 
the  amounts  remaining  to  be  paid  on  demand  and  exhibition 
of  power  to  receive  the  same,  was  given  in  evidence,  is  to  be 
inserted  in  the  case,  and  is  to  be  deemed  a  part  of  this  ver- 
dict." 

We  do  not  enter  into  the  question  whether,  in  the  condition 
of  things  and  under  the  exigencies  stated  in  the  special  ver- 
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diet  at  the  time  those  moneys  were  received  and  paid  into  the 
Treasury  by  the  defendant,  hia  proceedings  constituted  a  legal 
forfeiture  and  disposal  of  the  liquors  seized  and  sold,  or  of 
their  proceeds,  as  against  the  lawful  owners.  Tlie  precise 
question  presented  by  the  special  verdict  legitimately  extends 
only  to  the  inquiry,  whether  the  United  States  have  a  right 
or  title  to  the  moiety  thereof  retained  by  the  defendant,  which 
enables  them  to  collect  from  him  or  control  that  moietv.  The 
special  verdict  presents  considerations  sufficiently  direct  and 
weighty  to  show  that  the  official  conduct  of  the  defendant  in 
the  course  taken  by  him  in  respect  to  those  liquors,  was  based 
upon  intentions  to  subserve  the  rights  and  interests  both  of 
the  United  States  and  of  the  owners  of  the  property,  and  to 
exonerate  him  from  all  charge  of  a  wanton  misapplication  of 
his  powers  and  authority ;  and  it  shows,  moreover,  that  the 
Treasury  adopted  and  ratified,  so  far  as  it  was  competent  for 
that  Department  to  do  so,  the  acts  of  the  defendant  in  that 
behalf.  In  this  posture  of  the  case,  it  is  not  easy  to  produce 
any  rule  of  law  or  equity  which  will  enable  the  plaintiffs  to 
disavow,  at  an  after  period,  their  approval  of  those  acts,  and 
hold  the  defendant  responsible  to  them  for  the  entire  avails  of 
the  property.  Nor  are  we  satisfied  that  the  United  States  ac- 
quired such  title  to  the  moiety  retained  by  the  defendant,  as 
to  enable  them  to  maintain  an  action  for  its  recovery  against 
him. 

We  have  put  the  decision  of  this  point  on  the  facts  before 
us  showing  that  the  owners  of  the  liquors  seized,  or  their 
agents,  assented  to  the  sales  by  the  defendant  without  the  in- 
tervention of  any  Court  of  law,  and  have  never  withdrawn  or 
repudiated  such  assent,  and  that  the  Treasury  Department, 
with  full  notice  that  no  recourse  had  been  had  to  the  Courts 
of  the  United  States  in  Oregon  or  Louisiana,  to  obtain  con- 
denmation  and  sale  of  the  property,  received,  to  the  use  of 
the  United  States,  the  one-half  of  the  proceeds  of  such  sales, 
and  entered  the  usual  credits,  in  the  accounts  of  the  defendant, 
for  such  amount. 

The  proceeding  by  the  Secretary  of  the  Treasury  to  restore 
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those  proceeds  to  the  owners  of  the  liqoors,  after  this  suit  was 
commeDced,  could  not  divest  the  right  and  title  of  the  de- 
fendant to  the  one  moiety  which  had  been  for  a  long  period  in 
his  actual  possession,  and  was  received,  as  between  him  and 
the  plaintiff,  in  a  manner  tantamount  to  that  of  a  formal  dis- 
tribution of  the  proceeds  after  condemnation  by  order  of  C!ourt 
The  authority  of  the  Secretary  of  the  Treasury  to  remit  for- 
feitures under  the  revenue  laws,  has  been  determined  to  em- 
brace also  the  interests  of  the  officers  entitled  to  share  in  the 
forfeitures ;  and  such  authority  to  remit  may  be  exercised 
after  judgment  of  condemnation.  {The  United  States  v. 
Morria,  10  Wheat,  246 ;  S.  O.y  1  Pdi/ne'e  C.  O.  B.,  209). 
But  the  power  ceases  after  the  share  of  the  forfeiture  is  re- 
ceived by  the  Collector  for  distribution  among  his  co-officers, 
{Ibid).  As  the  Collector,  in  this  instance,  acted  without  the 
co-operation  of  a  naval  officer  or  surveyor,  the  entire  moiety 
received  by  him  was  his  legal  share  of  the  forfeiture,  and  is 
in  his  hands,  with  the  same  right  on  his  part  to  the  whole  of 
it,  that  he  would  have  possessed  to  his  aliquot  part  of  it,  if  it 
had  been  required  by  law  to  be  divided  between  him  and 
other  officers.  In  our  opinion,  therefore,  if  the  award  of  these 
moneys  by  the  Secretary  of  the  Treasury  to  the  owners  of 
the  liquors  seized,  had  been  strictly  in  the  form  of  a  remission, 
under  the  authority  of  the  Ist  section  of  the  Act  of  March  3d, 
1797,  (1  U,  S.  Stat,  at  Large,  506),  it  would  be  inoperative 
and  void  as  to  the  defendant,  after  the  moneys  had  publicly 
gone  into  his  hands,  and  were  held  as  his  own  property.  {The 
HdUen  and  Cargo,  1  Mason,  431). 

The  same  principles  would  apply  if  the  Secretary  of  the 
Treasury  had  acted  under  the  4th  section  of  the  Act  of  Sep- 
tember 28th,  1850,  and  had  directed  the  technical  remission 
of  the  forfeitures ;  and  this  without  respect  to  any  question  as 
to  whether,  the  seizure  and  confiscation  having  been  anterior 
to  the  passage  of  that  Act,  it  was  not  necessary,  under  the 
proviso  to  that  section,  to  show  the  seizure  to  have  been  im- 
proper on  the  part  of  the  Collector. 

Nor  does  it  seem  to  us  that  a  mere  order  of  restoration  of 
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the  proceeds  of  those  forfeitures  to  the  former  owners,  at  the 
discretion  of  the  Secretary,  without  the  concurrence  of  the 
defendant,  or  notice  to  him  that  such  an  order  was  applied  for 
or  was  intended  to  be  made,  can  be  regarded  as  a  remission, 
within  the  provisions  either  of  the  Act  of  March  8d,  1797,  or 
of  that  of  September  28th,  1850. 

We  are  of  opinion,  accordingly,  that  the  defendant  is  en- 
titled to  retain  the  sum  of  $34,915  43,  being  the  moiety  of 
such  proceeds,  and  to  receive  credit  for  the  same  in  his  ac- 
counts. 

The  claim  of  the  defendant  to  a  credit  of  $12,300,  being* 
the  one-half  of  the  amount  of  bonds  received  by  him  for 
certain  vessels  and  goods  seized  as  forfeited,  was  disallowed 
by  the  Treasury  Department.  The  special  verdict  as  to  that 
claim  finds,  "  that  the  sum  purporting  to  be  secured  by  three 
certain  bonds  to  the  United  States,  set  forth  with  the  evidence 
%  in  this  case,  taken  by  the  said  James  Collier  for  seized  ves- 
sels or  goods  delivered  up,  and  which  arc  in  evidence,  being 
the  vessels  or  the  cargoes  of  the  Ocean,  Callooney,  and  Lal- 
lah,  was  twenty-four  thousand  six  hundred  dollars ;  that  the 
said  bonds  were  returned  by  him,  said  James  Collier,  on 
leaving  office,  into  the  Treasury  Department  of  the  United 
States,  and  have  not  been  collected,  nor  have  any  proceedings 
been  had  or  attempted  by  the  Treasury  Department  for  the 
purpose  of  collecting  the  same ;  and  they  further  find,  that  if 
the  sidd  last-mentioned  sum  had  been  collected  and  received, 
the  said  James  Collier  would  have  been  entitled  to  tbe  sum 
of  twelve  thousand  three  hundred  dollars,  being  the  one-half 
part  of  the  amount  of  the  said  bonds ;  and  the  said  James 
Collier  claims  a  credit  for  that  amount  in  his  accounts,  the 
same  having  been  disallowed." 

In  our  opinion,  the  defendant  is  not  entitled  to  have  those 
bonds  regarded  as  money  actually  paid  into  the  Treasury. 
They  were  not  accepted  by  the  Treasury  in  satisfaction  of  the 
value  of  the  property  forfeited,  so  as  to  raise  an  equitable 
credit,  on  that  footing,  in  favor  of  the  defendant.  He  receiv- 
ed the  bonds  and  transmitted  them  to  the  Treasury  Depart- 
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ment,  to  be  dealt  with  there  under  their  authority  and  not 
under  his ;  and,  even  a  laches  by  the  Government,  if  one  may 
be  imputed  to  it,  in  not  enforcing  the  bonds,  would  not  au- 
thorize him  to  treat  those  securities  as  so  much  money  re- 
ceived by  the  Treasury.  He  gives  no  evidence  that  the  obli- 
gors are  or  were  responsible  sureties  for  the  amount,  nor  that 
he  demanded  any  action  on  the  part  of  the  Gt>YernmeDt  to 
enforce  payment  of  the  bonds.  No  higher  right  to  the  value 
of  the  bonds  can  be  claimed  by  the  defendant,  than  he 
would  have  possessed  to  the  vessels  or  merchandise  which 
they  represent,  had  such  property  been  detained,  by  order  of 
the  Treasury  Department,  under  arrest,  and  without  adjudi- 
cation ;  and  it  is  plain  that  the  Collector's  right  to  a  share  in 
seized  propei*ty  applies  only  to  the  proceeds  obtained  from 
its  condemnation  and  sale,  and  in  no"  Way  attaches  to  the 
property  itself.  There  is  no  evidence  before  the  Court  au- 
thorizing it  to  act  upon  those  securities  as  money  proceeds  of 
the  seized  property.  We  are,  therefore,  of  opinion,  upon  the 
finding  of  the  jury,  that  this  claim  was  properly  disallowed 
by  the  Department. 

The  special  verdict  finds,  "  that  of  the  moneys  so  received 
by  the  said  James  Collier,  twenty-eight  thousand  dollars  was 
received  for  the  additional  duties  of  twenty  per  centimi  ad 
valorem,  prescribed  to  be  levied,  collected  and  paid,  by  the 
eighth  section  of  the  Act  reducing  the  duty  on  imports  and 
for  other  purposes,  passed  July  30th,  1846,  one-half  of  which 
sum  the  said  James  Collier  claims  as  a  credit  in  his  accounts, 
the  same  having  been  disallowed."  We  consider  the  case  of 
Hinff  V.  Maxwell,  (17  How,,  147),  as  determining  that  the 
sum  so  demanded  by  the  defendant  did  not  accrae  from  fines 
or  penalties,  but  was  composed  of  duties  chargeable  by  law 
on  the  merchandise  imported.  Accordingly,  the  defendant 
has  no  legal  claim  to  that  sum. 

The  special  verdict  finds,  that  "  the  said  James  Collier,  in 
rendering  his  said  periodical  accounts,  charged  himself,  as  a 
part  of  a  larger  amount,  with  the  sum  of  eight  thousand  one 
hundred  and  ten  dollars  and  twenty-nine  cents,  received  to 
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the  use  of  the  United  States  by  the  deputy  Collector  at  Mon- 
terey, which  forms  a  part  of  the  debits  so  claimed  against  him 
by  the  United  States  in  the  several  stated  accounts.  The 
said  sum  was  stolen  from  the  said  deputy  Collector  without 
neglect  or  default  on  his  part,  or  on  the  part  of  the  said 
James  Collier,  and  the  said  James  Collier,  in  the  same  ac- 
count in  which  he  returned  the  said  last-mentioned  sum  as  a 
charge  against  himself,  claimed  a  credit  per  contra^  against 
the  United  States,  for  the  last-named  sum  thus  stolen." 

The  deputy  Collector  at  Monterey  was  not  made  subject 
to  the  removal  or  control  of  the  Collector  of  the  Distiict. 
The  Collector  had  no  other  connection  with  his  appointmrat 
than  that  of  proposing  him  to  the  Secretary  of  the  Treasury 
for  his  approbation ;  and  the  4th  section  of  the  Act  of  March 
8d,  1849,  secures  to  the  deputy  a  compensation  independent 
of  the  Collector,  and  gives  to  him^  in  his  section  of  the  Dis- 
trict, the  same  standing,  in  respect  to  fees  and  commissions, 
as  the  Collector  had  at  San  Francisco.  This  would  rather 
render  the  deputy  Collectors  in  California  agents  of  the  Oov- 
emment  than  of  the  Collector  personally.  Whether  this  be 
so  or  not,  the  legal  relation  between  public  officers  and  their 
sworn  assistants,  even  when  they  are  acting  directly  in  con- 
nection, is  generally  not  that,  of  master  and  servant,  or  princi- 
pal and  agent ;  and  the  liability  of  the  official  superior  for  de- 
faults of  his  assistants  arises  only  in  case  of  his  own  miscon- 
duct or  neglect.  {DwHop  v.  Munroe^  7  Cranch^  242 ;  Story 
on  Agency^  %%  321,  822;  Bailey  v.  The  Mayor^  &c,y  of 
New  Yorky  8  HiUy  681 ;  Wiggins  v.  Hathaway^  6  BarT).  S. 
G.  B.y  682). 

Even  if  the  defendant  stands  in  law  responsible  for  the 
conduct  and  liabilities  of  the  deputy  at  Monterey,  and  is  to 
be  regarded  as  the  holder,  for  the  benefit  of  the  United  States, 
of  the  ftmds  purloined,  still,  it  being  found,  by  the  verdict  of 
the  jury,  that  the  money  was  stolen,  the  defendant,  upon 
well-established  principles  of  equity  law,  would  be  exonera- 
ted from  all  liability  for  them.  {Spence^a^Eq.  Jurie,^  487, 
and  cases  there  cited). 
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In  an  action  by  the  United  States  against  a  disbursing  of- 
ficer  or  agent  or  other  individual^  for  the  recovery  of  moneys 
claimed  of  him,  the  defendant  is  entitled,  on  the  trial,  to  the 
allowance  of  all  equitable  demands  of  his  against  the  United 
States,  if  the  same  have  been  submitted  to  the  proper  account- 
ing officers  of  the  Government  and  disallowed  by  them.  {Act 
of  March  8e?,  1797,  1  U.  S.  Stat,  at  Large,  515,  %A:\  The 
United  States  v.  Wilhind,  6  Wheat.,  185 ;  The  United  States 
V.  Jones,  8  Peters,  375 ;  The  United  States  v.  Robeson,  9 
Peters,  819 ;  The  United  States  v.  Hawkins,  10  Peters,  125). 

On  the  finding  of  the  jury,  the  charge  in  question  must  be 
rejected  from  the  account  against  the  defendant 

On  a  careful  consideration  of  the  whole  case  we  shall  order 
judgment  to  be  entered  therein  to  the  following  purport : 

1.  The  defendant  is  entitled,  under  the  4th  section  of  the 
Act  of  March  8d,  1849,  to  a  credit,  as  compensation  for.  his 
services  as  Collector,  to  $1,600  per  annum,  and  the  fees  and 
commissions  allowed  by  law,  without  limitation  or  restriction, 
from  the  date  of  his  appointment  under  the  said  Act,  and 
during  the  continuance  of  his  services  as  such  Collector,  down 
to  the  14th  of  January,  1851,  when  he  surrendered  the  cus^ 
toni-honse  to  T.  Butler  King,  who  then  appeared  and  took 
possession  of  the  same,  and  entered  upon  the  discharge  of  the 
duties  of  his  office  as  Collector  under  the  Act  of  September 
28th,  1850,  which  organized  the  Territory  of  California  into 
six  collection  districts,  and  provided  for  the  appointment  of  a 
Collector  in  each  district. 

2.  The  defendant  is  not  entitled  to  a  credit  for  a  moiety 
of  the  $28,000  received  as  additional  duties  of  20  per  cent, 
ad  valorem,  under  the  eighth  section  of  the  Tariff  Act  of  July 
30th,  1846. 

3.  The  defendant  is  not  entitled  to  a  credit  for  a  moiety  of 
the  $24,600  secured  by  bonds  given  upon  the  release  of  ves- 
sels seized  for  a  violation  of  the  revenue  laws. 

4.  The  defendant  is  not  liable  for  the  $8,110  29  charged 
against  him,  which  was  received  by  the  deputy  Collector  at 
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Monterey,  and  which  was  stolen  from  him  without  default 
on  hifi  part  or  that  of  the  Collector. 

5.  The  question  of  interest  is  reserved  until  the  account  is 
stated  between  the  Government  and  the  defendant  conform- 
ably to  the  principles  here  settled. 

Subsequently,  the  case  was  submitted  to  the  Court  upon 
the  reserved  question  of  interest,  and  upon  an  agreed  exhibit 
of  the  counsel  for  the  respective  parties,  showing  that,  upon 
the  accounts  stated  conformably  to  the  decision  of  the  Court 
upon  the  merits,  there  was  a  balance  due  to  the  defendant  of 
the  sum  of  $8,110  29,  being  the  sum  of  money  allowed  to  him 
by  the  special  verdict  as  having  been  stolen  from  the  deputy 
Collector  at  Monterey ;  and  the  counsel  were  heard  upon  the 
question,  whether  eitiber  party  was  entitled  to  an  allowance 
of  interest  upon  any  and  which  particulars  of  the  account. 
The  opinion  of  the  Court  was  now  (November  80th,  1866), 
delivered  by  Betts,  J.,  Nelson,  J.,  concurring. 

Betts,  J.  We  are  of  opinion  that  no  interest  be  ^allowed 
to  either  party,  and  that  a  balance  of  $8,110  29,  as  due  to  the 
defendant,  be  certified  in  favor  of  the  defendant  against  the 
United  States,  according  to  the  terms  of  the  special  verdict. 

In  the  argument  before  the  Court  in  support  of  the  claim 
to  interest,  the  counsel  for  the  United  States  conceded  that, 
according  to  the  principles  laid  down  in  the  opinion  of  the 
Court  on  the  case  at  large,  the  defendant  had  overpaid  the 
Government,  unless  he  was  chargeable  with  interest.  The 
proposition  maintained  for  the  plaintiffs  is,  that  the  account 
should,  under  the  decision  of  the  Court,  be  stated  as  follows : 

Balance,  as  computed  without  interest,  in  the 

account  made  up  on  the  7th  of  March,  1863,  $216,712  43 
Deduct,  by  order  of  the  Court : 

One-half  of  nett  proceeds  of  seized 

liquors,         .        .        .        .    $34,915  43 
Commissions,        .        •        .  63,250  95 
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Money  stolen  at  Monterey,       .        8,110  29 


106,276  67 

$110,435  76 
Interest  on  this  sum  from  January  14th,  1851, 
to  16th  September,  1853,  at  6  per  cent.,  17,721  88 

$128,157  64 
Deduct  payment,  16th  September,  1858,     .      118,546  05 

Balance, $9,611  59 

It  is  admitted  that,  applying  the  payment  of  $118,546  05 
to  the  account,  the  debit  side,  independent  of  interest,  is  satis- 
fied, with  a  balance  over  in  favor  of  the  defendant ;  but  it  is 
contended  that  the  balance  of  interest  remaining  unpaid 
forms,  from  the  time  of  such  payment,  a  new  capital,  on  which 
interest  should  be  computed  to  the. time  of  the  judgment. 
On  that  hypothesis,  the  plaintiff  claim  to  be  entitled  to 
•  judgment  for  $9,611  59. 

The  jury  find  ^^  that  five  several  statements  of  the  defend- 
ant's account  were  made  up  by  the  Treasury  Department, 
and  that  the  balance  stated  as  due  from  the  defendant  to  the 
United  States  in  each  of  said  five  accounts  was  not  due,  a 
less  amount,  if  any  thing,  being  in  fact  due,  and  that  none  of 
the  said  accounts,  except  the  last,  contained  any  claim  for  in- 
terest, and,  in  the  last  of  said  accounts,  interest  was  claimed, 
as  therein  stated."  The  last  statement  there  referred  to  was 
made  up  September  22d,  1853.  This  action  was  commenced 
in  May,  1852,  upon  the  indebtedness  charged  in  the  account 
stated  June  7th,  1851. 

•  It  is  at  best  questionable  whether  the  comptroller  had  any 
authority  to  restate  and  augment  the  debit  side  of  the  account, 
at  any  time  after  the  first  statement  had  been  adopted  and 
repeated  in  the  subsequent  Treasury  statements  of  September 
and  December,  1851,  and  March,  1853.  {Ec parte  Randolph^ 
2  Brock.  ^  447,  473 ;  The  United  States  v.  Euhn^  4  OrancJCa 
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G.  C,  i?.,  401).  More  particularly  would  the  right  of  account- 
ing oflScers  to  change  the  Treasury  statement,  by  adding  a 
claim  of  interest,  after  a  payment  had  been  received  from  the 
defendant  which  overpaid  the  principal  really  due  upon  the 
account  as  it  stood  when  the  payment  was  made,  be  open  to 
exception ;  for,  it  is  the  addition  of  interest  to  the  demand 
after  the  16th  of  September,  1853,  when  the  defendant  paid 
into  the  Treasury  $118,546  05,  which  produces  the  balance 
of  $9,611  59,  claimed  to  be  due  on  the  statement  of  Septem- 
ber 22d,  1853.  The  technical  objection  to  varying  the  ac- 
count is,  that  it  creates  a  new  cause  of  action  after  suit  brought ; 
but,  one  more  vital  to  it  on  the  merits  is,  that  th/)  Treasury 
Department  acts  in  a  judicial  capacity  in  determining  the 
charges  to  which  the  defendant  is  subject,  and  is  not  compe- 
tent to  vary  that  adjudication  subsequently,  to  his  prejudice. 
The  decision  of  the  Department,  within  the  rules  prescribed 
for  the  exercise  of  its  powjBrs,  is,  in  effect,  final.  {The  United 
States  V.  Jonea^  8  Peters^  375). .  "We  think,  therefore,  that  the 
plaintiff  are  not  entitled  to  set  up  a  charge  of  interest  made 
in  the  restatement  of  the  defendant's  account  on  the  22d  of 
September,  1853,  and  to  renew  that  charge  in  this  action. 

But,  if  this  objection  is  disregarded,  and  the  right  to  interest 
is  placed  upon  the  footing  that  the  defendant  is  liable,  under 
the  direct  provisions  of  the  1st  section  of  the  Act  of  March 
3d,  1797,  (1  U.  8,  Stat  at  Large^  512),  for  the  settlement  of 
accounts  between  the  United  States  and  receivers  of  public 
money — or  on  the  general  principle  of  law,  that  a  running  ac- 
count is  to  be  deemed  liquidated,  so  as  to  form  a  basis  of  lia- 
bility for  interest,  from  the  time  of  its  adjustment  and  state- 
ment at  the  Treasury — or  on  the  ground  that  a  trustee  is 
chargeable  with  interest  on  all  sums  in  liis  hands,  from  the  time 
they  are  received  until  thgy  are  paid  over  or  applied  to  the 
use  of  the  cestui  que  trust — ^the  plaintiffs,  in  our  opinion,  fail  to 
bring  this  case  within  the  purview  of  either  of  those  principles. 
•  The  statute  subjects  a  receiver  of  public  money  to  the  pay- 
ment of  interest  thereon,  if  he  "  shall  neglect  or  refuse  to  pay 
into  the  Treasury  the  fium  or  balance  reported  to  be  due  to 
24 
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the  United  States  upon  the  adjustment  of  his  account."  {Act 
of  March  Zd,  1797,  §  1,  1  C^.  S.  Stat,  at  Large,  512).  The  im- 
position of  interest  is  made  by  the  statute  dependent  on  the 
refusal  of  the  delinquent  to  pay  into  the  Treasury  the  sum  or 
balance  reported  to  be  due.  Upon  the  finding  of  the  jury  by 
their  special  verdict,  the  sum  or  balance  reported  to  be  due 
in  the  five  different  adjustments  and  statements  of  the  de- 
fendant's account,  was,  in  no  instance,  due  ;  and  this  verdict 
relieves  the  defendant  from  the  obligation  to  pay  into  the 
Treasury  eitlier  sum  or  balance  reported  to  be  due  by  him. 
It  would  be  oppressive  to  exact  a  deposit  of  $791,065  31  in 
the  Treasury  by  the  defendant,  at  the  risk  of  his  being  sub- 
jected to  the  payment  of  interest  upon  any  balance  which 
might  chance  to  be  reserved  out  of  a  vastly  surcharged  ac- 
,  count,  during  the  indefinite  period  in  which  the  subject  might 
be  kept  in  litigation. 

There  is  strong  reason  for  understanding  the  provisions  of 
the  Act  as  being  directed  against  wilfiil  defaulters,  whose  de- 
linquency is  made  clear.  Interest  in  the  nature  of  a  penal 
infliction  may  then  be  carried  into  the  account  and  enforced 
against  them.  This  is  not  the  position  in  which  the  defend- 
ant is  placed  by  the  proofs.  There  was  no  delinquency  on 
his  part  in  bringing  his  accounts  to  an  adjustment.  The  evi- 
dence is  full  to  show  that  his  accounts  and  vouchers  were 
promptly  transmitted  by  him  to  the  Treasury  Department, 
and  that  the  Department  was  beset  by  himself  personally,  by 
his  agents,  and  by  correspondence,  from  the  date  of  his  re- 
turn from  California,  with  importunate  urgency,  to  bring  his 
accounts  to  an  adjustment.  The  impediment  to  the  comple- 
tion of  the  accountings  was  in  no  respect  with  him.  The 
fluctuations  of  balances  in  the  successive  statements,  descend- 
ing and  ascending,  between  $791^66  31  and  $181,797,  and 
finally  resting  at  $216,712  43,  upon  which  he  paid  into  the 
Treasury  $8,110  29  more  than  is  found  to  be  due  to  the  United 
States,  resulted  from  the  varying  views,  among  the  accounting- 
officers,  of  the  proofs,  which,  from  the  beginning,  had  been  one 
and  the  same  before  them.    We  do  not  wish  to  be  understood 
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as  saying  that,  if  the  suit  had  been  brought  upon  the  state- 
ment of  March  7th,  1853,  a  jury  might  not,  in  passing  upon 
the  rights  of  parties  embraced  in  a  complicated  and  indetei'- 
minate  state  of  accounts,  have  awarded  interest  on  the  sum 
paid  in  September,  1853,  and  which  was  found  siiflBcient  to 
exti^iguish  the  debt.  But,  in  our  judgment,  the  Treasury 
statement  so  made  up,  is  not  to  be  accepted  as  a  liquidated 
adjustment,  fixing  an  indebtedness  upon  the  defendant,  and 
stands  in  law,  when  in  contestation,  and  found  to  be  grossly 
erroneous,  no  more  privileged  to 'claim  interest,  than  running 
demands  between  parties,  consisting  of  moneys  advanced  on 
one  side  and  disbursements  and  services  upon  the  other.  We 
consider  the  accounts  as  open  and  running,  in  effect,  until  the 
plaintiffs  and  the  defendant  accepted  the  one  of  the  7th  of 
March,  1853,  made  up  during  the  pendency  of  the  action,  as 
that  upon  which  the  rights  of  the  parties  were  to  be  deter- 
mined. This  charge  was  fully  satisfied  and  extinguished  by 
payment,  and,  had  it  included  a  charge  of  interest,  we  should 
have  considered  the  plaintiffs  entitled  to  interest,  from  the  time 
the  balance  was  ascertained,  until  its  discharge.  As  that  ac- 
count contained  no  such  charge,  and  no  undertaking  of  the 
defendant  to  pay  interest  is  proved,  we  place  the  demand  on 
the  same  ground  of  an  unliquidated  account,  which  it  pre- 
viously held. 

To  have  our  conclusions  distinctly  apprehended,  it  is  proper 
to  observe,  that  the  plaintiffs  gave  in  evidence,  in  support  of 
their  action, .no  other  adjusted  statement  of  the  defendant's 
accounts  than  the  one  first  made  up,  that  of  June  7th,  1851, 
and  that  the  subsequent  statements  were  given  in  evidence 
by  the  defendant. 
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De  Claxcy  Stovghton  vs,  Justin  DnriCK. 

Where  an  officer  belonging  to  a  military  force  ordered  out  bj  the  President, 
under  the  8th  section  of  the  neutrality  Act  of  March  10th,  1838,  (5  271  S.  Stat, 
at  Large,  214)^  "  to  prevent  the  violation  and  to  enforce  the  due  execution  "  of 
the  Act,  and  instructed  by  his  commanding  general  to  execute  that  purpose, 
seized  property,  as  a  precautionary  means  to  prevent  an  intended  violation  of 
the  Act,  with  a  view  of  detaining  it  until  an  officer  having  the  power  to 
seize  and  hold  it,  for  the  purpose  of  proceeding  with  it  in  the  manner  directed 
by  the  statute,  could  be  procured  and  act  in  the  matter :  Held,  that  the  seizure 
was  lawful. 

Where  the  property  so  seized  by  such  officer  was  a  vessel,  which  was  not  in- 
tended to  pass  the  frontier  herself,  but  was  laden  with  arms  and  munitions  of 
war,  which  were  intended  to  be  transported  across  the  frontier,  for  the  use  of 
insurgents  in  Canada,  then  in  arms,  near  the  line,  against  Great  Britain,  and 
the  vessel  was  wrecked  the  same  night,  without  any  fault  on  the  part  of  the 
officer:  Held,  that  an  action  of  trover  for  the  vessel  could  not  be  sustained 
against  him. 

Circumstances  stated  under  which  a  plaintiff  is  chargeable  with  knowledge  of  the 
existence  of  attachable  property  of  a  defendant  in  the  State  of  Vermont,  so  as 
to  cause  the  statute  of  limitations  of  that  State  to  run  in  favor  of  the  defendant, 
even  though  he  be  personally  absent  from  the  State. 

(Before  Nelson  and  Prentiss,  JJ.,  Vermont,  October,  1865). 

This  was  an  action  of  trover,  to  recover  the  value  of  a 
vessel  taken  and  detained  by  the  defendant  while  acting  in 
the  capacity  of  a  military  oflScer,  under  the  Act  of  Congress 
of  March  10th,  1838,  (5  U.  S.  Stat,  at  Large,  212),  commonly 
called  the  Neutrality  Act.  The  defendant  pleaded  not  guilty, 
and  the  statute  of  limitations.  A  verdict  was  rendered  for 
the  plaintiff,  with  damages  assessed,  upon  the  issue  joined 
on  the  former  plea,  and  for  the  defendant  on  the  issue  grow- 
ing out  of  the  latter  plea.  The  verdict  was  taken  subject  to 
the  opinion  of  the  Court  on  the  law  arising  upon  the 
facts  proved,  and  was  to  stand,  or  be  altered  or  amended,  and 
judgment  to  be  rendered  tliereon,  or  to  be  set  aside  and  a  new 
trial  to  be  granted,  accordingly  as  that  opinion  might  be. 
The  facts  in  the  case  fully  appear  from  tlie  opinion  of  the 
Court. 
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0.  Stevens^  for  the  plaintiff. 

Lxicius  £.  Pecky  {Distinot  Ationxey\  for  the  defendant. 

Peentiss,  J.  Two  questions  arise  in  this  case:  1. 
Whether  the  defendant  had  authority  to  take  and  detain  the 
vessel ;  2.  Whether  the  action  is  baiTcd  by  the  statute  of 
limitations. 

1.  Admitting  that  no  officer  but  one  of  those  mentioned 
in  the  first  section  of  the  Act  of  1838,  a  collector,  naval 
officer,  surveyor,  inspector  of  the  customs,  marshal,  deputy- 
marshal,  or  other  officer  specially  empowered  by  the  Presi- 
dent y!?r  the  purpose^ — could  make  a  seizure^  properly  speak- 
ing, under  the  Act,  or,  in  other  words,  could  take  property 
for  the  purpose  of  holding  and  proceeding  with  it  in  the 
manner  prescribed  by  the  Act,  the  question  still  remains, 
whether  the  defendant,  by  taking  the  vessel  in  question  into 
his  possession,  under  the  circumstances,  and  in  the  manner 
and  for  the  purpose  he  did,  assumed  unauthorized  power,  and 
is,  consequently,  liable  to  the  plaintiff  for  it. 

By  the  8th  section  of  the  Act,  it  was  made  lawful  for  the 
President,  or  such  person  as  he  might  empower  for  the  pur- 
pose, to  employ  such  part  of  the  land  or  naval  forces  of  the 
United  States,  or  of  the  militia,  as  should  be  necessary  "  to 
prevent  the  violation,  and  to  enforce  the  due  execution,"  of 
the  Act.  Under  instructions  from  the  President,  and  pur- 
suant to  the  power  thus  given  to  him,  a  military  force,  by  or- 
ders issued  by  the  Secretary  of  War,  was  placed  at  different 
points  upon  the  Northern  frontier — at  Niagara,  at  Sackett's 
Harbor,  and  at  Plattsburgh,  on  Lake  Champlain.  The  de- 
fendant was  a  captain  in  the  array,  stationed  at  the  latter 
place,  and  was  ordered,  by  the  commanding  general  of  the 
station,  to  take  post,  with  his  company,  at  House's  Point,  on 
the  Lake,  near  the  frontier  line,  for  the  pui-poses  mentioned  in 
the  section  just  referred  to,  with  instructions  faithfully  to  exe- 
cute those  purposes.  Under  the  orders  thus  given  to  him,  and 
while  stationed  at  the  post  so  assigned  to  him,  the  defendant,  at 
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Champlain,  a  port  a  short  distance  this  side  of  the  lino,  ts>ok 
possession  of  the  vessel.  The  vessel  was  fastened  to  the  dock, 
but  was  wrecked  and  destroyed,  in  the  night  of  the  same  day, 
by  a  storm,  so  that  it  conld  no  longer  be  the  subject  of  deten- 
tion, of  re-delivery,  or  of  any  proceediDg  under  the  Act. 

Though  the  destination  of  the  vessel  was  only  to  Champlain, 
and  she  was  not  intended  to  pass  the  line,  she  had  arms  and 
munitions  of  war  on  board,  which  were  intended  to  be  taken 
across  the  line,  though  by  another  conveyance,  to  and  for  the 
use  of  the  insurgents  in  Canada,  then  in  arms  near  the  line. 
If  the  vessel  herself,  as  the  plaintiff  would  maintain.,  was  not 
liable  to  seizure^  not  being,  in  fact,  "  about  to  pass  the  fron- 
iier^^^  clearly,  the  arms  and  munitions  of  war  on  board  of 
her,  among  which  were  eight  tons  of  fixed  ammunition,  were 
so  liable ;  and  these  could  not  be  seized  and  secured  with- 
out, or  otheivrise  than  by,  arresting  and  taking  possession  of 
the  vessel.  And,  even  supposing  that  the  military  force,  so 
far  as  concerned  the  seizure  of  property,  was  intended  to  act 
in  aid  of  the  civil  authority,  or  rather  of  the  civil  officers 
mentioned  in  the  first  section  of  the  Act,  and  that  the  com- 
mander of  such  force  had  not  the  power  of  seizure  which 
those  officers  had,  he  might,  at  least,  when  necessary, 
take  property,  as  a  precautionary  measure  to  prevent  an  in- 
tended violation  of  the  Act,  and  detain  the  property,  until 
an  officer  having  the  power  to  seize  and  hold  it  for  the  pur- 
pose of  proceeding  with  it  in  the  manner  directed,  might  be 
procured  and  act  in  the  matter.  "Without  such  power,  how 
could  the  military  force  fully  perform  the  duty  assigned  to  it, 
or  be  effectually  employed  "^{?  prevent  the  violatio?ij  and  to 
enforce  the  due  executiouy^  of  the  Act  f  In  this  view,  which 
is,  perhaps,  a  view  more  limited  and  restricted  than  might  be 
consistently  taken,  the  defendant  did  not  exceed  the  authority 
given  him  by  the  Act;  and,  as  it  does  not  appear  that  the 
loss  of  the  vessel  was  the  consequence  of  any  want  of  ordi- 
nary care  on  his  part,  he  cannot  be  held  liable  for  it. 

2.  The  plaintiff  having,  as  appears  from  what  has  been  said, 
no  cause  of  action  against  the  defendant,  the  question  aiising 
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under  the  statute  of  limitations  ceases  to  be  of  any  importance 
in  the  case.  Still,  as  that  question  has  claimed  and  received 
consideration,  it  may  be  well  to  say  a  few  words  upon  it, 
rather  than  pass  it  over  in  entire  silence. 

The  statute  of  limitations  of  this  State  runs  in  favor  of  a 
party,  although  he  be  absent  from  and  resides  out  of  the  State, 
if  he  havd,  to  use  the  words  of  the  statute,  ^^  hnown  property 
wUhin  the  State,  which  could,  hy  the  common  and  ordinary 
process  of  law,  he  attached. ^^  The  meaning  and  intention  are, 
that  the  statute  shall  not  run  in  favor  of  a  party  who  is  not  sub- 
ject to  process ;  but  that,  if  he  be  subject  to  process,  either  by 
being  personally  within  the  State,  or  having  known  attach- 
able property  within  it,  the  statute  runs  in  his  favor. 

It  was  settled  by  the  Supreme  Court  of  this  State,  in  the 
case  of  Wheeler  Yg  Brewer,  (20  Verm.,  113),  that  actual  knowl- 
edge  of  the  property  and  of  the  defendant's  title  to  it,  need 
not  be  possessed  by  the  plaintiff,  if,  by  reasonable  diligence, 
he  would  acquire  that  knowledge ;  but  that,  in  order  to  warrant 
this  inference,  and  thereby  to  bar  the  action,  the  defendant's 
ownership  of  the  property  must  be  notorious,  to  such  an  ex- 
tent that  it  would  not  escape  a  reasonable  search  and  inquiry 
on  the  part  of  the  plaintiff.  Taking  this  to  be  the  law  of  the 
State,  the  inquiry  here  is,  whether  the  defendant  had  such 
property,  and  whether  the  plaintiff,  by  reasonable  diligence, 
might  have  obtained  knowledge  of  it. 

It  appears  that  the  defendant  owned  a  large  and  valuable 
farm,  with  stock  upon  it,  in  Bennington,  in  this  State,  situate 
about  two  miles  west  of  the  village,  on  the  great  road  to 
Albany,  called  and  known  as  the  Dimick  farm,  and  formerly 
occupied  for  many  years  by  the  defendant's  fatfier  as  a  tavern 
stand.  The  farm  consisted  of  two  hundred  acres,  was  of  the 
value  of  six  thousand  dollars,  and  was  conveyed  to  the  defend- 
ant by  his  father,  subject  to  a  life  estate  in  the  father,  by  a 
deed  duly  executed  and  recorded  in  1830.  The  father  died 
in  1839,  and  the  defendant  has  ever  since  leased  the  farm, 
with  the  stock  upon  it,  to  tenants,  who  have  occupied  it  un- 
der him.     Both  farm  and  stock,  during  the  whole  time,  have 
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been  set  in  the  list,  for  the  purpose  of  taxation,  in  the  name 
of  the  defendant,  witli  the  name  of  the  occupant,  and  were 
generally  known  in  the  town,  which,  it  is  to  be  observed,  was 
not  only  the  seat  of  justice  for  the  county,  but  a  town  other- 
wise of  much  note,  to  be  the  property  of  the  defendant. 

In  addition  to  these  facts,  it  is  to  be  borne  in  mind,  that 
Bennington,  where  the  property  was  situate,  was  the  dwell- 
ing-place of  the  family,  while  living,  to  which  the  defendant 
belonged,  and  the  place  where  he  was  brought  up,  and  where 
he  might,  if  anywhere,  claim  to  have  his  domicil,  though  per- 
sonally absent  therefrom,  except  an  occasional  return,  during 
his  long  service  in  the  army ;  and,  taking  all  the  facts  together, 
it  appears  to  us,  that  they  well  warrant  the  conclusion,  that 
the  plaintiff  might,  in  the  course  of  the  six  years  allowed  him 
for  inquiry,  by  using  reasonable  diligence  and  due  means, 
have  ascertained  and  attached  the  property. 

Such  being  our  opinion  upon  the  several  questions  involved 
in  the  case,  the  defendant  is,  of  course,  entitled  to  judgment, 
and  judgment  must  be  entered  up  for  him  on  the  verdict  ac- 
cordingly. 


Hamilton  McCall  and  another 
Cornelius  W.  Lawrence. 

An  appraisement  of  iih  ported  goods  bj  the  public  appraisers,  is,  under  §  17  of 
the  Act  of  August  30tb,  1842,  (6  U.  S.  Stat,  at  Large,  664),  conclusive  as  to  the 
dutiable  value  of  the  goods,  unless  it  is  appealed  from,  when  there  is  no  pro- 
test as  to  the  re^larity  of  the  appraisal. 

The  case  of  RoUer  v.  Maxwelly  {ante,  p.  142),  cited  and  approved. 

Where  a  portion  only  of  the  public  appraisers  act  in  making'  an  appraisement, 
their  action,  when  not  objected  to  by  protest  for  that  reason,  is  equivalent  to 
the  concurrent  action  of  all  the  appraisers.  It  is  only  necessary  that  those 
who  certify  to  the  appraisal  should  have  actually  made  it. 

(Before  Nelson  and  Betts,  JJ.,  Southern  District  of  New  York,  November  80th, 
1855). 

This  Was  an  action  against  the  Collector  of  the  port  of  New 
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York,  to  recover  back  an  excess  of  duties.  The  jury  found  a 
verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court 
on  a  case. 

John  S,  McGuUoh^  for  the  plaintiffs. 

J.  PreacoU  Hall^  for  the  defendant. 

Betts,  J.  On  the  16th  of  February,  1848,  the  plaintiffs 
made  an  entry  of  sundry  mercliandise  imported  from  Liverpool. 
From  the  aggregate  of  the  invoice  charges  and  prices  of  the 
goods  an  abatement  was  stated,  on  the  entry,  of  thii'ty-two  and 
one-half  ^per  cent.^  to  bring  those  charges  to  the  market  value  or 
price  of  the  merchandise,  arid,  from  the  quotient,  a  further  dis- 
count of  three  ^p^  cent,  for  cash  was  made.  It  is  claimed,  on 
the  part  of  the  plaintiffs,  that  the  entry  so  prepared  and  made 
exhibited  the  actual  market  value  and  price  of  the  importation, 
and  that  alone  on  which  the  goods  were  liable  to  duties.  An 
appraisement  was  made  upon  the  entry,  and  the  public  ap- 
praisers disallowed  the  three  per  cent  discount  for  cash,  and 
also  deducted  two  and  one-half  per  cent,  from  the  thirty-two 
and  one-half  j?fr  cent,  abatement  made  on  the  invoice  and 
entry,  and  appraised  the  valne  of  the  goods  entered,  at  the 
sums  produced  by  such  rectification  of  the  entiy — that  is,  at 
the  price  of  the  invoice,  less  \h\Ytj  per  cent,  reduction.  The 
Collector  charged  and  collected  duties  on  such  appraised  val- 
uation. The  excess  of  duties  above  those  payable  on  the 
entry  amounted  to  $60  40,  which  was  paid  by  the  plaintiffs, 
under  a  protest  in  writing ;  and  this  action  is  brought  to  re- 
cover back  that  sum,  as  illegally  exacted  by  the  defendant.  . 

The  goods  imported  were  subjected  to  an  official  appraise- 
ment at  the  Custom-House,  and  duties  were  computed  and 
levied  in  conformity  with  the  valuation  certified  on  that  ap- 
praisal ;  and,  to  disprove  the  justness  of  that  valuation,  evidence 
was  introduced  and  received  on  the  trial.  In  our  judgment, 
the  appraisement  was  conclusive,  in  law,  as  to  the  market  price 
and  dutiable  value  of  the  merchandise  imported.  We  are  not 
convinced  that  the  evidence  produced  by  the  plaintiffs  au- 


362  SOUTHERN  DISTRICT  OF  NEW  YORK, 

McCall  9.  Lawrence.  * 

* 

thorized  a  finding  against  the  valuation  made  by  the  appraiB- 
ers,  and  supported  the  invoice  as  entered ;  bnt  we  hold,  that  it 
was  not  a  question  open  for  investigation  before  a  juiy,  wheth 
er  the  appraisers  misjudged  in  their  estimate  of  the  value. 
{Roller  V.  Maxwell^  ante^  p.  142).  The  appraisement  in  this 
case  was  made  on  the  29th  of  February,  1848,  and  the  certifi- 
cate of  appraisement  was  signed  by  some  of  the  principal  ap- 
praisers of  this  port,  though  not  by  all.  No  exception  is  taken 
in  the  protest,  to  the  authority  or  regularity  of  the  appraisal. 
The  objection  goes  only  to  the  correctness  of  the  valuation,  in- 
sisting that  the  entry  is  of  the  fair  market  value  of  the  goods. 
The  17th  section  of  the  Act  of  August  30th,  1842,  (5  U.  8. 
Stat  at  Large^  564),  declares  that  an  appraisement  of  value 
by  the  public  appraisere  shall  be  final  and  conclusive — reserv- 
ing, however,  to  the  importer  a  right  of  appeal  to  merchant 
appraisers. 

"We  must  regard  the  action  of  a  portion  of  the  appraisers 
to  be,  in  respect  to  the  rights  of  the  owner  and  consignee  who 
makes  no  objection  thereto  in  his  protest,  equivalent  to  the 
concurrent  action  of  all  the  appraisers.  The  2d  section  of 
the  Act  of  March  3d,  18Sl,  (9  U.  S.  Stat,  at  Large,  630), 
whidi  declares  that  the  certificate  of  any  one  of  the  apprais- 
ers shall  be  deemed  and  taken  to  be  made  by  the  appraisers, 
shows  what  was  the  meaning  of  Congress  in  the  antecedent 
Acts  directing  appraisements  to  be  made  by  the  public  ap- 
praisers, even  if  the  provisions  of  the  previous  enactments  are 
equivocal  on  that  point.  There  is  no  evidence  in  the  case 
proving  that  all  of  the  appraisers  who  gave  the  certificate  did 
not  personally  examine  and  appraise  the  goods.  We  do  not 
think  that  the  case  of  Oreely  v.  Thompson^  (10  How.,  225), 
imports  that  all  or  any  particular  proportion  of  the  public 
appraisers  must  make  an  examination  and  appraisal  of  en- 
tries. It  is  only  necessary  that  those  who  certify  to  the  ap- 
praisal should  have  actually  made  it. 

The  dutiable  value  of  the  goods  in  question  was  determin- 
ed by  the  appraisement.  In  a  question  as  to  the  amount  of 
duties  chargeable  upon  importations.  Congress  has  made  the 
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appraisers  the  only  tribunal  competent  to  determine  that  fact, 
subject  now  entirely  to  the  provisions  of  the  Act  of  March  Sd, 
1851,  (9  TJ,  S,  Stat  at  Large^  629),  and,  at  the  time  this  entiy 
and  appraisement  were  made,  subject  to  an  appeal  to  mer- 
chant appraisers.  That  appeal  was  the  only  remedy  afforded 
by  law  to  the  plaintiffs  against  a  wrongful  appraisal,  and,  it 
not  having  been  taken  by  them,  they  can  have  no  redress  by 
action  against  the  Collector,  even  if  they  are  able  to  prove 
that  the  estimate  made  by  the  appraisers  was  inaccurate 
and  unjustifiable.  The  statute  renders^  their  certificate  final 
on  that  question,  between  the  importer  and  the  Collector. 

The  plaintiflfe'  counsel*  insists  that  the  decision  of  this  Court 
rendered  in  the  case  of  Gray  v.  Lawrence^  {ante^  p.  117)5  ^^^' 
ems  the  questions  raised  in  this  case,  and  establishes  the  right 
of  the  plaintifls  to  recover  the  duties  protested  against  and 
demanded  in  this  suit.  That  decision  is  misapprehended  or 
misapplied.  It  related  to  an  invoice  of  Irish  linens,  from 
the  footing  of  which  a  deduction  of  7i  per  cent,  was  made. 
The  Custom-House  appraisers  certified  the  entry  and  invoice 
to  be  correct,  with  that  rebate.  Notwithstanding  that  report 
of  the  appraisers,  the  Collector,  acting  under  the  direct  and 
positive  instructions  of  the  Secretary  of  the  Treasury,  refused 
to  allow  7i  per  cent,  abatement  from  the  invoice  and  entry, 
and  allowed  only  2^  per  cent.j  charging  duties  on  the  5  per 
cent,  difference.  The  action  was  brought  to  recover  back  the 
duties  exacted  on  that  difference  oi^  per  cent.  The  -decision 
of  the  Court  was,  that  the  determination  and  report  of  the 
appraisers  fixed  the  value  of  the  invoice,  and  that  the  Secre- 
•  tary  of  the  Treasury  had  no  authority,  in  law,  to  establish  a 
different  value,  or  to  empower  the  Collector  to  exact  duties 
upon  a  different  valuation.  His  instructions  to  Collectors  are 
not  conclusive  upon  the  Courts,  in  the  construction  of  revenue 
laws,  although  they  are  entitled  to  be  received  and  examined 
with  the  greatest  respect.  {Marriott  v.  Brune^  9  Eow.y  619, 
635  ;  Oredy  v.  Thompson^  10  How.^  225,  234).  .  There  is  no 
principle  in  Oray  v.  Lawrence^  that  is  in  conflict  with  the 
ruling  in  this  case. 

Judgment  for  defendant. 
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Henry  II.  Munsell  and  another  v8,  Hugh  Maxwell. 

Under  §  16  of  the  Act  of  August  80th,  1842,  (5  V.  S.  8taL  at  Large,  663), 
which  requires  **  a  charge  for  commissions  at  the  usual  rates "  to  be  added, 
on  the  appraisal  of  goods,  to  make  up  their  dutiable  value,  the  rates  of  the 
commissions  must  be  ascertained  In  the  same  manner  as  the  value  of  the 
goodii,  and  a  Collector  has  no  authority,  even  under  instructions  from  the  Treas- 
ury Department,  to  charge  an  arbitrary  rate  of  commissions.' 

The  case  of  Lennig  v.  Maxwell,  {ante,  p.  125),  cited  and  approved. 

(Before  Nelson  and  Bett??,  JJ.,  Southern  District  of  New  York,  November  SOth 
1855.) 

This  was  an  action  against  the  Collector  of  tlie  poii;  of  New 
JTork,  to  recover  back  an  excess  of  duties.  The  jury  found  a 
verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court 
on  a  case. 

John  S.  McCulloh,  for  the  plaintiffs. 
</.  Prescott  IlaU^  for  the  defendant. 

BETrs,  J.  The  plaintiffs  imported  an  invoice  of  goods  fj'om 
China,  in  December,  1851,  upon  which  were  charged  two 
per  cent  commissions,  and  the  entry  was  made  accordingly. 
The  defendant,  under  instructions  from  the  Treasury  Depart- 
ment, raised  the  commissions  to  two  and  one-half  per  cent.y 
and  exacted  duties  upon  the  difference,  making  an  increase  of 
duties  upon  the  shipment,  of  about  $2,000.  The  plaintiffs 
paid  the  duties  so  charged,  under  a  protest  sufficient  in  law, 
and  brought  this  action  to  recover  back  the  alleged  excess. 

It  was  clearly  proved,  on  the  trial,  that  the  usual  and  estab- 
lished rate  of  commissions  on  goods  purchased  in  China  and 
imported  into  the  United  States  had,  for  the  last  fifteen  years, 
been  two  per  cent,^  and  no  more.  It  was  further  proved  that, 
since  1847,  instructions  had  been  given  by  the  Government  to 
Collectors,  to  charge,  in  all  cases,  two  and  one  half  per  cent. 
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commisBibns  upon  invoices  on  which  less  than  that  rate  was 
charged. 

It  is  directed,  by  the  16th  section  of  the  Act  of  August 
30th,  1842,  (5  IT.  k  seat,  at  Large,  563),  that  "  the  appraisers, 
in  making  up  the  dutiable  amount  of  an  importation  of  goods 
and  merchandise,  shall  add  to  the  valuation  in  the  entry  a 
charge  for  commissions  at  the  usual  ratesP  These  rates,  by 
the  plain  implication  of  the  Act,  are  particulars  "  to  be  ap- 
praised, estimated  and  ascertained "  in  the  same  manner  as 
the  value  of  the  goods  imported.  The  2d  section  of  the  Act 
of  August  10th,  1846,  (9  U.  S.  Stat,  at  Large,  96),  authorizes 
the  Secretary  of  the  Treasury  to  prescribe  general  and  uni- 
form rules  to  appraisers,  for  the  prevention  of  fraud  or  under- 
valuation. But  that  provision  does  not,  in  our  opinioji,  impart 
a  power  to  determine  the  usual  rates  of  commissions  prevail- 
ing in  a  foreign  country,  any  more  than  a  power  to  fix  the 
values  of  the  goods  themselves  in  the  foreign  market.  This 
direction  to  the  Collector  to  compute  duties  on  a  basis  of  add- 
ing two  and  one-half  per  cent,  commissions,  does  not  legah'ze 
a  levy  of  duties  on  more  than  the  usual  rates  of  commissions. 
{Lennig  v.  Maxwell,  ante,  p,  125  ;  Greeh/  v.  Thompson,  10 

Sow.,  225,  234). 

Judgment  for  plaintiifs. 


Heney  Steegman  and  others  vs.  Hugh  Maxwell. 

A  protest  against  tlie  payment  of  26  per  cent  duty  charged  on  thread  laees^ 
claiming  that  the  laces  are  liable  to  a  duty  of  only  20  per  eentj  is  a  sufficient 
protest,  under  the  Act  of  February  26th,  1845,  (6  U.  &  Stat,  at  Large^  '727). 

Where  a  person  engaged  in  the  importaUon  of  thread  laces,  protested,  in  proper 
form,  against  the  exaction  of  25  per  cent,  duty  on  a  particular  importation,  claim- 
ing that  it  was  liable  to  only  20  per  cent,  duty,  under  a  specified  schedule  of  the 
tariff  Act  then  in  force,  and  added,  in  the  same  protest,  *^  I  mean  this  protest 
to  apply  to  all  like  exactions  heretofore  paid,  and  to  all  future,  and  shall  claim  a 
return  thereof : "  Heldj  that  that  was  a  sufficient  protest,  under  the  said  Act  of 
1845,  against  the  exaction,  when  made  on  any  future  importation  by  the  same 
party,  without  the  repetition  of  the  protest  on  each  importation. 

Thread  lac€$^  being  a  manufacture  of  linen  and  cotton,  first  introduced  into  trade 
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in  the  United  States  after  the  passage  of  the  tariff  Act  of  July  80th,  1846,  (9 
U,  S.  Stat,  at  Large^  42),  are  liable  to  a  duty  of  20  per  eent.^  under  Schedule  E 
of  that  Act,  and  not  to  a  duty  of  25  per  cent.^  as  **  cotton  laces,  &c.,"  under 
Schedule  D  of  that  Act 

.(Before  Nelson  and  Betts,  JJ  ,  Southern  District  of  New  York,  November  SOih, 
1855.) 

This  was  an  action  against  the  Collector  of  the  port  of  New 
York,  to  recover  back  an  excess  of  duties.  The  jury  foimd  a 
verdict  for  the  plaintiffs,  snbject  to  the  opinion  of  the  Court 
on  a  case. 

John  S.  McCiillohy  for  the  plaintiff. 

J,  Prescott  Hall^  for  the  defendant. 

Betts,  J.  Tlie  plaintiffs,  from  the  year  184:9  to  .the  year 
1852  inclusive,  imported  thirty-two  invoices  of  laces  from 
Liverpool  into  this  port,  and  entered  them  at  the  Custom- 
House,  as  subject  to  a  duty  of  20  per  cent  A  duty  of  25 
per  cent  was  imposed  upon  them,  and  was  exacted  by  the  de- 
fendant. This  action  is  brought  to  recover  back  $1,592  30, 
the  difference  of  duties  so  paid. 

It  was  proved,  that  the  goods  in  question  were  invoiced 
as  thread  laces  and  lawn  laceSj  and  were  composed  of  linen 
and  cotton  combined  in  the  manufacture.  They  are  a  new 
article  in  trade,  manufactured  wholly  by  machinery,  and 
were  first  introduced  into  commerce  and  trade  in  the  United 
States  in  1847  or  1848,  and  are  known  in  commerce  as  thread 
laces.  They  have  never  been  known  commercially  under 
the  denomination  of  "  cotton  laces,"  "  cotton  insertings " 
and  "  cotton  trimming  laces,"  which  articles  were  well  known 
in  commerce  prior  to  the  passage  of  the  tariff  Act  of  1846, 
and  are  composed  wholly  of  cotton. 

Exception  is  taken,  on  the  part  of  the  defendant,  to  the  suf- 
ficiency of  the  protests  in  this  case.  In  most  instances,  a  pro- 
test was  indorsed  on  each  entry,  and  was  written  and  signed 
prior  to  the  payment  of  the  duty  exacted.  These  protests 
were  all,  in  substance,  that  the  plaintiffs  protested  against  the 
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payment  of  25  per  cent,  duty  charged  on  thread  laces  (or 
loom  thread  laces),  claiming  that  said  laces  were  liable  to  a 
duty  of  only  20  per  cent.  This,  in  our  judgment,  was  suffi- 
ciently "  setting  forth  distinctly  and  specifically  the  grounds 
of  objection  to  the  payment"  of  the  duty  demanded,  to  meet 
the  requirements  of  the  Act  of  Febniary  26th,  1845,  (5  U.  S. 
Stat  at  Large,  727).  Dutiable  articles  are  scheduled,  by  the 
tariff  Act  of  July  30th,  1846,  (9  U.  S.  Stat,  at  Large,  42), 
under  the  rates  of  duties  imposed  upon  them.  A  notice  to 
the  Collector  that  a  denomination  of  goods  which  is  justly 
liable  to  a  duty  of  only  20  per  cent.,  as  "  thread  laces,"  is 
wrt)ngfully  placed  by  him  under  the  schedule  of  25  per 
cent,  duties  imposed  on  "cotton  laces,  cotton  insertings, 
cotton  trimming  laces,  cotton  laces  and  braidsj"  is  no- 
tice to  him,  adequately  distinct  and  specific,  of  the  grounds 
of  objection  to  the  payment  demanded,  to  satisfy  the  provis- 
ions of  the  statute.  Some  of  the  protests  designate  the  par- 
ticular schedule  and  name  under  which  the  importation 
should  be  ranked;  but  we  think  the  more  common  form  of 
protest  before  recited  is  a  sufficient  compliance  with  the  stat- 
ute, to  authorize  the  plaintiffs  to  maintain  their  action. 

In  August,  1849,  the  plaintiffs  made,  upon  one  of  the  en- 
tries, the  following  protest  in  writing :  "  We  hereby  protest 
against  being  compelled  to  pay  25  per  cent  duty  on  thread 
lace  and  inserting  in  165  a  167,  because  the  article  is  so 
known  conamercially,  and  is  provided  for  under  Schedule  E 
of  tariff  Act  of  1846,  at  a  duty  of  20  per  cent.  We  mean 
this  protest  to  apply  to  all  like  exactions  heretofore  paid,  and 
to  all  future,  and  shall  claim  a  return  thereof."  The  point 
raised  by  this  protest  was  considered  in  Marriott  v.  Brune, 
(9  How.,  619,  636).  The  Ch-cuit  Court  in  Maryland  decided, 
that  a  prospective  notice  was  a  compliance  with  the  Act  ot 
Congress,  and  the  Supreme  Court  affirmed  that  ruling  in  re- 
spect to  the  facts  then  present,  but  with  some  hesitation  as  to 
adopting  it  as  a  general  principle.  Nothing  has  since  trans- 
pired in  that  Court  recalling  the  decision  then  made,  and,  in 
this  Circuit,  it  has  since  been  regarded  and  acted  upon  as  lay- 
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ing  down  the  true  rule.  We  perceive  no  legal  reason  for 
calling  upon  the  plaintiffi  in  this  case  to  reiterate  their  pro- 
test at  every  entry  of  their  goods,  when  they  are  engaged  in 
a  trade  in  a  specific  description  of  commodities,  and  have  dis- 
tinctly apprised  the  Collector  that  they  shall  claim  a  return 
of  all  duties  exceeding  20  per  cent,  ad  valorem,  exacted  on 
their  future  importations  of  tbose  goods.  The  Collector 
must  be  assumed  to  act  against  a  notice  as  specific,  in  such 
case,  as  if  it  were  repeated  to  him  tottes  quotiea  as  often  as 
invoices  and  entries  are  presented. 

Judgment  for  plaintiffs. 


JosKPH  Vaccari  v8,  Hugh  Maxwell. 

A  protest  "  that  no  penalty  of  20  per  cent.^  under  section  8  of  the  Act  of  1846, 
can  be  exacted  except  where  the  importer  has  added  to  his  invoice  price  on 
entry,"  is  a  suflScient  protest,  under  the  Act  of  February  26th,  1845,  (6  U.  S. 
Stat,  at  Large^  727),  to  raise  the  question  whetlier  the  Collector  is  authorized 
to  impose  the  penalty  appointed  by  §  8  of  the  Act  of  July  80th,  1846,  (9  /rf., 
43),  where  no  addition  has  been  made  by  the  importer  to  the  value  of  his 
Qntry. 

Under  §  8  of  said  Act  of  July  30th,  1846,  a  Collectoi  has  authority,  upon  an  ap- 
praisement, to  assess  the  additional  duty  for  the  undervaluation  of  purchased 
goods,  which  is  there  prescribed,  although  the  importer  has  made  no  addition, 
in  the  entry,  to  the  invoice  value  of  the  goods. 

The  cases  of  Ooddard  v.  Maxwell^  (anie^  p.  131),  and  Morris  v.  Maxwell^  {ante ^  p. 
143),  cited  and  approved. 

Where  an  invoice  of  lemons,  though  dated  at  Genoa,  the  place  of  departure  of 
the  vessel,  stated  the  value  of  the  lemons  free  on  board  at  San  Bemo,  which 
was  a  port  70  miles  from  Genoa,  and  on  the  track  of  the  vessel  to  New  York, 
and  the  chief  market  of  the  country  for  lemons,  and  added  2  per  cent,  com- 
missions, and  the  lemons  were  taken  on  board  at  San  Remo,  and  bills  of  lading 
were  there  signed,  and  the  lemons  were  entered  at  New  York  as  embarked 
from  San  Remo,  and  the  invoice  showed  the  true  price  of  the  lemons  at  Genoa 
and  San  Remo,  and  the  public  appraisers,  and  also  appraisers  on  appeal,  raised 
the  invoice  value,  by  adding  the  freight  on  the  lemons  from  San  Remo  to 
Genoa,  and  also  by  increasing  the  charge  for  commissions,  and,  these  additions 
increasing  the  invoice  value  by  more  than  10  per  cent.^  an  additional  duty  or 
penalty  of  20jo«*  cent,  was  imposed,  under  §  8  of  said  Act  of  July  80th,  1846, 
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which  was  paid  under  a  protest  **  that  tho  expenses  of  transportation  from  the 
place  of  original  shipment  to  Genoa  are  not  dutiable  charges,  that  the  reap- 
praisement  is  illegal,  because  the  price  is  nuide  to  include  charges,  and  that  no 
penalty  can  be  exacted  for  addition  of  charges : "  Held,  that  this  protest  was, 
in  connection  with  the  invoice,  a  sufficient  protest,  under  the  said  Act  of  Feb- 
ruary 26th,  1845,  to  notify  the  Collector  that  the  valuation  by  the  appraisers 
of  the  charges  of  transportation  between  Genoa  and  San  Remo  was  complain- 
ed of. 

The  inToiee  and  entry  in  a  case  may,  ordinarily,  be  regarded  as  composing  part  of 
the  protest. 

HeU  also,  that  the  addition  by  the  appraisers  of  the  freight  between  San  Remo 
and  Genoa,  was,  under  the  circumstances,  illegaL 

HeU  aUo,  that  the  imposition  of  the  additional  duty  or  penalty  of  20  per  cent, 
under 'the  said  8th  section,  in  consequence  of  the  addition  of  the  freight  and 
the  increase  of  the  commissions,  was  illegal. 

Freight  and  commisaionfl,  although  dutiable  items,  in  proper  cases,  are  not,  under 
said  8  th  section,  the  subjects  of  penal  duties  in  themselves,  nor,  by  being  ad- 
ded to  the  value  of  imports,  can  they  be  the  means  of  imposing  a  penalty  on 
the  latter. 

HM,  also,  that  a  clause  in  the  protest,  "that  the  merchant  appraiser  was  not- 
legally  sworn  in,*'  when  consideced  in  connection  with  the  oath  annexed  to  the 
appraisal,  which  was  before  the  Collector,  and  showed  that  the  merchant  ap- 
praiser was  sworn  by  an  official  appraiser,  was  a  sufficient  protect  to  tho  Col- 
lector, under  the  said  Act  of  February  26th,  1845,  to  raise  the  question  as  to 
the  legality  of  such  oath. 

Hdiy  also,  that  the  reappraisement,  which  was  made  under  §  17  of  the  Act  of 
August  80th,  1842,  (5  27.  8,  8tdt.  at  Large,  564),  was  illegai  and  void,  because 
the  merchant  i^praiser  was  sworn  by  the  official  appraiser. 

The  rule  that  the  acts  of  a  (ie  facto  public  officer  are  valid  in  regard  to  third  per- 
sons, and  cannot  be  questioned  collaterally,  although  he  has  failed  to  give  a 
bond  or  take  an  oath  when  required,  is  restricted  to  those  who  hold  office 
under  some  degree  of  notoriety,  or  are  in  the  exercise  of  continuous  official 
acts,  or  are  in  possession  of  a  place  which  has  the  character  of  a  public  office. 

(Before  Nelson  and  Bstts,  JJ.,  Southern  District  of  New  York,  November  30th, 
1855}. 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  duties  and  a  pen- 
alty. The  jury  found  a  verdict  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court  on  a  case. 


John  S.  McCuUohj  for  the  plaintiff. 

e/".  PreacoU  HaU^  for  the  defendant, 
25 
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Betts,  J.  The  plaintiff  imported  a  ehipment  of  lemoDs 
from  Sardinia,  and  entered  them  at  this  port  as  embarked  at 
San  Bemo.  The  cargo  was  laden  on  board  at  that  poi*t,  and 
bills  of  lading  were  there  signed.  The  invoice  was  dated  at 
Genoa,  where  the  vessel  lay  at  the  time,  and  stated  the  value 
of  the  lemons  per  box  free  on  board  at  San  Remo,  adding 
two  j[>€r  cent,  commissions  to  the  amount.  The  latter  port  is 
seventy  miles  distant  from  the  former,  and  on  the  track  of 
vessels  to  New  York,  and  is  one  of  the  principal,  and,  on  the 
proofe  given  in  this  case,  the  chief  market  of  the  country  for 
that  product.  It  was  also  proved  that  the  invoice  represent- 
ed the  true  price  of  lemons  at  Genoa  and  San  Remo.  The 
usual  freight  of  lemons  between  San  Remo  and  Genoa  is  from 
three  to  three  and  a  half  francs  per  box. 

On  the  arrival  of  the  vessel  at  this  port,  entry  was  made 
of  the  shipment,  at  the  invoice  valuation.  The  public  ap- 
praisers raised  the  value  of  the  lenjons  three  francs  per  box. 
The  plaintiff  gave  the  notice  required  by  law  of  his  dissatis- 
faction with  that  appraisal,  and  the  Collector  nominated  a 
merchant  appraiser  to  act  with  one  of  the  general  appraisers 
on  the  appeal.  These  proceedings  were  in  conformity  with 
the  provisions  of  the  17th  section  of  the  Act  of  August  30th, 
1842,  (9  U.  S.  Stat,  at  Large^  564),  and  of  the  3d  section  of  the 
Act  of  March  3d,  1851,  (9  U.  S.  Stat,  at  Large,  630).  The 
general  appraiser  and  the  merchant  appraiser  united  in  add- 
ing to  the  invoice  value  of  the  lemons  three  and  a  half  francs 
per  box,  and  ono-lOi^M  per  cent,  commissions,  being  one-half 
of  a  franc  increase  in  the  appraiser's  valuation,  and  also  one-  i 

half  per  cent,  in  the  commissions.     This  last  appraisement,  i 

if  legally  made,  became  final,  and  fixed  the  true  value  of  the  ^ 

goods  at  the  period  of  their  exportation.  The  additions 
made  by  the  appraisement  to  the  invoice  prices  raised  the 
entry  mpre  than  10  per  cent.,  and  the  defendant  assessed  I 

duties  according'  to  that  valuation,   and  also    imposed  a  ' 

penalty  of  20  per  cent,  on  account  of  the  excess.    The  duties  j 

and  penalty  were  paid  by  the  plaintiff,  under  a  protest  in 
writing  and  print,  mad&by  him  at  the  time. 
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This  protest  is  objected  to  as  not  fulfilling  the  requirements 
of  the  Act  of  Februarj  26th,  1845,  (6  If.  S.  Stat  at  Large, 
727),  and  as  failing  to  point  out  distinctly  and  specifically  the 
grounds  of  objection  to  the  payment  of  the  duties  exacted. 
The  first  part  of  the  protest  consists  almost  entirely  of  mat- 
ters having  no  relevancy  to  the  questions  raised  in  this  case  ; 
but  we  think  that  the  written  clause  specifies,  with  adequate 
precision,  at  least  one  objection,  on  which  the  plaintiff  is  en- 
titled to  the  judgment  of  the  Court ;  and  we  are  disposed  to 
hold  it  to  be,  in  its  other  particulars,  legally  sufficient — con- 
nected, as  it  must  have  been,  with  the  actual  transaction,  in 
the  view  of  the  Collector.  It  is  in  these  words :  "  I  claim 
that  the  merchant  appraiser  was  not  legally  sworn  in,  and 
that  the  expenses  of  transportation  from  the  place  of  original 
shipment  to  Genoa  are  not  dutiable  charges ;  that  the  reap- 
praiscment  is  illegal,  because  the  price  is  made  to  include 
charges;  that  no  penalty  can  be  exacted  for  addition  of 
charges ;  and  that  no  penalty  of  20  per  centy  imder  section  8 
of  the  Act  of  1846,  can  be  exacted,  except  where  the  importer 
has  added  to  his  invoice  price  on  entry."  This  latter  claijpe, 
we  think,  complies  with  the  most  rigid  requirement  of  the 
Act  of  1845  ;  and  it  presents  the  question,  whether  the  Col- 
lector had  authority,  in  law,  to  impose  on  these  goods  the 
penalty  appointed  by  the  8th  section  of  the  Act  of  July  30th, 
1846,  (9  U.  8.  Stat  at  Large^  43),  there  having  been  no  ad- 
dition made  by  the  plaintiff  to  the  value  of  his  entry.  As- 
suming that  the  appraisement  was  regular  in  form,  and  that 
it  exceeded,  by  10  per  cent,  or  more,  the  invoice  value,  and 
that  thereby  the  importation  became  liable  to  an  extra  duty 
or  penalty,  the  question  is,  whether  the  Act  of  1846  applies 
to  .the  case,  and  authorizes  the  one  exacted  by  the  defendant  ? 

It  is  enacted,  by  the  8th  section  of  that  Act,  ^^  that  it  shall 
be  lawful  for  the  owner,  consignee  or  agent  of  imports  which 
have  been  actually  purchased,  on  entry  of  the  same,  to  make 
such  addition,  in  the  entry,  to  the  cost  or  value  given  in  the 
invoice,  as,  in  his  opinion,  may  raise  the  same  to  the  true  mar- 
ket value  of  such  imports  in  the  principal  markets  of  the  coun- 
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try  whence  the  importation  fihall  have  been  made,  or  in  which 
the  goods  imported  shall  have  been  originally  manufactured 
or  produced,  as  the  case  may  be,  and  to  add  thereto  all  costs 
and  charges  which,  under  existing  laws,  would  form  part  of 
the  true  value  at  the  port  where  the  same  may  be  entered, 
upon  which  the  duties  should  be  assessed.  And  it  shall  be 
the  duty  of  the  Collector  within  whose  district  the  same  may 
be  imported  or  entered,  to  cause  the  dutiable  value  of  such 
imports  to  be  appraised,  estimated  and  ascertained,  in  accord- 
ance with  the  provisions  of  existing  laws ;  and,  if  the  apprais- 
ed value  thereof  shall  exceed,  by  ten  per  centum  or  more,  the 
value  so  declared  on  the  entry,  then,  in  addition  to  the  du- 
ties imposed  by  law  on  the  same,  there  shall  be  levied,  col- 
lected and  paid,  a  duty  of  twenty  per  centum  ad  valorem  on 
such  appraised  value ;  provided,  nevei*theless,  that,  under  no 
circumstances,  shall  the  duty  be  assessed  upon  an  amount  less 
than  the  invoice  value,  any  law  of  Congress  to  the  contrary 
notwithstanding,"  In  the  case  of  Goddard  v.  MoMoeU^  {ante, 
p.  131),  this  Court  held,  that  an  importer  of  purchased  goods 
waQ  subject  to  pay  an  additional  duty  of  twenty  per  cent, 
when  the  invoice  was  raised  by  appraisement  more  than  ten 
per  cent.,  although  the  importer  had  not  added  to  their  value 
on  entry.  We  regard  the  provision  in  the  section  above  quo- 
ted, as  .conferring  a  privilege  which  the  importer  may  omit 
to  claim,  at  his  option.  We  do  not  think  that  the  law  pre- 
scribes a  course  of  proceedings  as  necessary  to  be  taken  by 
an  importer,  in  order  to  bring  his  goods  within  the  object  and 
scope  of  that  statute,  and  subject  them  to  a  penalty.  {Morris 
V.  MaxweU,  aaite,  p.  143).  Taken  in  conjunction  with  the  16th 
and  17th  sections  of  the  Act  of  August  80th,  1842,  (which 
remain  substantially  in  force),  the  enactment  in  question  goes 
to  relieve  an  iinporter  from  a  penalty  consequent  upon  an 
undervaluation  in  his  invoice,  by  enabling  him  to  make  an 
addition  to  that  value  on  his  entry.  If  the  addition  leaves 
the  price  more  than  ten  per  cent  below  the  market  value, 
then  the  penalty  is  to  be  enforced,  as  it  would  have  been  had 
the  entry  corresponded  with  the  invoice.     The  Supreme 
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Court  inclmes  to  the  opinion  that  the  8th  section  of  the  Act 
of  1846  only  changes  tlie  law  in  respect  to  the  penalty  un- 
der the  Act  of  1842,  by  a  diminution  of  its  amount  from  SO 
to  20  per  cent ;  and  that,  in  other  i-espects,  its  provisions  are 
tantamount  to  those  of  the  Act  of  1842.  {Ring  v.  Maxwell^ 
17  How.,  147, 150). 

It  is  not  necessary,  in  this  case,  to  adopt  or  discard  the  de- 
cisions of  this  Oouii;  before  referred  to,  there  being  other 
points  upon  which  the  present  decision  will  be'  placed.  We 
advert  to  the  point,  to  show  that  our  attention  has  been  di- ' 
rccted  to  the  distinction  made  on  the  argument,  and  to  say 
that,  although,  on  a  critical  reading  of  the  provision  in  ques- 
tion, there  may  be  ground  to  question  our  interpretation,  we 
are,  as  advised  at  present,  inclined  to  adhere  to  our  construc- 
tion, as  meeting  the  intention  and  purpose  of  the  enactment. 
And,  in  accordance  with  the  ruling  in  Ooddard  v.  MaxweU.^ 
.  we  hold,  in  this  case,  also,  that  the  Collector  had  authority, 
upon  the  appraisement,  to  assess  the  additional  duty,  the 
goods  being  purchased  goods,  although  the  importer  made  no 
addition  to  his  entry. 

We  consider  the  protest  against  charging  the  expense  of 
transportation  between  Genoa  and  San  Remo,  because  not  a 
dutiable  charge,  to  be  sufficiently  distinct  and  specific  to  sat- 
isfy the  Act  of  1846,  by  the  aid  of  the  invoice,  upon  which 
the  Collector  ordered  the  appraisement.  That  states  that  the 
lemons  are  to  be  delivered  free  on  board  at  San  Bemo,  and, 
therefore,  independently  of  the  bill  of  lading,  was  direct 
and  clear  notice  to  the  defendant,  that  San  Bemo  was  the 
port  of  shipment,  and  that  the  plaintiff  claimed  he  had  right- 
fally  entered  the  goods  at  the  invoice  price.  The  appraisers 
reported  that,  by  the  invoice  annexed,  the  goods  were  im- 
ported from  Genoa,  and  were  so  valued  by  them.  This  was 
a  palpable  misunderstanding  of  the  invoice ;  and  we  think 
the  assertion  of  the  protest,  ^^  that  the  expenses  of  transporta- 
tion from  the  place  of  original  sliipment  to  Genoa  are  not 
dutiable  charges,"  was  a  sufficiently  precis^  notice  to  the  de- 
fendant, that  a  valuation,  by  the  appraisers,  of  the  charges  of 
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transportation  between  those  placeSy  was  the  error  complained 
of.  The  testimony  proves  that  that  difference  between  the 
invoice  and  the  appraisement  is  simplj  the  price  of  transpor- 
tation or  freight  between  those  places,  and  that  the  invoice 
value  of  the  goods  is  the  true  one,  in  respect  to  both  of  those 
ports. 

Tlie  protest  is  a  mercantile  and  not  a  legal  instalment,  and, 
when  its  meaning  is  unmistakably  plain,  its  phraseology  will 
not  be  scrupulously  criticised  by  the  Courts.  {Swanston  v. 
Morton^  1  Curtis  G.  C,  R,^  294).  We  have  always  re- 
quired that  the  Collector  shall  have,  by*it,  direct  and  certain 
notice  of  the  grounds  of  objection  to  the  duties  assessed, 
but  it  never  has  been  determined,  as  indispensable,  that  the 
entire  notice  must  be  incorporated  in  the  protest.  The 
invoice  and  entry  may,  ordinarily,  be  regarded  as  con- 
nected with  and  composing  a  part  of  the  protest,  being  the 
things  out  of  which  the  protest  arises,  and  to  which  it  re- 
lates. 

The  subject  of  appraisal,  under  the  16th  and  17th  sections 
of  the  Act  of  1842,  is  the  actual  market  value  or  wholesale 
price  of  the  goods,  wares  or  merchandise  imported  and  sub- 
ject to  duty.  When  that  value  is  "appraised,  estimated 
and  ascertained,''  to  such  value  or  price  are  to  be  added  all 
costs  and  charges,  except  insurance,  including  in  every  case  a 
commission  at  the  usual  rates.  These  united  compose,  the 
true  value  upon  which  duties  must  be  assessed,  (§  16).  A  re- 
appraisement  is  to  be  made  agreeably  to  the  same  provisions, 
(§  17).  The  8th  section  of  the  Act  of  1846  requires  the  duti- 
able value  of  the  imports  to  be  appraised,  estimated  and 
ascertained  in  accordance  with  the  pro^isiofis  of  existing 
laws,  and  provides  that,  if  the  appraised  value  thereof  shall 
exceed,  by  ten  per  cent.,  ifec,  then,  &c.  We  think  that  the 
true  interpretation  of  this  clause  limits  an  appraisal  under  it 
to  the  goods  imported ;  and,  although  it  speaks  of  dutiable 
valite,  as  the  subject  of  appraisement,  we  think  that  that  expres* 
sion  is  to  be  understood  In  the  same  sense  In  which  it  is  used  In 
the  Act  of  1843,  and  does  pot  ooniprehend  the  freight  or  Qom» 
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misfiioDS  added  thereto  bj  the  appraisers,  as  being  subject  to 
appraisal  as  part  of  the  foreign  market  value  of  the  invoice. 
We  think  that,  if  these  goods  had  been  transported  fix)m  San 
Remo  to  Genoa,  and  been  shipped  at  the  latter  port,  though 
the  value  of  freight  or  commissions  would  £ave  been  dutia- 
ble items,  yet  they  would  not  have  been,  in  themselves,  sub- 
jects of  penal  duties.  Nor,  by  being  added  to  the  value  of 
the  imports,  can  they  be  the  means  of  imposing  20  per  cent. 
additional  duties  on  the  latter.  In  our  opinion,  therefore,  on 
both  of  these  points,  the  exaction  of  penal  duties  in  this  case 
.was  unauthorized  by  law. 

The  remaining  ground  assigned  in  the  protest  is,  ^^  that  the 
merchant  appraiser  was  not  legally  sworn  in."  We  should 
not  r^ard  this,  standing  by  itself,  as  a  distinct  specific  notice 
to  the  Collector  that  the  oath  had  been  administei'ed  to  the 
merchant  appraiser  by  an  official  appraiser.  The  Collector 
was  entitled  to  be  pointed  to  the  officer  whose  authority  was 
excepted  to,  that  he  might  make  the  appropriate  inquiry  and 
examination  into  his  competency,  and  have  the  error  rectified, 
if  one  had  been  committed.  We  find,  however,  as  part  of 
the  case,  the  invoice,  entry,  oath  of  the  merchant  appraiser, 
appraisement,  and  protest,  connected  with  each  other ;  and  we 
are  bound  to  assume  that,  as  the  invoice,  entry  and  protest 
would  necessarily  be  before  the  Collector  when  the  duties 
were  imposed,  the  oath  annexed  to  the  appraisal  was  also  be- 
fore him.  The  protest  would  thus  necessarily  indicate  to  him 
the  manner  in  which  the  merchant  appraiser  had  been  ^^  sworn 
in."  We  feel  the  more  constrained  to  adopt  this  presumption, 
for  the  reason  that,  for  a  considerable  period,  the  Court  has 
been  judicially  cognizant  of  the  fact,  that  the  official  apprais- 
ers were  in  the  practice  of  administering  the  prescribed  oath 
to  merchant  appraisers,  and  that  the  legality  of  that  practice 
has  been  a  subject  of  question  at  the  Custom-House  and  in 
this  Court.  The  objection  to  the  competency  of  an  appraiser 
to  administer  such  oath  has  been  repeatedly  made  and  debated 
in  this  Court  within  the  last  two  years,  but  in  no  case  has  the 
protest  been  so  shaped  as  to  require  the  Court  to  decide  the 
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question.  We  considered  it  our  dntj,  howeyer,  to  have  an 
intimation  given  to  the  Collector  that  we  could  find  no  author- 
ity in  law  for  the  administration  of  the  oath  bj  an  appraiser. 
We  think  that  the  present  protest,  in  connection  with  the 
other  papers  accompanying  it,  ftimished  to  the  Collector  a 
suflSciently  precise  statement  of  the  ground  of  objection,  to 
call  upon  us  to  determine  whether  the  power  to  administer 
such  oath  existed  in  the  official  appraisers. 

The  20th  section  of  the  Act  of  March  2d,  1799,  (1  U.  S. 
Stat,  at  Large^  641),  directs  that  all  officers  and  persons  to  be 
appointed  pursuant  thereto,  shall,  before  they  enter  upon  the 
duties  of  their  respective  offices,  take  and  subscribe  an  oath 
or  affirmation,  to  be  taken  before  the  Collector.  The  52d  and 
66th  sections  of  the  same  Act,  (1  Id.^  666,  677),  direct  mer- 
chant appraisers,  appointed  to  examine  damaged  goods,  or 
those  not  accompanied  with  the  original  invoice,  or  suspected 
to  be  fraudulently  invoiced,  to  be  sworn  or  affirmed  before  the 
Collector.  The  Acts  of  July  31st,  1789,  (1  Id.,  41,  42,  §§  16, 
22),  and  August  4th,  1790,  (1  Id,  166, 169,  §§  87,  46),  con- 
tain  similar  provisions.  The  official  appraisers  created  un- 
der the  Act  of  March  Ist,  1823,  (8  Id.,  735,  §  16),  being  offi- 
cers under  the  general  revenue  laws,  would  necessarily  take 
the  oath  prescribed  for  them,  in  the  manner  directed  by  those 
laws,  no  different  method  being  appointed  in  the  latter  Act. 
The  additional  official  appraiser  authorized  by  the  Act  of  May 
28th,  1830,  (4  Id.,  409,  §  1),  to  be  appointed  for  the  port  of 
Kew  York,  was  to  be  qualified  in  the  same  manner. 

Although  the  law  is  peremptory,  that  all  Custom-House  offi- 
cers shall  be  duly  swoiii  or  affirmed,  before  entei-ing  upon  the 
duties  of  their  offices,  yet  such  provisions  in  respect  to  public 
officers  have  not  been  regarded  by  the  Courts  as  conditions  pre- 
cedent to  their  rightful  authorization,  or  more  than  merely  di- 
rectory. The  current  of  decisions,  in  respect  to  public  officers 
appointed  or  elected,  is,  that  their  acts  are  valid  in  regard  to  third 
persons,  and  cannot  be  questioned  collaterally,  although  they 
fail  to  observe  the  positive  prescriptions  of  law  to  give  a  bond 
or  take  an  oath  before  entering  upon  the  exercise  of  their  of- 
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fices.  {Naaon  v.  DiUingham^  15  Mass.^  170 ;  Bucknam  v. 
BtcffffleSy  1(1.^180;  Plymouth y. Paint€rjl7  Conn.y  685;  The 
People  V.  StevenSy  6  HiUy  616,  630 ;  The  People  v.  Hopsoriy 
1  2?^?7i«o,  574, 579 ;  The  People  v.  (7ew^,  1  HiU,  676 ;  TT^** 
V.  EUiSy  2  i?ar5.  aSI  G.  7?.,  324 ;  Margate  Pier  Co.  y.  Ban- 
naiTiy  8  B.dk  A.,  266). 

"We  think,  however,  that  the  decisions  in  relation  to  the 
acts  of  oflScers  de  facto^  are  reasonably  to  be  restricted  to 
those  who  hold  office  tinder  some  degree  of  notoriety,  or  are 
in  the  exercise  of  continuous  official  acts,  or  are  in  possession 
of  a  place  which  has  the  character  of  a  public  office.  The 
revenue  laws  look  to  the  employment  of  others  than  strictly 
Custom-House  officers,  in  the  collection  of  the  revenue.  The 
20th  section  of  the  Act  of  March  2d,  1799,  before  cited,  seems 
to  make  a  distinction  between  officers  and  peraona  employed 
in  that  service,  and  requires  each  to  take  an  oath  of  office. 
Merchants  called  in  by  the  Collector  to  estimate  the  value  of 
merchandise,  take  no  rank  as  public  officers.  {Oredy  v.  Thomp- 
soriy  10  How.y  225,  241).  TTiey  rather  hold  the  position  of 
referees,  or  trustees,  charged  with  the  performance  of  a  single 
act,  or  appointed  to  act  in  an  individual  case.  TVe  think  that 
the  statute  in  question  is  mandatory,  and  that  the  acts  of  a 
merchant  appraiser,  done  without  the  sanction  of  an  oath,  are 
both  irregular  and  void.  {Bryan  v.  Walton^  14  Georgia^ 
185  ;  2  Graham  on  New  Trials^  hy  Waterman^  196,  notes). 

The  appraisement  made  and  reported  by  the  general  ap- 
praiser and-  the  merchant  appraiser,  which,  in  this  case,  was 
the  basis  of  the  duties  imposed  and  collected,  was,  we  think, 
without  authority,  and  aflTords  no  protection  to  the  defendant 
m  this  suit 

Judgment  for  plaintiff. 
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TuiRioN  Maillabd  and  others 
CoRNELiuB  W.  Lawrence. 

Where  goods  were  invoiced  and  entered  at  their  market  value  at  the  time  of 
their  purchase,  and  their  vaiae  had  increaaed  between  that  time  and  the  time 
of  their  exportation,  and,  under  instractions  from  the  Treasury  Department, 
they  Were  appraised  at  their  value  at  the  time  of  their  exportation,  and  duties 
were  assessed  on  that  valuation,  and  also  an  additional  duty  of  60  per  cent., 
under  g  17  of  the  Act  of  August  30th,  1842,  (6  U,  8,  Stat,  at  Lcarge^  564),  and 
were  paid  under  a  protest  **  against  the  demand  of  the  duties  charged  upon 
the  merchandise  specified  in  the  within  entry,*'  which  said :  "  The  difference 
between  the  sum  so  charged  and  what  ought  to  have  been  levied  upon  the 
prices  mentioned  in  the  invoice,  wo  shall  claim  to  recover  back,  and  we 
also  protest  against  the  penalty  of  60  per  cent,  in  addition  to  the  duties 
charged,  because  the  invoice  was  fair,  and  the  said  last  mentioned  sura  is 
levied  without  the  due  process  of  law : "  HeU  that,  under  such  protest,  it 
could  not  be  objected  that  the  Collector  did  not,  under  §  17  of  said  Act  of 
August  80th,  1842,  order  a  reappraisement,  or  that  one  of  the  examiners  was 
partial  and  hostile  to  the  importer. 

Held^  also,  that,  as  the  Treasury  instructions  were  given  to  the  apprusers  by  the 
Collector,  to  govern  them  in  making  the  valuation  as  of  the  time  of  exportation, 
this  fact,  in  connection  with  the  protest,  made  the  protest  sufficient,  under  the 
Act  of  February  2dth,  1845,  (5  XT,  8.  8tat  at  Large,  121\  to  raise  the  objection 
that  the  goods  were  erroneously  valued  by  the  appraisers  as  of  the  time  of 
their  exportation,  instead  of  as  of  the  tune  of  their  purchase. 

Held,  also,  that,  under  the  said  Act  of  August  80th,  1842,  the  valuation  of  the 
goods  as  of  the  time  of  their  exportation,  instead  of  as  of  the  time  of  their 
purchase,  was  illegal. 

ffeld,  also,  that  the  60  per  eerU,  penalty  could  be  recovered  back,  as  there  was 
a  protest  against  its  exaction ;  and  that  such  protest  was  necessary,  under  said 
Act  of  1846,  because  such  penalty  was  only  an  increase  of  duties. 

(Before  Nelson  and  Betts,  JJ.,  Southern  District  of  New  York,  November  80th, 
1865). 

This  was  an  action  against  the  Collector  of  the  port  of  New 
York,  to  recover  back  an  excess  of  duties  and  a  penalty. 
The  jury  found  a  verdict  for  the  plaintiffs,  subject  to  the  opin- 
ion of  the  Couii;  on  a  case. 
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•  John  S.  McGulloh^  for  the  plaintiffs. 

•  

J.  PreBCott  Hall^  for  the  defendant. 

Betts,  J.  The  goods  in  question  were  invoiced  in  France, 
March  19th,  1845,  at  their  actual  market  value  and  price  at 
the  time  and  place  of  their  purchase,  and  were  entered  at  the 
Oustom-House  in  New  York,  July  5th,  1845,  at  the  invoice 
prices.  Between  the  period  of  purchase  and  the  period  of 
exportation,  the  goods  had  largely  increased  in  value.  They 
were  appraised  at  the  Custom-House,  under  the  instructions 
of  the  Secretary  of  the  Treasury,  according  to  their  value  at 
the  time  of  exportation,  and  the  defendant  collected  duties  on 
that  valuation,  and  also  imposed  an  additional  duty  of  50 per 
centy  under  the  17th  section  of  the  Act  of  August  30th,  1842, 
(5  U.  S.  Stat,  at  Large,  564). 

It  is  not  contended  by  the  defendant  that  the  duties  were 
rightfully  assessed.  He  admits  that'  the  time  of  purchase 
should  have  been  the  period  taken  for  the  valuation.  But 
he  insists  that  the  protest  does  not  entitle  the  plaintiffs  to 
maintain  this  action.  The  protest  is  as  follows :  "  We  pro- 
test against  the  demand  of  the  duties  charged  by  the  Collec- 
tor upon  the  merchandise  specified  in  the  within  entry.  The 
difference  between  the  sum  so  charged  and  what  ought  to 
have  been  levied  upon  the  prices  mentioned  in  the  invoice,  we 
shall  claim  to  recover  bacls^  and  make  the  present  payment 
under  protest.  We  also  protest  against  the  penalty  of  60  per 
cent,  in  addition  to  the  duties  charged,  because  the  invoice 
was  fair,  and  the  said  last-mentioned  sum  is  levied  against  our 
will,  without  due  process  of  law."  The  Act  prescribing  the 
character  of  the  protest  to  be  made  by  importers,  was  passed  in 
the  February  preceding  this  entry  and  protest,  (Act  of  Febru- 
ary 26th,  1845,  5  U.  S.  Stat,  at  Large,  727) ;  and,  although, 
anterior  to  that  enactment,  the  form  of  protest  in  question 
might  have  been  accepted,  as  giving  the  Collector  amply  suf- 
ficient notice,  different  requisites  are  now  demanded,  and 
the  protest  must  possess  those  ex^icted  by  the  existing  law,  to 
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enable  the  importer  to  call  in  question  the  legality  of  the  pro- 
ceedings of  the  Collector. 

The  plaintiffs  now  claim,  that  the  appraisement  was  not  a 
legal  basis  for  duties,  because  the  defendant  did  not  order  a 
reappraisement,  according  to  the  proTisions  of  the  17th  sec- 
tion of  the  Act  of  August  30th,  1842,  (5  TJ.  S.  Stat,  at  Large^ 
564).  But  it  is  to  be  observed,  that  it  is  not  proved  that  the 
plaintiffs  gave  written  notice  to  the  Collector  of  their  dissatis- 
faction with  the  official  appraisement.  The  Collector  is  not 
authorized  to  call  in  a  merchant  appraiser,  except  upon  such 
notice,  and  the  first  appraisal,  accordingly,  stands  as  fixed, 
under  the  provisions  of  the  16th  section  of  the  Act  of  1842. 

Nor  can  the  evidence  given  by  the  plaintiffs,  proving  the 
partiality  of  one  of  the  examiners  and  his  avowed  hostility  to 
the  plaintiff,  and  thus  laying  a  foundation  for  the  inference 
that  his  valuation  was  maliciously  wrongful  and  extortionate 
towai*ds  them,  be  of  any  avail,  because  their  protest  does  not 
allege  notice  to  the  defendant  of  those  facts,  so  that  he  might 
have  rectified  the  error,  if  he  believed  that  any  was  produced 
thereby. 

The  plaintLGb  proved,  by  one  of  the  assistant  appraisers^ 
that  the  valuation  of  the  goods  was  made  under  direction  of 
the  Treasury  Department,  as  of  the  time  of  their  exportation ; 
and  there  is  attached  to  the  proofe  the  circular  of  the  Secre- 
tary of  the  Treasury  to  Collectors,  bearing  date  May  15th, 
1845,  which  orders  appraisements  of  merchandise  to  be  made 
at  the  market  value  at  the  period  of  exportation.  The  direc- 
tion in  the  present  case  to  the  appraisers  could  only  come 
through  the  Collector  to  whom  the  circular  was  addressed. 
It  emanated  from  the  Treasury  Department  less  than  two 
months  previous  to  this  appraisement,  and  was  given  by  the 
defendant  to  the  appraisers,  as  the  rule  governing  the  valua- 
tion of  the  goods  at  their  market  price  when  exported,  and 
not  when  purchased.  We  think  that  these  facts,  connected 
with  the  protest,  bring  sufficiently  home  to  the  defendant  no- 
tice that  the  valuation  and  appraisement  in  question  were,  for 
that  cause,  not  authorized  by  law.'  The  defendant  made  his 
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instructions  the  ground  of  his  action,  and  e«timated  the  entry, 
accordingly,  at  the  period  of  exportation.  The  protest  notified 
him  that  the  price  was  beyond  the  market  value  of  the  goods, 
and  that  the  true  value  was  the  invoice  price,  which  plainly 
imported  that  the  value  was  to  be  determined  by  the  state  of 
the  market  at  the  period  of  purchase.  The  evidence  on  the 
trial  established  the  fact  that  the  market  value  of  the  goods 
at  the  time  of  purchase  was  not  more  than  the  invoice  prices. 
In  view  of  the  fact  that  the  Treasury  circular  was  in  the  hands 
of  the  defendant,  and  was  used  by  his  ofiScers  as  the  rule 
governing  their  valuation  of  the  goods,  we  think  that  the  pro- 
test is  to  be  regarded  as  an  objection  to  that  rule,  and  as  an 
adequate  compliance  with  the  Act  of  February  26th,  1845, 
and  that  it  set  forth,  with  all  necessary  distinctness,  the 
grounds  of  objection  to  the  amount  of  duties  assessed. 

We  have  frequently  decided  that  the  Act  of  August  30th, 
1842,  required  the  duties  to  be  assessed  on  the  value  of  im- 
ports at  the  time  of  their  purchase.  Therefore,  the  adoption 
of  a  different  period  of  valuation  in  this  case  was  illegal ; 
and,  on  the  proofs  given  at  the  trial,  the  plaintiffs  are  entitled 
to  recover  the  difference  between  the  duties  levied  on  the 
appraisement  and  those  chargeable  on  the  invoice,  together 
with  50  per  cent,  thereon,  collected  as  additional  duties,  to- 
gether with  interest  on  both  sums. 

We  do  not  accede  to  the  proposition  of  the  plaintiffi,  that 
the  50  per  cent  added  to  the  regular  duties  may  be  recov- 
ered by  them  without  protest,  on  the  ground  that  it  is  a 
penalty.  We  regard  it  as  an  increase,  on  the  contingency 
specified,  of  the  duties  chargeable  on  the  impoi*ts,  and,  accord- 
ingly, are  of  opinion,  that  the  importer  must  puirsue  the  saftne 
course,  in  respect  to  that  incident,  as  to  the  principal,  and 
cannot  recover  it  as  a  separate  demand  and  cause  of  action, 
but  only  upon  protest,  as  required  by  the  Act  of  1845.  The 
chief  duties,  however,  not  having  been  rightfully  assessed  in 
this  case,  the  incident  or  consequent  increase  charged  upon 
the  goods  was  unlawftilly  exacted,  and  must  be  repaid. 

Judgment  for  plaintiffs. 
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Edwabd  Waeburo  vs.  Hdob  Maxwell. 

Where  »  protest,  by  a  consignee  of  goods,  claimed  that  thej  were  ioroiced  at 
their  fair  market  value,  and  also  protested  ag^nst  the  payment  of  a  penally 
for  ludeTTiiliwIIoD,  and  described  the  goodi  tbiu — "  these  goods  oondgoed  to 
me  bj  the  manufacturer  thereof,  nuint^ing  that  &tj  are  not  liable  to  a  pen- 
alty under  the  lam,  for  the  reasona  stated  "—Bild,  that  the  coulee  could 
not,  onder  luch  protest,  prove  that  the  goods  wen  oirned  and  imported  by 
the  manufactorer,  and  bo  not  liable  to  Uie  penalty. 

(Before  Kilsok  and  Bcrrs,  33.,  Southera  Kibiet  of  Stw  Tctk,  TTorember  SOIfa, 

186C). 

Tare  waa  an  action  agaiiist  the  Collector  of  tiie  port  of  New 
York,  to  recover  back  an  excess  of  duties  and  a  penalty.  The 
jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  a  case. 

John  S.  McCmUoH,  for  the  plaintiff. 

J.  Prescott  Sail,  for  the  defendant. 

BETre,  J.  This  action  is  brought  to  recover  back  an  excess 
of  duty  of  $52  25,  and  also  an  additional  duty  of  $32S,  ex- 
acted on  an  importation  of  twenty-nine  cases  of  silk  from 
Havre  to  this  port,  in  Angust,  1851.  The  invoice  price  was 
raised  by  appraisal  15  per  ceTit.,  and  an  additional  duty  of  20 
per  cent,  waa  imposed. 

The  protest  claims,  that  the  goods  were  invoiced  at  their 
fair  market  value  at  the  time  and  place  of  shipment,  and 
3teats  against  the  payment  of  the  penalty  imposed  on 
goods  consigned  to  me  by  the  manufacturer  thereof, 
ining  that  they  are  not  liable  to  a  penalty  under  the 
)r  the  reasons  stated,"  This  protest  is  vitally  defective 
stating  that  tl^  goods  were  owned  and  imported  by 
nufactnrer.  It  affords  no  distinct  notice  to  the  Col- 
hat  the  manufacturer  continued  to  be  the  owner  after 
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liifl  consignment.  Tlie  invoice  and  entry  import  the  contrary. 
The  manufacturer  merely  certifies  to  the  invoice,  that  it  rep- 
resents the  true  market  value  of  the  goods  at  the  place  of 
shipment ;  and  the  plaintiff,  on  the  entry,  takes,  in  his  own 
name,  the  owner's  oath,  in  full.  He  also  takes  the  "  consignee, 
importer  or  agent's  oath  "  on  the  entry,  adding  thereto,  ^'  E. 
Both  is  part  owner."  And  it  is  not  asserted  by  either  of 
these  oaths,  or  by  the  protest,  that  Koth  was  the  manufacturer 
of  the  goods. 

In  our  opinion,  the  plaintiff  cannot,  under  this  protest,  be 
allowed  to  prove  that  Roth  was  the  manufacturer ;  nor  can 
he  avoid  the  payment  of  the  penal  duties,  on  the  allegation 
or  proof  that  the  goods  were  owned  and  imported  by  the 
manufacturer,  without  having  notified  the  Collector  of  that 
fact,  in  the  written  protest. 

Judgment  for  defendant. 


William  Cbowley  and  others  vs.  Hugh  Maxwell. 

Where,  on  an  entry  of  goodB,  the  importer  offered  to  write  up  the  entry,  by 
adding  thereto  a  sum  which  would  make  it  equal  to  what  the  Custom-House 
considered  to  be  the  market  value  of  the  goods  at  the  time  of  exportation,  and 
the  CoUector  refused  to  permit  such  addition  to  be  made,  because  the  importer 
and  owner  was  the  manufacturer  of  the  goods,  and  was  not  authorized  by  §  8 
of  the  Act  of  July  80th,  1846,  (9  U,  8.  Stat,  at  Large,  48),  to  add  to  his  in- 
Yoioe,  and  imposed  a  pemd  duty  on  the  goods,  on  appraisement,  for  their  under- 
valuation: Seld,  that  the  Collector,  haviug  refused  to  allow  the  importer  to 
add,  on  his  entry,  to  the  invoice  prices,  because  he  was  the  manufacturer  of 
the  goods,  could  not  then  impose  a  penal  duty  on  the  goods,  as  having  been 
purchased  in  the  foreign  market. 

The  Act  of  August  80th,  1842,  (6  U.  S,  8tai.  at  Large,  648),  does  not  subject  a 
manufacturer  to  penal  duties  for  undervaluation,  and  the  Act  of  July  80tb, 
1846,  (9  Id.,  42),  has  the  same  restriction. 

(Before  Kkuon  and  Betts,  JJ.,  Southern  District  of  New  Tork,  November  80tb, 
1865). 
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This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  duties  and  a  penal- 
ty. The  jury  found  a  verdict  for  the  plaintiffs,  subject  to 
tlie  opinion  of  the  Court  on  a  case. 

John  S.  McCiUlohy  for  the  plainti&. 

J,  Prescott  HaU^  for  the  defendant. 

Betts,  J.  This  suit  relates  to  an  importation  of  needles.  On 
the  entry  at  the  Custom-IIouse,  the  importers  offered  to  write 
up  their  entry,  by  adding  thereto  a  sum  which  would  make  it 
equal  to  what  the  Custom-House  considered  to  be  the  market 
value  of  the  articles  at  the  period  of  exportation.  It  appears 
in  wiiting,  on  the  entry,  that  the  Collector  refused  permission 
to  the  plaintiffs  to  make  the  proposed  addition,  because  the 
importers  and  owners  were  the  manufacturers  of  the  goods, 
and  were  not  authorized  by  the  8th  section  of  the  act  of  July 
30th,  1846,  (9  U.  S.  Stat,  at  Large^  43),  to  add  to  their  in- 
voice. The  goods  were  subjected  to  appraisement  and  reap- 
praisement,  the  returns  to  which  stated  severally  advances 
above  the  invoice  valuation,  of  38  and  29  per  cent 

The  statement  of  the  case  embraces  a  multiplicity  of  alle- 
gations against  the  regularity  and  authority  of  the  Custom- 
House  officers  and  the  merchant  appraisers,  in  their  proceed- 
ings on  this  entry,  which  we  do  not  discuss,  because,  in  our 
judgment,  the  Collector,  having  refused  to  allow  the  plaintiflfe 
to  add,  on  their  entry,  to  the  invoice  prices,  because  they  were 
the  manufacturers  of  the  goods,  could  not  then  proceed  and 
impose  penal  duties  upon  the  goods,  as  having  been  purchased 
in  the  foreign  market. 

The  Act  of  August  30th,  1842,  (5  U.  S,  Stat,  at  Large^  648), 
does  not  subject  a  manufacturer  to  these  additional  or  penal 
duties,  and  the  Act  of  July  30th,  1846,  (9  U.  S.  Stat,  at  Zarge^ 
42),  has  the  same  restriction.  The  official  note  on  the  entry, 
made  by  the  Collector,  proves  his  knowledge  of  the  fact  that 
the  importers  and  owners  were  the  manufacturers,  and  the 
protest,  written  under  it,  is,  with  these  facts  in  view,  sufficiently 
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distinct  and  precise  to  secure  to  the  plaintiffs  the  advantage 
of  the  objection. 

The  valuation  by  the  appraisement  of  the  merchant  ap- 
praisers, must  be  accepted  as  the  dutiable  value,  the  protest 
not  possessing  the  qualities  of  precision  and  distinctness 
which  would  entitle  the  plaintiffs  to  call  the  validity  of  the 
appraisement  in  question.  It  is  not  stated  in  the  protest 
that  the  appraisal  was  of  the  time  of  exportation. 

We  order  judgment  for  the  plaintiffs  for  the  amount  of 
the  penal  datj  exacted,  and  interest  thereon. 


Thomas  Kichabdson  and  another  m.  Edward  Curtis. 

The  decision  of  this  Court  in  Djorr  t.  Svartvccvt^  (1  JBlatehf,  C.  G,  i2.,  179),  as  tOk 
the  interpretation  of  the  statute  of  limitations  of  the  State  of  New  York,  (2  R, 
8.J  297,  §  27),  will  be  adhered  to  by  this  Court,  until  it  has  authentic  evidence 
that  the  interpretation  of  that  statute  has  been  definitiTely  settled  hj  the  high- 
est Court  of  that  State. 

A  CoUector,  who  had  paid  into  the  Treasury  monies  collected  by  him  officially 
for  duties,  was,  by  virtue  of  §  2  of  the  Act  of  March  8d,  1839,  (5  U,  8.  Siat. 
at  Large,  348),  exempted  from  liability  to  be  sued  personally  for  the  repayment 
of  such  duties. 

Such  exemption  continued  until  the  passage  of  the  Act  of  February  26th,  1845, 
(5  U,  S.  Stat,  ai  Large,  727). 

Where  an  action  for  the  repayment  of  duties  exacted  by  a  Collector,  and  paid  by 
him  into  the  Treasury,  between  the  time  of  the  passage  of  the  said  Act  of 
March  3d,  1889,  and  the  time  of  the  passage  of  the  said  Act  of  February  26tb, 
1845,  was  commenced  within  six  years  after  the  26th  of  February,  1846  :  ffeld, 
that  the  claim  was  not  barred  by  the  New  Tork  statute  of  limitations. 

(Before  Nelson  and  Bktts,  JJ.,  Southern  Bistrict  of  New  York,  November  80th, 
1855). 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  dnties.  It  was  com- 
menced on  the  13th  of  Februarj,  1860.  The  defendant  plead- 
ed the  statute  of  limitations.  The  plaintiffs  replied  to  this 
plea :  1.  That  the  defendant  was  absent,  and  resided  out  of 
26 
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the  State,'  for  several  succesBive  periods,  amounting  in  all  to 
twenty-three  months ;  and  that  this  suit  was  brought  within 
six  years  and  twenty-three  months  after  the  cause  of  action 
accrued ;  2.  That,  from  the  3d  of  March,  1839,  to  the  26th  oi 
February,  1845,  the  plaintiffs'  right  of  action  was  suspended 
and  taken  away  by  the  Act  of  March  3d,  1839  ;  and  that  this 
suit  was  brought  within  six  years  next  after  the  26th  of  Feb- 
ruary, 1845,  when  their  right  of  action  was  revived  and  in 
force ;  3.  That,  on  or  about  the  5th  April,  1844,  the  defend- 
ant paid  over  the  monies  exacted  by  him  as  Collector,  to  the 
United  States,  on  the  condition,  trust  and  agreement,  that  the 
United  States  should  and  would  undertake  and  assnihe  to 
bear,  and  be  responsible  for,  all  claims  that  should  be  made 
against  him  as  Collector,  for  monies  received  and  exacted  by 
order  of  the  Treasury  Department ;  that  the  monies  in  ques- 
tion were  so  exacted  ;  and  that  this  suit  is,  in  fact,  defended 
by  the  United  States.  The  defendant  demurred  to  the  repli- 
cations ;  and  the  plaintiffi  joined  in  demurrer. 

John  S.  McCullohj  for  the  plaintiffs. 

«7.  Prescott  Sally  for  the  defendant. 

Betis,  J.  One  point  raised  by  the  demurrer  respects  the 
method  by  which  the  successive  absences  of  the  defendant 
from  the  State,  and  his  intermediate  residences  within  the 
State,  between  February  14th,  1843,  and  March  16th,  1844, 
are  to  be  estimated  and  applied,  under  the  pleadings,  in  de- 
termining whether  the  action  is  barred  by  the  State  statute 
of  limitations.  The  duties  levied  at  the  Custom-House,  and 
sought  to  be  recovered  back  in  this  action,  were  paid  by  the 
plaintiffs  to  the  defendant  at  several  dates,  between  February 
14th,  1843,  and  March  16th,  1844.  The  defendant  ceased  to 
be  Collector,  July  8th,  1844.  His  absence  from  the  State 
commenced  in  May,  1846,  and  was  continued,  at  intervals, 
until  June  6th,  1860 — niakinsr,  in  the  aggregate,  an  absence 
of  twenty-three  months. 
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Another  point  presented  under  the  pleadings  is,  whether 
the  period  between  March  3d,  1839,  and  February  26th,  1845, 
is  out  of  the  statute  of  limitations,  because  of  the  suspension 
of  the  plaintiffs'  right  of  action  during  that  time. 

It  is  admitted,  on  both  sides,  that  if  the  whole  period  of 
the  absences  of  the  defendant  is  computed  and  allowed  to  the 
plaintiffs,  no  part  of  their  demand  is  barred  by  the  statute  of 
limitations. 

The  provisions  of  the  State  statute  arc  these :  "  If,  at  the 
time  when  any  cause  of  action  specified  in  this  article  shall 
accrue  against  any  person,  he  shall  be  out  of  this  State,  such 
action  may  be  commenced  within  tlie  terms  herein  respec- 
tively limited,  after  the  return  of  such  person  into  this  State ; 
and  if,  after  such  cause  of  action  shall  have  accrued,  such 
person  shall  depart  from  and  reside  out  of  this  State,  the 
time  of  his  absence  shall  not  be  deemed  or  taken  as  any  part 
of  the  time  limited  for  the  commencement  of  such  action." 
(2  R.  S.y  297,  §  27).  In  Borr  v.  Swartwouty  (1  Blatchf, 
C,  C.  i?.,  179),  this  Court  considered  the  State  Act  as  giving 
a  party  suing  for  a  debt  a  similar  right,  in  avoidance  of  the 
legal  limitation  of  his  action,  whether  the  debtor  was  absent 
from  the  State  when  the  cause  of  action  accrued  or  left  the 
State  thereafter. 

The  first  clause  of  the  27th  section  above  quoted,  is  the 
familiar  and  long  established  law  of  the  State.  It  is  not 
questioned,  in  this  case,  that  both  residents  and  non-residents 
come  within  its  provisions;  nor  that  a  non-resident  debtor 
who  is  out  of  the  State  when  the  debt  accrues,  must  be  pro- 
ceeded against  within  six  years  after  his  fij^-st  return  to  the 
State,  to  deprive  him  of  the  benefit  of  the  statute  of  limita- 
tions. The  particular  provision  under  consideration  is  not  an 
independent  statute.  It  is  appended  to  a  re-enactment  of  the 
former  law,  combining  the  two  clauses  into  a  single  section. 
The  first  provides  for  the  case  of  a  debtor  who  is  out  of  the 
State  when  a  cause  of  action  accrues  against  him  ;  and  the 
second  for  that  of  a  debtor  going  out  after  a  cause  of  action 
has  accrued.    There  is  nothing  in  the  terms  of  the  paragraphs 
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palpably  demanding  a  differing  construction  of  the  provisions 
adapted  to  these  two  conditions. 

The  Courts  of  the  State  have  been  in  marked  discord  in 
their  interpretation  of  the  latter  clause,  and  treat  it  as  a  ques- 
tion of  deep  perplexity.  It  is  certain  that  the  views  of  Courts 
of  co-ordinate  authority  are  in  irreconcilable  conflict  upon  the 
point. 

In  May  term,  1847,  the  Supreme  Court  of  the  State  de- 
cided that  the  statute  of  limitations  began  to  run  under  the 
second  clause  of  section  27,  on  the  fii'st  return  of  the  debtor 
within  the  State,  and  continued  running,  notwithstanding 
subsequent  absences.     {Randall  v.  WUkinSy  4  Denioj  577). 

In  December  of  the  same  year,  Chancellor  Walworth  put 
an  opposite  construction  upon  the  clause,  holding  that,  in  case 
of  repeated  absences  of  the  debtor  from  the  State,  the  whole 
were  to  be  combined,  and  that  the  bar  of  the  statute  was  not 
perfect  unless  the  defendant's  residence  in  the  State  for  six 
complete  years  after  his  first  return,  was  established.  {Didier 
v.  Davison^  2  Barh.  Ch.  i?.,  477).  The  Chancellor  did  not 
advert  to  the  prior  case  of  liandall  v.  WilkinSy  decided  by 
the  Supreme  Court. 

In  January,  1848,  the  Supreme  Court,  in  a  labored  and 
able  opinion,  maintained  the  doctrine  declared  by  the  same 
Court  in  BandaU  v.  WUhins^  but  without  referring  to  that 
case,  or  to  Didier  v.  Davison.  {Cole  v.  Jesaup^  2  Barb,  S, 
a  B.,  309). 

In  May,  1848,  the  same  Court  decided  the  question  against 
the  decision  of  this  Court  in  Dorr  v.  Swartwoutj  and  in  con- 
formity with  the  opinion  of  the  Chancellor  in  Didier  v.  Da- 
vison j  but  without  citing  the  last  case,  or  either  of  the  two 
preceding  adjudications  in  the  Supreme  Court.  {Bvrroughs 
V.  Bloomer^  5  Denio^  532). 

In  Ford  v.  Bahcock^  (2  Sandf.  S.  C.  7?.,  518),  the  Superior 
Court  of  the  City  of  New  York  adopted  the  views  of  the 
Supreme  Court  in  Burroitghs  v.  Bloomer^  and  held  that  the 
bar  of  the  statute  did  not  continue  to  run  after  the  first  return 
of  the  debtor  to  the  State,  but  was  interrupted  by  after  ab- 


NOVEMBER,  1855.  889 


Richardson  v.  Curtis. 


sences,  the  aggregate  of  which  must  be  computed  and  de- 
ducted from  the  time  since  the  cause  of  action  accrued. 

It  was  stated,  on  the  argument  before  us,  that  Cole  v.  Jesstip 
had  been  reversed  in  the  Court  of  Appeals.  We  find  no  note 
of  such  decision  in  the  reports  of  that  Court.  We  do  not 
feel  constrained,  in  the  present  position  of  the  subject,  to  en- 
ter into  a  discussion  of  the  relative  weight  of  the  discordant 
adjudications  of  the  State  tribunals,  and  shall  leave  the  case 
of  Dorr  v.  Swartwout  to  have  effect,  until  we  have  authentic 
evidence  that  the  interpretation  of  the  statute  is  definitively 
settled  by  the  Court  of  Appeals  of  the  State. 

The  point  is  practically  of  no  importance  in  this  cause,  be- 
cause the  plaintiffs'  right  of  action  is,  in  our  judgment,  pre- 
served upon  another  ground.  The  defendant,  under  the  cir- 
cumstances stated  in  the  pleadings,  was,  when  his  liability 
accrued,  exempt  by  virtue  of  the  2d  section  of  the  Act  of 
March  3d,  1839,  (5  U.  S.  Stat  at  Large^  348),  from  suit  against 
him  personally  to  compel  him  to  repay  duties  collected  by  him 
officially,  and  paid  into  the  United  States  Treasury.  {Gary 
V.  OurtiSy  3  ZZino.,  286).  This  exemption  continued  until  the 
Act  of  February  26th,  1845,  (5  (7.  S.  Stat  at  Large^  727), 
was  passed.  Less  than  five  years  elapsed  from  that  period  to 
the  institution  of  this  suit. 

The  first  payment  of  duties  was  exacted  by  the  defendant 
from  the  plaintiffs,  on  the  14th  of  February,  1843,  and  the 
last  of  the  series  of  payments  on  the  16th  of  March,  1844. 
At  both  of  those  periods  the  Act  of  March  3d,  1839,  was  in 
force,  and  the  defendant,  under  its  operation,  was  exempt 
from  liability  to  an  action  by  the  plaintiffs  in  relation  to  the 
duties  and  imposts  levied  and  received  by  him,  and  now 
sought  to  be  recovered  back.  The  earliest  period  at  which 
he  became  suable,  was  the  26th  of  February,  1845  ;  and,  in 
our  judgment,  he  is  precluded  from  setting  up  the  lapse  of 
time  anterior  to  that  period,  in  bar  of  the  action. 

Judgment  for  plaintiffs. 
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After  the  expiration  of  ten  dajs  from  the  rendering  of  a  judgment  or  decree, 
within  which  time  the  party  appealing  or  aoing  out  a  writ  of  error  must,  if  he 
desires  to  stay  execution,  serve  a  copy  of  his  petition  of  appeal  or  writ  of  error, 
and  of  its  allowance,  by  lodging  a  copy  thereof  in  the  Clerk*8  office,  for  the  ad- 
Terae  party,  this  Court  has  no  power,  under  §  23  of  the  Act  of  September  24th, 
1789,  (1  U.  S.  Stat,  at  Lctrge^  86),  or  under  g  2  of  the  Act  of  March  8d,  1803, 
(2  /i.,  244),  to  permit  such  service  to  be  made  nunc  pro  tune,  as  if  made  within 
such  ten  days. 

All  the  requirements  of  the  statute,  necessary  for  the  stay  of  execution,  must  be 
complied  with  within  the  ten  day?. 

(Before  NxLSoa,  J.,  Southern  District  of  New  Tork,  November  30th,  1855). 

« 

In  this  caBe,  i^hicli  was  a  libel  in  rem^  after  tliis  Cionrt 
had,  on  the  appeal  of  the  claimants,  afSrmed  the  decree  of 
the  District  Court  in  favor  of  the  libellant,  the  claimants 
took  an  appeal  to  the  Supreme  Court,  but  omitted  to  serve  a 
copy  of  their  petition  of  appeal,  and  of  its  allowance,  by  lodg- 
ing a  copy  thereof  in  the  oflBce  of  the  Clerk  of  this  Court,  for 
the  libellant,  within  ten  days,  Sundays  exclusive,  after  the  de- 
cree of  this  Court  was  made,  as  is  required  by  the  second  sec- 
tion of  the  Act  of  March  3d,  1803,  (2  U.  S.  Stat,  at  Large^  244), 
adopting,  in  relation  to  appeals,  the  provisions  of  the  twenty- 
third  section  of  the  Act  of  September  24th,  1789,  (1  Id.^  85), 
in  regard  to  writs  of  error,  to  make  an  appeal  operate  as  a 
stay  of  execution.  After  the  ten  days  had  expired,  the 
claimants  obtained  from  Judge  IngersoH,  on  notice  to  the 
libellant,  an  order  allowing  them  to  lodge  a  copy  of  their  pe- 
tition of  appeal,  and  of  its  allowance,  in  the  Clerk's  office,  for 
the  libellant,  nunc  pro  ttmo^  as  if  done  within  the  ten  days. 
The  libellant  now  moved  to  set  aside  the  order. 

Alexander  Clarhe^  for  the  libellant. 

John  E.  BurriU^  Jr.^  for  the  claimants. 
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Nelson^  J.  The  question  involved  in  this  motion  has  been 
up  several  times  in  this  Court,  and  also  in  the  Supreme 
Court ;  and  it  has  been  uniformly  held,  that  if  the  party  ap- 
pealing, or  taking  out  a  writ  of  error,  desires  to  stay  execu- 
tion, he  must  comply,  within  the  ten  days,  with  all  the  re- 
quirements of  the  statute.  Although  the  Court  has  some- 
times enlarged  the  time  before  ^the  expiration  of  the  ten  days, 
yet  it  is  not  within  its  power  to  dispense-  with  any  of  the 
requisitions  of  the  statute,  and  it  cannot,  after  the  expiration 
of  the  ten  days,  make  such  an  order  as  was  made  in  this 
case.  The  order  must,  therefore,  be  vacated.  Execution  on 
the  decree  of  this  Court  cannot  be  stayed,  although  the 
claimants  can  still  prosecute  their  appeal  to  the  Supreme 
Court,  if  they  desire. 


CoBNELius  V.  S.  Roosevelt  and  others 

vs. 
Hugh  Maxwell. 

Under  the  tariff  Act  of  July  80th,  1846,  (9  IT,  &  Slot,  at  Large^  42),  glass 
which  is  neither  broad,  nor  crown,  nor  cylinder  window  glass,  and  is  used  for 
glazing  windows^  boolt-cases  and  pictorcs,  and  generally  for  the  purpose  for 
which  other  window  glass  is  used,  is  liable  to  a  duty  of  30  per  cent  ad  valorem 
ander  schedule  C  to  said  Act,  as  being  witUn  the  terms  **  manufactures,  arti- 
cles, yessels  and  wares  of  glass,  or  of  which  glass  shall  be  a  component  mate- 
rial, not  otherwise  proTided  for.** 

In  ascertaining  the  meaning  of  terms  used  in  a  tariff  Act,  recourse  is  had  to 
their  meaning,  according  to  the  commercial  understanding  of  the  terms  in  our 
marlLets  at  the  time  the  Act  was  passed ;  and,  where  it  does  not  appear  from 
the  Act  itself^  that  some  other  certain  fixed  meaning  is  intended  by  the  terms 
used,  they  are  to  be  understood  according  to  the  conmiercial  meaning  of  the 
terms  in  our  markets  at  the  time  the  Act  was  passed ;  but,  where  it  does  appear 
by  the  Act  itself^  that  a  particular  meaning  was  intended  by  the  terms  used, 
that  particuUr  meaning  must  be  adopted,  in  giving  a  construction  to  the  Act 
whatever  the  commercial  meaning  of  the  terms  may  have  been. 

It  is  not  to  be  presumed  that  Congress,  when  it  substitutes  the  provisions  of  one 
tariff  Act  for  those  of  another,  intends  to  use  terms  in  a  sense  different  from 
that  which  in  which  they  were  used  in  the  prior  Act 

Under  the  Act  of  March  8d,  1848,  (5  U,  8,  Stat,  at  Large,  625X  the  value  of 
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the  Bremen  thaler  of  72  grotcs,  at  the  Castom-House,  is  fixed  at  71  cents ;  and, 
if  a  Collector,  in  assessing  duties  on  an  invoice  and  entry  made  oat  in  Bremen 
tbalcrs,  computes  the  thaler  at  a  higher  rate  than  71  cents,  the  excess  of  duties 
paid  in  consequence  of  such  computation,  may,  if  paid  under  a  proper  protest, 
be  recovered  back. 

(Before  Inokrsoll,  J.,  Southern  District  of  New  York,  January  23d,  1856). 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  duties  paid  by  the 
plaintiffs  on  an  importation  from  Bremen  of  an  article 
known  in  commerce  as  polished  window  glass^  and  some- 
times called  jpoUahed  crystal  plate  window  glass^  and  sonie- 
times  German  plate^  or  crystal  glass^  or  polished  plate, 

John  S.  McC'ullohy  for  the  plaintiffs. 

J.  Prcscott  HaU.  for  the  defendant. 

Ingebsoll,  J.  The  glass  in  question  in  this  case  is  nei- 
ther broad  nor  crown  nor  cylinder  window  glass.  It  is  used 
for  glazing  windows,  book-oases  and  pictures,  and  generally 
for  the  purposes  for  which  other  window  glass  is  used.  The 
duty  charged  upon  the  importation  by  the  defendant  was  a 
duty  of  30  per  cent,  ad  valorem.  The  plaintiffs  insisted  that 
the  duty  authorized  by  law  was  one  of  only  20  per  cent,  ad 
valorem^  and  they  paid  the  excess  under  a  proper  protest. 

The  invoice  and  entry  were  in  Bremen  thalers,  of  72 
grotes  each.  The  Collector,  in  fixing  the  value  in  the  cur- 
rency of  the  United  States,  computed  the  thaler  of  72  grotes 
at  78}  cents.  The  plaintiffs  insisted  that  the  thaler  should 
be  computed  at  71  cents.  The  excess  caused  by  the  com- 
putation of  the  value  of  the  thaler  adopted  by  the  Collector, 
was  also  paid  under  a  proper  protest. 

The  3d  section  of  the  Act  of  July  30th,  1846,  (9  U.  S. 
Stat,  at  LargCy  42),  provides  as  follows:  '*  There  shall  be 
levied,  collected  and  paid,  on  all  goods,  wares  and  merchan- 
dise imported  from  foreign  countries,  and  not  specially  provid- 
ed for  in  this  Act,  a  duty  of  twenty  per  centum  ad  valorem?^ 
The  articles  contained  in  Schedule  C  of  the  Act  are  to  pay 
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a  duty  of  30  per  cent,  ad  valorem.  Such  articles,  there- 
fore, are  specially  provided  for  in  the  Act.  The  articles  of 
glass  set  down  in  Schedule  C  are  as  follows:  "  Glass,  colored, 
stained  or  painted ;  glass  crystals  for  watches ;  glasses  or  peb- 
bles for  spectacles ;  glass  tumblers,  plain,  moulded  or  pressed, 
not  cut  or  punted;  paintings  on  glass;  porcelain  glass." 
"Manufactures,  articles,  vessels,  and  wares  of  glass,  or  of 
which  glass  shall  be  a  component  material,  not  otherwise  pro- 
vided for."  The  articles  contained  in' Schedule  E  are  to  pay 
a  duty  of  20  per  cent,  ad  valorem.  The  articles  of  glass  set 
down  in  Schedule  E  are  as  follows  :  "  Window  glass,  broad, 
crown,  or  cylinder."  No  other  article  of  glass  is  set  down  in 
Schedule  E.  It  is  admitted  by  both  parties,  that  the  glass  im- 
ported by  the  plaintiffs  is  neither  broad,  nor  crown,  nor  cylin- 
der window  glass,  and  is  not  embraced  or  provided  for  in 
Schedule  E.  The  plaintiff's  claim  that  the  goods  imported  by 
them  are  not  embraced  or  specially  provided  for  in  any  sched- 
ule or  section  of  the  Act ;  that  they  come  under  the  descrip- 
tion of  "  all  goods,  wares,  and  merchandise  imported  from  for- 
eign countries,  and  not  specially  provided  for,"  mentioned  in 
the  3d  section  of  the  Act,  and  are,  therefore,  subject  to  pay  a 
duty  of  only  20  per  cent,  ad  valorem.  The  defendant  insists 
that  the  goods  in  question  are  embraced  in  Schedule  C  of  the 
Act ;  that  they  are  specially  provided  for  in  that  schedule, 
under  the  description  of  "  manufactures,  articles,  vessels,  and 
wares  of  glass,  or  of  which  glass  shall  be  a  component  mate- 
rial ; "  and  that  tTiey  are  "  not  otherwise  provided  for  "  in  the 
Act.  He,  therefore,  claims  that  they  were  subject  to  a  duty 
of  ZO  per  cent,  ad  valorem^  and  that  he  was  right  in  charging 
dutieis  at  that  rate. 

In  ascertaining  the  meaning  of  terms  used  in  Tariff^  Acts, 
as  such  Acts  relate  to  commerce,  recourse  is  had  to  their  mean- 
ing, according  to  the  commercial  understanding  of  the  terms 
in  our  markets,  at  the  time  the  Acts  were  passed  ;  and,  where 
it  does  not  appear  from  the  Act  itself,  that  some  other  certain 
fixed  meaning  is  intended  by  the  terms  used,  then  they  are 
to  be  understood  according  to  the  commercial  meaning  of  the 
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terms  in  our  markets  at  the  time  the  Act  was  passed.  {Cnr- 
tis  V.  Martin^  8  How.^  106,  and  cases  there  cited ).  The  or- 
dinary and  common  meaning  given  to  the  terms  ^^  mannfac- 
tures,  articles,  vessels,  and  wares  of  glass,"  would  include 
window  glass  or  glass  for  windows.  And  the  plaintiffs,  in 
order  to  exempt  their  goods  from  the  payment  of  a  duty  of 
30  per  cent,  ad  valarenhj  must  satisfactorily  show,  that  at 
the  time  the  Act  of  July  80th,  ISlff,  was  passed,  the  com- 
mercial understanding  of  the  terms  in  our  markets,  was  dif- 
ferent from  their  ordinary  meaning,  and  that  the  oommercial 
meaning  of  the  terms,  at  that  time,  in  our  markets,  was  well 
and  generally  understood,  and  did  not  include  any  kind  of 
window  glass.  In  other  words,  they  must  show  that  at  the 
time  the  Act  was  passed,  the  terms  ^'  manufactures,  articles, 
vessels,  and  wares  of  glass,"  according  to  the  definition  given 
to  them  by  commercial  men,  and  generally  known  and  un- 
derstood in  our  markets,  did  not  mean  glass  that  was  used 
tor  glazing  windows — that  window  glass  was  not,  according 
to  the  commercial  definition  of  it  in  our  markets,  known  as  « 
manufacture,  or  an  article,  or  a  vessel,  or  a  ware  of  glass. 

There  is  no  proof  to  show  that,  at  the  time  the  Act  of  July 
30th,  1816,  was  passed,  the  commercial  understanding  of  these 
terms  in  our  markets  was  different  from  the  ordinary  mean- 
ing of  the  terms.  To  be  sure,  an  attempt  is  made  to  show 
that,  in  the  month  of  December,  1853,  more  than  seven  years 
after  the  Act  was  passed,  and  when  this  cause  was  tried,  the 
commercial  understanding  then  of  the  terms  "  manufactures, 
articles,  vessels,  and  wares  of  glass,  or  of  which  glass  shall 
be  a  component  material,"  did  not  designate  or  include  any 
kind  of  window  glass.  If  this  attempt  were  successful,  it 
would  not  prove  that,  at  the  time  the  Act  was  passed,  the 
'commercial  meaning  of  the  terms  was  different  from  their  or^ 
dinary  meaning.  And,  even  if  it  had  been  proved  that  the 
commercial  meaning,  at  the  time  the  Act  was  passed,  was  that 
those  terms  did  not  include  or  designate  any  kind  of  window 
glass,  it  would  not  necessarily  follow  that  the  conamercial  un- 
derstanding of  the  terms  should  be  adopted,  in  giving  a  con- 
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struction  to  tlie  Act.  The  commercial  understanding  of  the 
terms  might  be  adopted,  if  it  did  not  appear,  by  the  Act 
itself,  that  a  different  meaning  was  intended  by  the  law 
makers.  And  if  it  does  appear,  by  the  Act  itself,  that  a  par^ 
ticnlar  meaning  was  intended  by  the  terms  used,  then  that 
particular  meaning  should  be  adopted,  in  giving  a  construc- 
tion to  the  Act,  whatever  the  commercial  meaning  of  the 
terms  may  have  been. 

By  the  Act  of  August  30th,  1842,  (5  TJ.  S.  Stat  at  Large, 
648),  most  of  the  articles  of  glass  ware,  which  by  that  Act 
.were  subjected  to  duties,  were  specified.  It  is  veiy  evident, 
from  that  Act,  that,  in  the  terms  all  articles  or  manufacbwre% 
of  glass  were  included  all  kinds  of  glass  wares,  whether  cut 
glass,  moulded  or  pressed  glass,  vials  and  bottles,  jars,  demi- 
Johns  and  carboys,  window  glass,  glass  in  sheets  or  tables, 
plate  glass,  porcelain  glass,  colored  glass,  or  any  other  kind 
of  glass.  And  it  is  not  to  be  presumed  that  Congress,  when  it 
substituted  the  provisions  of  the  Act  of  1846  for  those  of  the 
Act  of  1842,  intended  to  use  terms  in  a  sense  different  from 
that  in  which  they  had  been  used  in  the  prior  Act.  K  Con- 
gress did  so  intend,  it  must  be  shown. 

In  the  Act  of  1846,  very  few  of  the  articles  of  glass  ware 
are  specified.  In  Schedule  B,  "  glass,  cut"  is  provided  for ; 
and  that  is  the  only  kind  of  glass  provided  for  in  that  sched- 
ule. That  was  to  pay  a  duty  of  iOper  cent.  No  other  kind 
of  glass  is  provided  for  until  we  come  to  Schedule  C.  "  Glass, 
cut "  having  been  provided  for  in  Schedule  B,  no  other  pro- 
vision was  required  for  that.  No  subsequent  general  pro- 
vision, even  if  it  were  without  qualification,  would  include 
that.  In  Schedule  C,  the  provision  is,  "  manufactures,  arti- 
cles, vessels,  and  wares  of  glass,  or  of  which  glass  shall  be  a 
component  material,  not  otherwise  provided  for,"  which  are 
to  pay  a  duty  of  80  j[>er  cent.  This  general  provision,  even 
without  the  qualification,  would  not  embrace  "  glass,  cut,"  for 
that  had  been  disposed  of.  The  "  not  otherwise  provided  for  " 
refers,  therefore,  to  some  other  kind  of  glass,  to  be  provided 
for  in  the  subsequent  part  of  the  Act,  which  the  framcrs  of 
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the  law  thought  would  be  included  in  the  general  provision, 
unless  it  was  otherwise  provided  for.  And,  in  looking  at  the 
subsequent  schedules,  we  find  in  Schedule  E,  "  window  glass, 
broad,  crown,  or  cylinder,"  set  down  as  subject  to  a  duty  of 
20  per  cent^  and  thus  ^*  otherwise  provided  for."  There  le  no 
article  set  down  in  any  schedule,  after  Schedule  C,  which,  by 
any  construction,  could  be  included  under  the  terms  "  manu- 
factures, articles,  vessels,  and  wares  of  glass,"  unless  "  win- 
dow glass,  broad,  crown,  or  cylinder,"  is  included  under  those 
terms. 

In  looking,  then,  into  this  Act  of  July  30th,  1846,  we  dis- 
cover that  Congress  has,  in  substance,  declared,  that  "  glass, 
cut,"  shall  pay  a  duty  of  40  per  cent.j  and  that  other  "  manu- 
factures, articles,  vessels,  and  wares  of  glass,"  "  not  otherwise 
provided  for,"  shall  pay  a  duty  of  SO  per  cent  As,  therefore, 
some  glass,  which,  without  a  special  provision,  would  be  em- 
braced in  these  general  terms,  is  to  be  otherwise  provided  for, 
and  as  a  certain  kind  of  window  glass  is  the  only  glass  that 
is  otherwise  provided  for,  it  necessarily  follows  that  window 
glass  was,  by  the  framcrs  of  the  law,  intended  to  be  compre- 
hended in  the  terms  "  manufactures,  articles,  vessels,  and 
wares  of  glass."  It  appears,  then,  by  the  provisions  of  the 
Act,  particularly  when  it  is  examined  in  connection  with  the 
Act  of  1842,  that  Congress  intended  to  include  within  these 
general  terms,  all  kinds  of  window  glass.  Such  being  tha 
intent  of  the  framers  of  the  law,  as  discovered  jfrom  the  law 
itself,  that  intent  must  prevail  over  any  meaning  of  those 
terms  as  understood  by  commercial  men,  even  if  it  had  been 
proved  that  the  latter  meaning  was  in  conflict  with  the  for- 
mer. The  polished  window  glass  of  the  plaintifis  is,  therefore, 
included  in  the  terms  "manufactures,  articles,  vessels,  and 
wares  of  glass,"  and,  as  it  is  not  otherwise  provided  for,  it  is 
subject  to  a  duty  of  30  per  cent^  and  the  Collector,  in  charg- 
ing that  duty,  adopted  the  correct  rate. 

But  the  Collector,  in  computing  the  thaler  of  72  grotes  at 
78|  cents,  when  fixing  the  value  of  the  importation  in  the 
currency  of  the  United  States,  committed  an  eiTor.    It  should 
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have  been  computed  at  oaly  71  cents.  The  Act  of  March  3d, 
1848,  (5  U.  S.  Stat,  at  large,  625),  fixes  the  value  of  the 
thaler  of  72  grotes,  at  the  Custom-House,  at  71  cents.  By 
that  error,  the  plainti&  were  compelled  to  pay  an  excess  of 
duty  not  authorized  by  law,  and  they  are  entitled  to  judg- 
ment for  such  excess,  with  interest,  to  be  computed  at  the 
Custom-House. 


Fbederick  Schuchabdt  and  akotueb 

vs. 

COBNEMUS   W.    LaWBENCE. 

'  Where,  on  several  importations  of  gin,  the  quantity  which  arriyed  was,  througli 
leakage,  less  than  the  quantity  stated  in  the  invoice,  and  the  Collector  exacted 
duties  on  the  quantity  stated  in  the  invoice,  which  were  paid  under  the  fol- 
lowing protests,  written  on  the  face  of  the  entries :  "  The  actual  gauge  and 
2  per  cent,  claimed  for  leakage  " — ^**  The  actual  gauge  and  2  per  cent,  claimed 
for  wantage  and  leakage  " — ^'  The  actual  guage  and  2  per  cent,  for  leakage 
claimed  on  this  entry:*'  Held^  that  these  protests  were  sufficient,  under  the 
Act  of  February  26th,  1845,  (5  U.  S.  Stat,  at  Large,  727). 

The  duty  on  brandies  and  other  liquors  is,  under  the  decision  in  Lawrence  v. 
CoiweSj  (13  ffow,y  488),  to  be  assessed  on  the  actual  quantity  which  arrives  in 
the  United  States,  and  no  duty  is  to  be  paid  on  what  leaks  out  during  the  voy- 

*  age. 

(Before  Ixgecsoll,  J.,  Southern  District  of  Kew  York,  January  23d,  1866). 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  duties  paid  by  the 
plaiDtiffs  on  sundry  importations  of  gin. 

John  S,  McCuUoh,  for  the  plaintiffs. 

Benjamin  t.  Dunning,  for  the  defendant. 

Inqebsoll,  J.  In  the  case  of  Lavyrence  v.  CasweU,  (13 
now.,  488),  the  Supreme  Court  decided,  that  the  duty  of  100 
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'per  cent,  ad  valorem  on  brandies  and  other  liquors,  was  to  bo 
assessed  on  the  actual  quantity  which  arrived  in  the  United 
States,  and  not  on  the  quantity  stated  in  the  invoices ;  in 
otlier  words,  that  there  should  be  no  duty  paid  on  that  which 
had  leaked  out  of  the  casks  during  the  voyage. 

From  May  1st,  1847,  to  September  21st,  1850,  the  plaintiffs 
imported  into  New  York,  on  five  different  occasions,  a  certain 
number  of  pipes  of  gin.  On  each  importation,  there  was  a 
leakage  of  the  gin.  The  duties  charged  and  paid  were  on  the 
quantity  as  stated  in  the  invoice,  and  not  on  the  actual  quan- 
tity which  arrived  in  the  United  States.  The  excess  of  duties 
can  be  recovered  back,  provided  there  was  a  protest  at  the 
time  of  each  payment.  On  two  importations  by  the  An- 
gelique,  one  May  5th,  1847,  and  the  other  September  13th, 
1847,  the  excess  of  duties  was  paid  under  the  following  pro- 
test, written  on  the  face  of  the  entiy :  "  The  actual  gauge  and 
2  per  cent,  claimed  for  leakage.  Schuchardt  &  Gebhard."  On 
two  other  importations  by  the  same  ship,  one  May  28th,  1848, 
and  the  other  September  28th,  1848,  the  excess  of  duties  was 
paid  under  the  following  protest,  written  on  the  face  of  the 
entry :  ^^  The  actual  gauge  and  2  per  cent  claimed  for  wantage 
and  leakage.  Schuchardt  &  Gebhard."'  On  an  importation 
by  the  same  ship,  February  5th,  1849,  the  excess  of  duties 
was  paid  under  the  following  protest,  written  on  the  face  of 
the  entry :  "  The  actual  gauge  and  2  per  cent  for  leakage 
claimed  on  this  entry.     Schuchardt  &  Gebhard." 

The  question  is  upon  the  sufficiency  of  these  five  several 
protests.  The  Act  of  February  26th,  1845,  (5  U.  8.  Stat  at 
Large^  727),  provides,  that  no  action  shall  be  maintained 
against  any  Collector,  to  recover  back  duties  paid,  unless,  at  or 
before  the  payment  of  the  duties,  there  was  a  protest  in  writ- 
ing, signed  by  the  claimant,  setting  forth  distinctly  and  spe- 
cifically the  grounds  of  objection  to  the  payment.  The  above 
protests  are  short.  They  are  in  writing,  and  signed  by  the 
claimants.  They  were  presented  to  the  Collector  at  or  before 
the  payment  of  the  duties.  They  claim  that  the  Collector  should 
not  collect  duties  on  any  quantity  above  the  actual  gauge. 
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From  them  the  Collector  would  understand  that  they  distinct- 
ly and  specifically  set  forth,  as  a  ground  of  objection  to  the 
payment  of  the  duties,  that  they  were  assessed,  not  only  on 
the  quantity  which  arrived  in  the  United  States,  but  on  a 
greater  quantity.    The  protests  are,  therefore,  sufBcient. 

Judgment  must  be  rendered  for  the  plaintiffs  for  the  excess 
of  duties,  with  interest  from  the  time  of  payment. 


Joseph  W.  Alsop,  Jb.,  and  akotuee 

vs. 
IIuoH  Maxwell. 

Whore,  on  an  importation  of  copper  from  Chili,  the  invoice  and  entry  were  made 
out  in  dollars,  in  the  currency  of  Chili,  and  were  accompanied  by  a  consular 
certiBcate,  which  showed  that  the  Chill  dollar  waa  worth  but  ninety  cents 
in  United  States  currency,  but  the  Collector  assessed  duties  on  the  invoice 
as  made  out,  without  allowing  for  the  depreciation :  ITeld^  that  the  deprecia- 
tion should  have  been  allowed  for,  and  that  the  excess  of  duties  paid  could  be 
recovered  back. 

The  case  of  Craiy  v.  MaxwU^  (2  Blatchf.  C,  C  i2.,  645),  cited  and  approved. 

(Before  Inqbbsoll,  J.,  Southern  District  of  New  York,  January  2dd,  1856). 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  duties  paid  by  tlie 
plaintifife  on  a  quantity  of  copper  imported  by  them  from 
Chill,  in  January,  1851. 

John  S,  McCuUohj  for  the  plaintiffs. 

Benjamin  F.  Dunning^  for  the  defendant. 

iNGSfasoLL,  J.  The  original  invoice  of  the  copper  in  this 
case,  was  made  out  in.  the  currency  of  Chili,  which  was  depre- 
ciated about  10  per  cent  /  and  a  consular  certificate,  which 
accompanied  the  invoice,  showed  that  the  currency  in  which 
the  invoice  was  made  out,  was  so  depreciated.     The  invoice, 
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with  the  consular  certificate  attached,  was  preseuted  at  the 
Custom-House,  upon  the  importation  of  the  copper.  The  enr 
try  was  made  out  in  conformity  with  the  invoice.  In  Chili 
the  doubloon,  worth  in  fineness  and  weight,  in  the  United 
Slates,  only  about  sixteen  dollars,  is  a  legal  tender  at  seven- 
teen dollars  and  one  quarter ;  and  accounts  and  purchases  in 
Chili  are  settled  and  paid  for  in  doubloons,  and  are  stated  in 
dollars  at  the  rates  at  which  doubloons  there  pass  current  in 
commercial  transactions,  which  is  about  10  per  cent  deprecia- 
tion from  the  value  fixed  by  law.  The  consular  certificate 
shows  that,  in  Chili,  the  true  value  of  eight  reals,  or  one  dol- 
lar, of  the  currency  of  Chili,  is  ninety  cents,  estimated  in 
Spanish  or  American  dollars.  The  value  of  the  copper,  as 
set  down  in  the  invoice,  was  $21,957  07,  as  made  out  in  Chili 
currency.  The  plaintiflEs  claimed  that  the  duties  to  be  paid 
in  American  or  Spanish  milled  dollars,  should  be  paid  on  the 
value  of  the  invoice  in  American  or  Spanish  dollars,  and  not 
on  the  value  of  the  invoice  in  the  currency  of  Chili:  This 
claim  of  tlie  plaintiffs  the  Collector  disregarded,  and  charged 
and  collected  the  duties  in  American  dollars,  upon  the  invoice 
as  made  out  in  the  currency  of  Chili. 

It  was  decided  by  this  Court,  in  the  case  of  Craig  v.  Max- 
welly  (2  Blajtchf.  C.  C.  li.y  545),  that,  upon  a  state  of  facts 
such  as  exists  in  this  case,  the  plaintiffs  could  recover.  The 
object  of  the  tariff  law  was,  that  upon  goods  of  the  kind  im- 
ported by  the  plaintiffs,  a  certain  ad  valorem  duty  should  be 
paid  upon  their  value  in  the  country  from  which  they  were 
imported.  The  Collector  disregarded  the  consular  certificate, 
and,  by  the  rule  adopted  by  him,  a  greater  ad  valorem  duty 
has  been  exacted  than  was  authorized  by  law. 

Judgment  must  be  rendered  in  favor  of  the  plaintiffs,  for 
the  excess,  with  interest,  to  be  adjusted  at  the  Custom-House. 
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WiLUAM  Crowley  and  others  vs.  Hugh  Maxwell. 

Where  a  profeest  against  the  "payment  of  duties,  and  of  a  penalty  for  undcrralu- 
ation,  after  appraisement  and  i^-appraisement,  on  an  invoice  of  needles,  only 
claimed  that  the  inyoice  stated  the  fair  valao  of  the  needles  when  procured 
abroad,  and  neither  the  protest,  nor  the  inyoice,  nor  the  entry,  stated  when  the 
needles  were  procured,  or  that  they  had  been  purchased,  and  the  appraise- 
ments were  based  on  the  value  of  the  needles  when  shipped,  and  exceeded  the 
invoice  value :  JBeld^  that,  although  the  needles  were  procured  by  purchase 
some  time  before  they  were  shipped,  and  the  price  paid  for  them  was  the  value 
stated  in  the  invoice,  and  was  their  fur  market  value  abroad  at  the  time  of 
their  purchase,  yet,  under  the  protest,  the  importer  could  not  claim  that  the 
needles  were  procured  at  any  other  period  than  the  date  of  their  shipment,  and 
the  appraisements  were  regular. 

Under  the  16th  section  of  the  Act  of  August  80th,  1842,  (6  U.  8,  Stat,  at  Largt, 
668),  a  Collector  is  justified  m  taking  the  time  of  the  shipment  from  abroad 
of  goods  as  the  time  of  their  purchase,  unless  he  is  notified,  by  the  entry,  or 
invoice,  or  protest,  or  in  some  other  way,  that  some  other  time  was  the  time  of 
their  purchase,  and  should  be  taken  as  the  time  for  their  appraisal. 

The  cases  of  Pierton  v.  Maxwell,  (2  Blatehf.  C,  C,  i2.,  607),  Camett  v.  Launtnee, 
{IcLy  612),  Foeke  y.  Lawrerice^  (Id.,  608),  and  J^otnson  v.  Maxwell,  (Id.,  886), 
cited  and  approved. 

A  protest  which  merely  claims  that  an  apprusemcnt  was  illegal,  butMoes  not  state 
in  what  the  iUegality  consisted,  is  insufficient,  under  the  Act  of  February  26tb, 
1846,  (6  U.  S,  Stat,  at  Large,  727). 

(Before  Ikqxbsoll,  J.,  Southern  District  of  New  York,  January  2Sd,  1866). 

This  was  an  action  against  the  Collector  of  the  port  of 
Kew  York,  to  recover  back  an  excess  of  duties,  and  a  penalty 
for  undervaluation,  paid  by  the  plaintiffs  on  a  quantity  of 
needles  imported  by  them  from  England  in  January,  1851. 

John  S.  McCvllohy  for  the  plaintiffs. 

J.  Prescott  JlaU^  for  the  defendant. 

Ingebsoll,  J.    The  needles  in  question  in  this  case  were 
purchased  by  the  plaintiffs  in  England  at  various  times, 
27 
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between  two  and  tliree  months  before  they  were  shipped. 
Upon  their  arrival  at  New  York,  they  were,  by  order  of  the 
Collector,  appraised  by  the  appraisers,  who  valued  them  at 
a  sum  much  greater  than  that  stated  in  the  entry.  They 
vahied  them  as  of  the  time  when  they  were  shipped  from 
Liverpool.  The  plaintiffs,  being  dissatisfied  with  this  ap- 
praisal, demanded  a  re-appraisal,  which  was  accordingly  had, 
and  the  re-appraisei*s  valued  them  at  a  sum  a  little  less  than 
the  sum  fixed  by  the  first  appraisers,  but  exceeding,  by  more 
than  10  per  i)enty  the  value  set  down  in  the  entry.  The  last 
appraisal  was  also  based  upon  the  value  of  the  goods  when 
shipped  fi-om  Liverpool.  The  duties  were  collected  upon  the 
last  appraisal,  and  an  additional  duty  of  20  per  cent^  for  the 
undervaluation,  was  also  imposed  and  collected.  The  value 
set  down  in  the  invoice  and  entry  was  the  price  paid  for  the 
needles  at  the  time  they  were  purchased.  But  there  is  no 
evidence  to  show  that  the  price  at  the  time  ot  the  purchase 
was  different  from  what  it  was  at  the  time  of  the  shipment 
from  Liverpool.  The  invoice  of  the  needles,  which  was  dated 
on  the  9th  of  Januaiy,  1851,  and  exhibited  at  the  Custom- 
House,  did  not  show  that  they  had  been  purchased,  or  how 
they  had  been  procured.  The  entry  did  not  show  this.  And 
there  was  no  document  exhibited  at  the  Custom-House  to 
show  when  they  had  been  purchased. 

Upon  paying  the  duties  demanded,  the  plaintiffs,  in  a  let- 
ter addressed  to  the  defendant,  used  the  following  language : 
"  In  making  this  payment,  we  reiterate  our  protest  against  the 
same,  and  against  the  illegal  and  oppressive  appraisement 
which  has  been  made^  averring  that  our  invoice  states  the  fair 
value  of  the  needles  when  procured  in  England,  and  we  notify 
you  that  we  shall  hold  you  and  the  Government  responsible 
in  damages  for  this  exaction  of  excess  of  duties."  After  the 
two  appraisements  had  been  completed,  the  plaintiffs  notified 
the  defendant,  by  letter,  under  date  of  February  8th,  1851, 
that  the  needles  were  entered  by  tliem  at  the  cost  of  about 
£271  2s.  Id. ;  and  they  tendered  to  the  defendant  $264,  which 
they  claimed  was  the  whole  duty,  with  legal  interest,  actually 


JANUAST,  1806.  403 


Crowley  v*  Maxwell 


due,  according  to  the  fair  value  of  the  goods  when  procured 
by  them  in  England,  and  at  which  fair  value  they  claimed 
to  have  entered  them,  and  also  the  sum  of  $370  for  increased 
duty,  and  notified  the  defendant  that  they  should  resort  to 
all  proper  meand  to  recover  back  the  monies  tendered  ex- 
ceeding the  duties  on  the  valuation  at  which  the  goods  were 
entered.  Upon  the  payment  of  the  duties,  on  the  10th  of 
February,  1851,  they  again  protested,  and  notified  the  de- 
fendant that  the  invoice  stated  the  fair  value  of  the  needles 
when  procured  in  England,  and  protested  that  the  two  ap- 
praisements were  illegal,  but  did  not  state  in  what  particular 
they  claimed  them  to  be  illegal,  except  that  the  invoice  stated 
the  fair  value  of  the  needles  at  the  time  they  were  procured 
in  England,  Neither  of  the  protests^  nor  the  invoice,  nor  the 
entiy  states  when  the  goods  were  procured  in  England — 
whether  they  were  procured  at  the  time  they  were  shipped, 
or  at  some  previous  time. 

The  proof  offered  on  the  trial  was,  that  the  needles  were 
obtained  i)y  the  plaintiffs  in  England,  where  they  were  man- 
ufactured, by  purchase,  two  or  three  months  before  they  were 
shipped ;  that  the  price  which  they  j^aid  for  the  same  was  the 
fair  market  value  of  the  same  in  the  chief  markets  in  Eng^' 
land,  at  the  time  the  purchase  was  made ;  and  that  that  price 
was  tiie  value  as  carried  out  and  stated  in  the  invoice.  As 
has  been  already  said,  the  two  ajppraisements  made  by  the 
appraisers  were  based  upon  their  value  at  the  time  they  were 
shipped.  The  16th  section  of  the  Act  of  August  30th,  1842, 
(5  U.  S.  Stat,  at  Large^  563),  and  which  was  in  force  when 
the  duties  in  question  were  imposed,  provides,  that  it  shall  be 
the  duty  of  the  Collector  to  cause  the  actual  market  value  or 
wholesale  price  of  goods,  when  purchased  in  a  foreign  coun- 
try and  imported  into  the  United  States,  at  the  time  when 
purchased,  in  the  principal  markets  of  the  country  Irom  which 
the  same  shall  have  been  imported  into  the  United  States,  to 
be  appraised  and  ascertained.  There  was  no  appraisement 
under  the  direction  of  the  Collector,  of  the  value  of  the 
needles  at  the  time  when  they  were  actually  purchased.    In- 
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deed  he  had  no  document  to  show  when  they  were  purchased. 
Such  appraisements  as  were  made,  were  of  their  value  at  the 
time  they  were  shipped.  The  price  carried  out  in  the  invoice 
was  the  market  value  at  the  time  they  were  purchased.  Un- 
der these  circumstances,  if  the  Collector  had,  before  the  im- 
position of  the  duties,  been  duly  notified  of  the  time  of  pur- 
chase, the  plaintiffs  would  have  been  entitled  to  their  goods 
upon  the  payment  of  duties  based  upon  their  value  as  set 
down  in  the  invoice.  {Maxwell  v.  Griswold,  10  Sow.,  242). 
And  they  would  have  a  right,  under  such  circumstances,  to 
recover  back  the  excess  of  duty  and  the  penalty  imposed  and 
paid,  provided  they  had  made  a  proper  protest.    (Ibid). 

But  it  is  claimed  by  the  defendant,  that  the  protest  which 
the  plaintiflb  made  was  insufBcient,  on  the  ground  that  it  did 
not  state  how  and  in  what  particular  the  appraisementB  made 
under  the  direction  of  the  Collector  were  illegal,  nor  when 
the  needles  were  purchased ;  that,  from  any  thing  that  ap- 
pears in  the  protest,  they  might  have  been  procured  at  the 
time  they  were  shipped ;  and  that,  if  they  were  procured  at 
that  time,  the  appraisements  were  legal. 

The  question  presented  by  this  claim  of  the  defendant  has, 
within  a  few  years  past,  been  frequently  before  this  Court, 
In  the  case  of  JPierson  v.  MaxweU,  (2  Blatchf.  C.  C.  JR.,  507), 
the  protests  were  "  against  the  payment  of  duty  on  (the  in- 
creased valuation  specified)  added  to  the  entry  value  by  the 
appraisers,  because  the  original  entry  was  the  actual  cost  and 
full  value  at  the  time  of  purchase."    The  Court,  in  giving  its 
"^  opinion  in  that  case,  says :  "  The  protests  designate  no  time 
of  purchase  different  from  that  indicated  by  the  invoices." 
"  The  plaintiffs  cannot,  under  the  protests,  set  up  a  different 
and  long  antecedent  period  of  purchase ;  nor  can  they  im- 
pugn the  appraisement,  by  giving  proof  of  any  irregular  acts 
of  the  appraisers  or  other  oflScers  in  making  it.    Those  par- 
ticulars should  have  been  distinctly  and  specifically  pointed 
out  to  the  Collector  by  the  protests,  in  order  to  enable  him  to 
rectify  any  thing  erroneous  in  the  manner  of  determining  the 
value  of  lie  goods,  or  in  the  selection  of  the  period  at  which 
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that  value  was  to  be  determmed."  In  the  case  of  Coniett  v. 
Lawrence^  (2  BlMchf.  C.  C.  JR.,  512),  the  Court,  in  speaking 
of  what  it  is  necessaiy  for  plaintiffs  to  set  forth  in  their  pro- 
test, in  order  to  make  it  available,  says  that  they  must  "  set 
forth  the  specific  objections,  and  refer  him "  (the  Collector) 
"  distinctly  to  the  facts  on  which  their  objections  rest,  in  order 
to  be  enabled  afterwards  to  avail  themselves  of  them,  in  an 
action  against  him."  In  the  case  oi  Focke  v.  Lawrence^ 
(2  Blatckf.  C.  C.  -ff.,  508),  the  Court,  in  giving  its  opinion, 
says :  "  If  they  "  (the  plaintiffs),  "  supposed  that  the  oflSqers 
of  the  Customs  had  committed  any  irregularity  in  ascertain- 
ing the  dutiable  value  of  the  iron,  or  if  they  desired  more 
formal  action  on  the  part  of  the  Collector,  the  protests  should 
have  called  his  attention  to  the  particular  omission  or  irregu- 
larity complained  of."  And  again :  "  The  Collector  is  not 
personally  subject  to  an  action,  unless  he  exacts  them  "  (the 
excessive  duties)  "  against  the  protest  of  the  importer,  '  set- 

•  ting  forth  distinctly  and  specifically  the  grounds  of  objection 
to  the  payment  thereof.'  This  is  demanded  by  the  statute, 
and  is  a  wise  safeguard  to  a  public  functionary  who  exercises 
a  very  delicate  and  difficult  trust,  while  it,  at  the  same  time, 

'  affords  every  reasonable  protection  to  the  rights  of  the  im- 
porter." "  The  protests  give  no  intimation  to  the  Collector 
that  the  purchases  were  at  a  time  dififerent  from  the  dates  of 
the  invoices,  or  that  the  market  prices  at  the  periods  of  pur- 
chase were  different  from  what  they  were  at  the  times  of  the 
shipments  or  at  the  dates  of  the  invoices."  To  the  same  effect 
are  other  decisions.  {Thmnpson  v.  Maxwell^  2  Blatchf.  C. 
a  E.,  385). 

Testing  the  protest  made  by  the  plaintiffs  by  the  rules  of 
law  laid  down  in  the  above  cited  cases,  tliere  is  no  difficulty 
in  determim'ng  its  insufficiency.  The  subject-matter  of  com- 
plaint which  the  plaintiffs  have  against  the  defendant  are — 

firet^  that  he,  as  Collector,  caused  an  appraisement  of  their 
needles  to  be  made,  fixing  their  value  at  the  time  of  their 
shipment  at  Liverpool,  instead  of  at  the  time  they  were  pur- 
chased, between  two  and  three  months  before  the  shipment ; 
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and,  secondy  that  the  appraisers  and  re-appraisers  condneted 
iiTegnlarly  and  illegally,  in  other  respects,  in  the  performance 
of  their  duty. 

As  to  the  first  cause  of  complaint,  the  protest  designates 
no  time  of  purchase  different  from  that  indicated  by  the 
invoice,  which  bears  date  the  9th  of  January,  1851,  the  day 
when  the  needles  were  shipped.    The  plaintiffe  cannot,  under 
this  protest,  set  up  a  different  and  long  antecedent  period  of 
purchase.    If  the  plaintiffs  intended,  at  the  time  the  protest 
was  made,  to  set  up  any  such  irregularity  as  this  in  the  ap- 
praisement, they  should  have  particularly  pointed  it  out,  so 
that  the  irregularity  could  be  corrected  by  the  Collector.    As 
has  been  shown,  neither  the  invoice  nor  the  entiy,  nor  any 
document  in  the  Oustom-House,  gave  notice  to  the  Collector, 
before  the  appraisement  was  made,  when  the  purchase  was 
made.    He  could  only  judge  of  the  time  when  the  needles 
were  procured,  by  the  date  of  the  invoice,  which  purported 
to  be  the  tim.e  they  were  shipped.    In  the  case  of  Focke  v. 
Lavyrence^  before  cited,  where  the  purchase  was  in  point  of 
fact  some  time  before  the  shipment,  and  where,  as  in  this 
case,  neither  the  invoice  nor  the  entry  showed  the  time  when 
the  purchase  was  made,  the  Court  says, -that,  "by  the  entries 
and  the  invoices,  the  Collector  was  justified  in  taking  the 
place  and  times  of  shipment,  as  those  of  the  purchases  of 
the  goods  in  question."    The  duty  imposed  upon  the  Collec- 
tor, by  the  16th  section  of  the  Act  of  August  30th,  1843,  to 
cause  the  actual  market  value  or  wholesale  price  of  goods, 
when  purchased  in  a  foreign  country  and  imported  into  the 
United  States,  at  the  time  when  purchased,  in  the  principal 
markets  of  the  country  from  which  the  same  shall  be  import- 
ed into  the  United  States,  to  be  appraised  and  ascertained, 
presupposes  that  the  -Collector  shall  have  knowledge  of  the 
time  when  they  were  purchased.    And,  if  he  has  no  such 
knowledge,  he  is  justified  in  taking  the  place  and  the  time  of 
shipment,  as  the  place  and  time  when  the  purchase  was  made. 
It  is  impossible  for  him  to  take  any  other  time,  unless  such 
other  time  is  made  known  to  him.    And  no  other  time  was 
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made  known  to  him,  either  by  the  invoice,  the  entry,  the  pro- 
test, or  any  other  document  in  the  Custom-House.  If  any 
other  time  was  the  time  of  purchase,  and  the  importer  wish- 
ed that  such  other  time  should  be  taken  as  the  time  for  the 
appraisal,  then  it  was  the  duty  of  the  importer  to  give  the 
proper  information  to  the  Collector,  of  such  other  time,  as 
the  true  time  of  the  purchase.  If  an  importer  does  not  give 
such  information,  and  suffers  in  consequence  of  such  neglect 
of  duty  on  his  part,  he  cannot,  in  an  action  against  an  official 
who  has  conducted  honestly  in  the  performance  of  a  delicate 
and  responsible  duty,  and  who  may  have  been  led  into  an 
error  (if  error  it  can  be  called)  by  the  neglect  of  duty  on  the 
part  of  the  importer,  be  permitted  to  take  advantage  of  such 
neglect  of  duty  and  make  such  official  suffer  by  it. 

The  other  ground  of  complaint  on  the  part  of  the  plaintiffs 
is,  that  the  appraisers  and  the  re>appraisers,  even  if  they  took 
the  proper  time  for  making  the  appraisement,  conducted,  in 
other  respects,  irregularly  and  illegally,  in  the  performance  of 
their  duty.  But  the  protest  docs  not  state  in  what  the  irreg- 
ularity and  illegality  now  complained  of  consisted.  They 
cannot  impugn  the  appraisement,  by  giving  proof  of  any 
irregular  acts  of  the  appraisers  or  other  officers  in  making  it, 
unless  they  have  specifically  pointed  out  to  the  Collector,  in 
their  protest,  the  irregularity  complained  of.  If  it  had  been 
pointed  out,*  the  Collector  would  have  had  an  opportunity  to 
correct  it.  He  could  not  determine,  from  the  protest,  that  the 
irregularity  now  complained  of  existed.  If  it  did  exist  and 
was  an  irregularity,  it  is  to  be  presumed  that  he  would  have 
had  it  corrected,  if  he  had  had  notice  of  it.  The  Act  of  Feb- 
ruary 26th,  1845,  (5  U.  S.  Stat,  at  Large^  727),  commonly 
called  the  protest  Act,  is  express,  that  the  protest  shall  and 
must  point  out,  distinctly  and  specifically,  the  grounds  of  ob- 
jection to  the  payment  of  the  duties  demanded.  This  protest 
does  not  comply  with  the  statute. 

Judgment  for  defendant. 
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JOUN   ScHMAmS  A£iD  OTHERS  V8.   IIdGH  M  AX  WELL. 

In  an  action  to  recover  back  duties,  no  exception  can  be  taken  to  an  appraiflc- 
ment  of  gooda,  wluch  does  npt  appear  on  the  fiice  of  it,  nnleaa  the  excq>tion 
is  distinctly  and  specifically  pointed  out  in  a  protest,  as  required  by  the  Act  of 
February  26th,  1846,  (6  U.  £L  StaJL  at  Large,  727). 

A  Collector  has  power,  inth  the  sanction  of  the  Secretary  of  the  Treasury,  to 
appoint  as  many  deputies  as  may  be  necessary ;  and  such  deputies,  unless  re- 
stricted, are  necessarily  clothed  with  the  power  which  thdr  principal  has. 

Wheneyer  an  oath  is  required  to  be  administered  by  a  Collector,  a  deputy  Col- 
lector may  administer  it. 

Under  the  8th  section  of  the  Act  of  July  30th,  1846,  (0  U,  S,  Stat,  at  Large,  48), 
an  importer  has  a  right  to  make,  in  his  entry,  an  addition  to  the  value  of  goods 
as  contained  in  his  invoice ;  but  the  additional  duty  or  penalty  of  20  per  cent, 
imposed  by  that  section,  attaches,  if  the  appraised  value  of  the  goods  exceeds, 
by  10  per  cent,  the  value  in  the  entry,  whether  such  addidon  has  been  made 
by  the  importer  or  not 

Under  the  16th  and  17th  sections  of  the  Act  of  August  80th,  1842,  (5  U,  8. 
Stat,  at  Large,  663,  664),  an  appraisal  of  gc>ods  by  the  public  appraisers  is  final 
and  conclusive,  unless  the  importer  gives  to  the  Collector  an  absolute  and  un- 
conditional notice  of  his  dissatisfaction  inth  such  appraisal 

Where  the  notice  given  to  the  importer  was  that  the  appraisement  was  not  satis- 
factory, and  that,  "  if  desired,"  such  evidence  and  statements  would  be  pro- 
duced to  the  Collector  as  could  be  furnished,  to  saUsfy  him  of  the  correctness 
of  the  hivoice  value :  Beld,  that  this  was  a  condiUonal  noUce,  and  was  either 
not  an  appeal  from  the  i^praisal,  or  was  an  abandonment  of  the  appeal,  and 
that  the  appruaal  was  final  and  conclusive. 

If,  on  an  appeal  from  an  appraisal,  a  Collector  illegally  refuses  ^  order  a  re-ap- 
praisal,  still  the  appraisal  is  not  set  aside  by  the  appeal,  and  is  conclusive  till 
a  re-appraisal  is  in  fact  made ;  and  the  only  remedy  of  the  importer  is  tin 
action  against  the  Collector  for  his  breach  of  duty. 

(Before  Inokrsoll,  J.,  Southern  District  of  New  York,  January  23d,  1866). 

This  was  an  action  against  tlie  Collector  of  the  port  of 
New  York,  to  recover  back  an  excess  of  duties,  and  penal- 
ties for  undervalnation,  paid  by  the  plaintiflfe  upon  two  im- 
portations of  goods  from  Liverpool,  in  the  year  1852,  one  in 
the  Washington  and  one  in  the  Asia. 

John  S.  McCuUohy  for  the  plaintifiEs. 

J.  Presoott  HaUy  for  the  defendant. 
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Ingbrsoll,  J.  The  importation  by  tlie  Washington  was 
made  on  the  15th  of  May,  1852.  An  entry  was  made  of  the 
same  at  the  Custom-House,  and  the  valae  as  contained  in  the 
entry  corresponded  with  the  value  set  down  in  the  invoice. 
The  goods  were  obtained  by  the  plaintiffs  by  purchase,  and 
the  purchase  price  was  the  price  contained  in  the  entry  and 
invoice.  The  purchase  was  made  about  two  months  before 
the  shipment.  The  appraisers  appraised  the  value  at  more 
than  10  j^r  cent,  above  the  value  <5ontained  in  the  entry.  A 
re-appraisement  was  demanded  by  the  plaintiffi,  and  the  re- 
appraisers  appraised  the  value  at  more  than  10  j>er  cent,  above 
the  value  contained  in  the  entry.  Both  the  appraisal  and  re- 
appraisal were  of  the  market  value  of  the  goods  at  the  time 
they  were  shipped.  Duties  were  exacted  upon  their  value  as 
found  by  the  re-appraisal ;  and,  also,  a  penalty  for  undervalu- 
ation-.   These  payments  were  made  under  protest. 

No  cause  of  exception  t6  the  re-appraisal,  which  does  not 
appear  on  the  face  of  it,  can  be  taken  in  this  action,  unless 
such  exception  is  distinctly  and  specifically  pointed  out  in  the 
protest,  as  required  by  the  protest  Act  of  February  26th, 
1845,  (5  U.  S.  Stat,  at  Large,  727).  {BarOett  v.  Kane,  16 
jERw.,  263).  Numerous  cases  to  that  effect  have  been  decided 
by  this  Court.  The  re-appraisal  must  stand  as  valid,  unless 
a  sufficient  reason  to  make  it  invalid  is  particularly  pointed 
out  to  the  Collector  in  the  protest,  and  unless  that  reason,  so 
particularly  and  specifically  pointed  out,  is  sustained  by 
proof.  The  protest  in  this  case  is  very  long  and  diffuse.  It 
deals  very  much  in  generals — such  as,  that  the  appraisals 
were  not  made  according  to  law ;  that  they  were  not  fairly, 
impartially  and  legally  made,  by  persons  unprejudiced  and 
duly  qualified ;  and  that  proper  testimony  was  not  received. 
There  are  only  two  particular  exceptions  to  the  re-appraisals 
and  the  imposition  of  the  increased  duty,  pointed  out.  They 
are^Jiretj  that  the  re-appraisers  were  not  sworn  by  the  defend- 
ant, and  that  the  re-appraisal  was  therefore  void ;  aecondy  that 
'^  20  per  cent,  penalty,  under  the  8th  section  of  the  tariff  Act 
of  1846,  cannot  be  exacted,  except  where  the  importer  has 
raised  his  invoice  prices  on  entry." 
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As  to  the  first  exception.  "Was  the  re-appraisement  void, 
becanse  the  re-appraisers  were  not  sworn  by  the  defendant  ? 
The  protest  does  not  state  that  the  re-appraisers  were  not  sworn 
by  some  one  authorized  to  administer  the  oath ;  or  that  they 
were  sworn  by  such  a  particular  person,  and  no  one  else,  and 
that  snch  particular  person  had  no  power  to  administer  the 
oath  to  them.  The  protest  is :  "  The  re-appraisers  were  not 
sworn  by  you."  The  defendant  gives  three  answers  to  this 
exception.  The  first  answer  is,  that  it  is  not  necessary  that 
the  re-appraisers  should  be  sworn  by  any  one.  The  second  is, 
that  they  can  be  sworn,  if  there  is  a  necessity  for  it,  by  an 
appraiser.  (See  §  17.  of  the  Act  of  August  30th,  1842,  5 
TI.  S.  Stat,  at  Large^  564).  The  third  is,  that  if  fliere  is  a 
necessity  for  their  being  sworn,  and  they  cannot  be  sworn  by 
an  appraiser,  they  can  be  sworn  by  a  deputy  Collector.  The 
view  I  take  of  the  case  renders  it  unnecessary  to  consider  the 
two  first  answers  to  this  exception.  The  Collector  has  power, 
with  the  sanction  of  the  Secretary  of  the  Treasury,  to  appoint 
as  many  deputies  as  may  be  necessary.  A  deputy,  unless 
restricted,  is  necessarily  clothed  with  the  power  which  his 
principal  has.  Ih  The  United  States  v.  Barton^  {OUpin^s 
-ff.,  446),  it  was  decided,  that  when  an  oath  was  required  to 
be  administered  by  a  Collector,  a  deputy  Collector  could  ad- 
minister it.  This  exception,  therefore,  must  be  adjudged  not 
to  be  sufficient. 

As  to  the  second  exception.  It  is  this :— "  20  per  cent, 
penalty,  under  the  8th  section  of  the  tariff  Act  of  1846,  can- 
not be  exacted,  except  where  the  importer  has  raised  his  in- 
voice prices  on  entry."  No  such  construction  as  this  can  be 
put  upon  the  section  of  the  Act  referred  to.  Bj  that  section, 
the  importer  has  a  right  to  make,  in  the  entry,  an  addition  to 
the  cost  or  value  given  in  the  invoice.  But  the  additional 
duty  of  20  per  cent  attaches,  if  the  appraised  value  exceeds, 
by  10  per  cent,^  the  value  declared  in  the  entry,  whether  such 
addition  has  been  made  to  the  entry  or  not.  This  exception, 
therefore,  must  be  adjudged  to  be  insufficient. 

The  importation  by  the  Asia  was  made  on  the  4th  of 
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June,  1852.  Ad  entry  was  made  of  the  same  at  the  CiiBtom- 
Honse,  and  the  value  as  contained  in  the  entry  corresponded 
with  the  value  as  contained  in  the  invoice.  The  goods  were 
obtained  by  the  plaintiffs  about  two  weeks  before  they  were 
shipped.  The  appraisers  appraised  their  value  iat  more  than 
10  per  cent,  above  the  value  contained  in  the  entry.  Duties 
were  exacted  and  paid  upon  their  value  as  found  in  the  ap- 
praisement, and  a  penalty  of  20  per  centy  by  way  of  addi- 
tional duty.    These  payments  were  made  under  protest. 

This  protest  is  very  general,  like  the  protest  in  the  case  of 
the  Washington,  and  the  two  particular  exceptions  set  out  in 
that  protest  are  not  set  out  in  this.  There  was  served,  in  this 
case,  a  notice  as  follows :  "  Ton  should  not  refuse  us  the  ap- 
pointment of  a  merchant  appraiser,  under  the  Acts  of  1823, 
1830,  and  1832."  The  question  is— did  the  Collector  refuse 
the  appointment  of  such  appraiser  ?  The  only  evidence  of 
such  refusal  is  a  letter  from  the  plainti£b  to  the  defendants, 
dated  June  16th,  1852,  as  follows :  "  We  have  been  inform- 
ed that  the  XJ.  S.  appraisers  have  raised  the  woollens  im- 
ported by  ns  about  the  3d  instant,  per  the  steamer  Asia  from 
Liverpool,  7i  per  cent.  The  appraisement  which  has  been 
made  is  not  satisfactory,  and,  if  desired^  such  evidence  and 
statements  will  be  produced  to  you,  as  can  be  furnished,  to 
satisfy  yon  of  the  fairness  of  our  invoice,  and  of  the  foreign 
market  price."  The  16th  section  of  the  tariff  Act  of  August 
80th,  1842,  (6  U.  8.  Stat,  at  Large^  568),  provides  for  the  ap- 
praiBal  of  imported  goods  by  appraisers ;  and  the  17th  section 
enacts,  that  the  appraisal  which  they  may  make  shall  be  final 
and  conclusive,  giving  a  right,  however,  to  the  importer,  if 
he  is  dissatisfied  with  such  appraisal,  upon  his  compliance 
with  certain  requisitions,  and  upon  his  giving  written  notice 
of  such  dissatisfaction  to  the  Collector,  to  have  an  appraisal 
by. merchants,  as  provided  in  the  Act.  An  absolute  uncon- 
ditional notice  of  dissatisfaction  is  an  appeal ;  and,  upon  such 
appeal,  the  Collector  must  take  measures  for  a  re-appraisal. 
But  such  appeal  may  be  abandoned,  and,  when  it  is  abandon- 
ed, the  original  appraisement  is  final  and  conclusive.   {Bartletl 
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V.  ^ane^  16  JSow.y  263).  But  a  notice  of  dissatisfaction,  ac- 
companied by  a  condition  which  is  not  recognized  by  law,  is 
no  appeal,  and  the  Collector  has  no  right  to  regard  such  a  no- 
tice. The  notice  in  this  case  was,  that  the  plaintiffi  were  not 
satisfied  with  the  appraisement  made  by  the  appraisers,  ac- 
companied by  the  offer,  thttt  if  the  Collector  desired  it,  but 
not  without,  they  would  produce  evidence  to  show  that  the 
value  in  the  invoice  was  correct.  They  had  a  right,  if  they 
wished  it,  without  any  desire  of  the  Collector,  to  go  before 
the  merchant  appraisers  and  show  this.  The  notice  fairly  in- 
dicateQ  that  they  did  not  wish  or  intend  to  do  this,  unless  the 
Collector  desired  it.  It  was  their  duty  to  do  this,  in  order  to 
nullify  the  appraisement  which  had  been  made.  That  was 
.  final  and  conclusive,  until  a  re-appraisement  should  be  made. 
The  notice  was,  in  substance :  "  We  do  not  wish  to  do  that 
which  it  is  necessary  for  us  to  do  to  set  aside  the  appraise- 
ment which  has  been  made,  unless  you,  the  Collector,  desire 
it.  We  do  not  intend  to  prosecute  our  appeal,  unless  desired 
by  you,  the  Collector."  And,  as  the  Collector  had  no  desire 
on  the  subject,  the  appeal  was,  in  effect,  abandoned — as  much 
abandoned  as  was  the  appeal  in  the  case  of  Barilett  v.  KanCy 
already  referred  to. 

But,  even  if  the  Collector  had  refused  to  appoint  a  mer- 
chant appraiser,  as  claimed,  still  the  appraisement  upon  which 
the  duties  were  levied  would  be  valid.  That  appraisement 
was  final  and  conclusive,  until  a  new  appraisement  should 
be  made.  An  appraisement  by  the  appraisers  is  not  set 
aside  by  an  appeal  merely,  as  is  shown  by  the  case  of  Bart" 
leU  V.  Kane.  It  becomes  of  no  effect,  only  when  there  has 
been  another  appraisement,  upon  the  appeal  And,  if  the 
Collector  had  refused  to  do  his  duty,  in  taking  measures  to 
have  the  appraisement  revised,  the  only  remedy  for  tihe  plain- 
tiflb  would  be  an  action  on  the  case,  against  the  Collector,  for 
such  breach  of  duty,  by  means  of  which  they  were  danmified. 
The  conclusion  is,  tiiat  neither  of  the  protests  will  avail 
the  plaintijQb  in  this  action,  and  that  there  must  be  a  judg- 
ment for  the  defendant. 
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John  Coekle  vs.  Hugh  Maxwell. 

A  payment  voluntarily  made  cannot- be  recovered  back,  even  though  it  could 
not  have  been  enforced  by  law. 

When  a  payment  has  been  obtained  by  fraud,  oppression  or  extortion,  or  when 
it  has  been  made  to  secure  a  right  which  the  party  paying  was  entitled  to 
without  such  payment,  and  which  right  was  withheld  by  the  pafty  receiving 
the  payment  until  such  payment  was  made,  such  payment  was  not  voluntary, 
and  may  be  recovered  back. 

It  may  also  be  recovered  back  when  it  was  made  upon  a  wrongM  demand,  to 
save  the  party  paying  from  some  great  or  irreparable  mischief  or  damage, 
from  which  he  could  not  be  saved  but  by  the  payment  of  the  sum  wrongfully 
demanded. 

A  person  who  has  his  private  warehouse  designated  by  the  Secretary  of  the 
Treasury  as  a  place  for  the  storage  of  dutiable  merchandise,  under  the  Act  of 
August  6th,  1846,  (9  U.  8.  Slat,  at  Largt^  68),  and  who,  on  being  reqmred  by 
the  Government,  before  the  depositing  of  any  goods  in  his  store,  to  elect  to 
pay  to  the  Collector  either  the  salary  of  an  inspector,  or  one-half  of  the  accru- 
ing storage  at  public  store  rates,  elects  the  former,  and  makes  payments  there- 
under, which  are  paid  into  the  Treasury,  cannot  recover  them  back. 

And  this  is  so,  even  though  the  Government  bad  no  legal  right  to  demand  the 
payments. 

Under  the  said  Act  of  August  6th,  1846,  no  person  has  any  right  to  keep  a 
warehouse  for  the  storage  of  dutiable  goods,  unless  appointed  by  the  Secre- 
tary of  the  Treasury ;  and  such  appointment  can  be  revoked  at  pleasure. 

Under  the  said  Act  of  August  6th,  1846,  the  Government  has  a  right  to  require 
the  person  whose  warehouse  is  demgnated  as  a  place  for  the  storage  of  duti- 
able merchandise,  to  pay  the  salary  of  an  inspector  to  superintend  the  receipt 
and  delivery  of  goods  from  the  warehouse. 

(Before  Inoersoll,  J.,  Southern  District  of  Xew  Tork,  January  28d,  1866). 

This  was  an  action  against  the  Collector  of  the  port  of 
New  Tork,  to  recover  back  certain  sums  of  money  paid  by 
the  plaintiff  and  one  Jackson  jointly,  to  the  defendant  as  such 
Collector.  The  suit  was  originally  brought  in  the  Supreme 
Court  of  New  Tork,  and  was  removed  into  this  Court  by  the 
defendant  Before  the  commencement  of  the  suit,  Jackson 
assigned  all  his  interest  in  the  claim  to  the  plaintiff,  and  the 
suit  was,  under  the'  laws  of  New  Tork,  brought  in  lie  name 
of  the  plaintiff,  without  joining  Jackson  as  a  party. 


•    I 
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John  S.  McCuUoh^  for  the  plaintiff. 

J.  Prescott  HaU^  for  the  defendant. 

Ingeesoll,  J.     Early  in  the  year  1849,  the  plaintiff  and 
Jaekson,  being  desirous  to  engage  in  the  business  of  storing 
dutiable  merchandise,  under  the  warehouse  Act  of  August 
6th,  1846,  (9  U.  S.  Stat,  at  Large^  53),  made  application  to 
the  Secretary  of  the  Treasury  to  have  the  store  No.  71  Green- 
wich street,  in  the  city  of  New  York,  occupied  by  them,  des- 
ignated for  that  purpose.     Upon  such  appUcation,  it  was  so 
designated,  and,  on  the  14th  of  March,  1849,  the  plaintiff  and 
Jackson  entered  into  a  bond  to  indemnify  the  Government, 
the  Collector  of  the  port,  and  all  other  oflScers  of  the  customs, 
for  any  loss  or  damage  which  might  happen  to  any  goods 
which  might  be  stored  in  such  warehouse  under  the  Act. 
The  Secretary  of  the  Treasury,  by  his  circular  of  February 
17th,  1849,  gave  his  instructions  to  all  Collectors,  and  other 
oflScers  of  the  customs,  by  which  the  occupants  or  owners  of 
all  warehouses  of  a  kind  with  that  at  No.  71  Greenwich 
street,  were  required  to  pay  monthly  to  the  Collector  a  sum 
equivalent  to  the  salary  of  an  inspector,  or,  at'their  option,  to 
pay  monthly  to  the  Collector  one-half  storage,  at  the  rates 
charged  in  stores  owned  by  the  United  States,  or  leased  by 
them;  and  this  election  was  to  be  determined  before  any 
goods  were  placed  in  the  store.    On  the  14th  of  March,  1849, 
Jackson  &  Corkle  were  required,  by  the  warehouse  superin- 
tendent, to  notify  the  Collector,  in  writing,  whether  they 
would  pay,  for  the  use  of  the  inspector  required  at  their  wai-e- 
house,  the  sum  of  $1,095  per  annum^  payable  monthly,  or  one 
half  of  the  amount  of  storage  accruing  on  goods  in  their 
warehouse,  at  public  store  rates.     On  the  same  day,  Jackson 
replied  thus  to  the  letter  of  the  warehouse  superintendent : 
"  I  beg  to  inform  you  that,  having  the  option  of  choosing,  I 
adopt  that  mode  of  paying  the  inspector's  salary,  of  three 
dollars  per  day." 
During  the  collectorship  of  Conielius  W.  Lawrence,  to  wit, 


JANUARY,  1866.  416 


Corkle  v.  MaxwdL 


up  to  the  1st  of  July,  1849,  Jackson  &  Corkle  paid  to  him, 
for  the  use  of  the  United  States,  three  dollars  a  day,  monthly, 
towards  an  inspector's  salary,  for  his  services  at  their  ware- 
house; and,  during  the  coUectorship  of  the  defendant,  to 
wit,  from  the  1st  of  July,  1849,  to  the  1st  of  May,  1852,  they 
paid  to  him,  for  the  like  services,  the  like  sum  of  three  dol- 
lars a  day,  at  the  end  of  each  month.  These  several  pay- 
ments were  handed  over  to  the  Treasury  of  the  United  States. 
When  the  payment  for  September,  1849,  was  made,  it  was 
made  under  protest,  the  plaintiff  claiming,  in  the  protest,  that 
the  services  of  an  inspector  were  of  no  value  to  him,  by  rea- 
son of  an  order  prohibiting  the  receipt  of  bonded  goods  at 
his  warehouse,  and  also  that  the  demand  was  contrary  to  the 
Act  of  August  6th,  1846.  "When  the  payment  for  Novem- 
ber, 1861,  was  made,  it  was  made  under  the  following  protest, 
dated  December  1st,  1861,  addressed  to  the  defendant :  ^^  You 
are  hereby  requested  to  take  notice  that  we  make  the  pay- 
ment of  this  month's  half  storage  (as  inspectoi^'s  salary)  for 
the  use  of  our  private  bonded  warehouse,  number  71  Green- 
wich street,  under  protest,  claiming  that  you  and  the  Govern- 
ment have  no  right  to  collect  said  exactions ;  that  they  are 
not  a  proper  demand  against  us,  under  any  law  of  the 
United  States ;  that  the  rent  and  labor  of  said  warehouse  is 
paid  by  us  alone ;  that  inspectors'  salaries  are  properly  and 
solely  chargeable  on  the  general  revenue,  and  not  on  us,  the 
owners  of  private  bonded  warehouses ;  and  that  our  agree- 
ment, heretofore  made  with  you,  to  pay  half  storage  or  in- 
spector's salary,  was  compulsorily  and  illegally  exacted  from 
and  imposed  on  us  by  you,  under  color  of  your  office,  as  a 
condition  of  our  enjoying  the  rights  secured  to  us  under  the 
warehousing  laws  of  the  United  States.  We  extend  this 
protest  to  the  present  and  all  past  and  future  similar  exac- 
tions from  us,  and  shall  hold  you  and  the  Government  re- 
sponsible for  them  in  damages,  and  submit  to  such  exactions 
temporarily,  only  to  continue  in.  the  use  of  said  warehouse. 
Jackson  &  Corkle."  This  suit  is  brought  to  recover  back 
the  several  sums  so  paid. 
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The  plaintiff  grounds  his  right  of  recovery  upon  his  estab- 
lishing two  propositions— ;/?r^,  that  there  was  no  law  au- 
thorizing the  Government,  through  its  agent,  the  defendant, 
to  demand  the  payments  which  Jackson  &  Corkle  made  to 
the  defendant ;  and,  secandj  that  such  payments  were  not  vol- 
untary, but  were  made  under  such  coercion  that  they  can  be 
recovered  back.  It  is  admitted  by  the  plaintiff,  that  if  he 
fails  in  establishing  either  of  these  propositions,  he  must  fail 
in  this  suit.  I  will  consider  these  two  propositions  in  their 
reversed  order. 

Jackson  &  Corkle  had  no  right  to  keep  a  warehouse  for  the 
receipt  and  storage  of  dutiable  goods,  by  any  of  the  provis- 
ions of  the  Act  of  August  6th,  1846,  or  by  any  provision  of 
any  other  Act  of  Congress.  Whatever  right  ttey  had  to 
keep  a  warehouse,  was  by  virtue  of  an  appointment  from  the 
Secretary  of  the  Treasury.  That  appointment  was  subject  to 
the  will  of  the  Secretary.  It  was  for  no  determinate  time. 
The  appointment  could  be  revoked  at  pleasure,  without  vio- 
lating any  of  their  rights.  It  was  subject  to  the  will  of  the 
Secretary.  They  had  no  right  to  continue  to  act  as  ware- 
house-keepers for  the  United'  States  for  any  definite  period  of 
time.  What  they  had  was  only  a  privilege  conferred  upon 
them  by  the  Secretary  of  the  Treasury,  and  which  was  to 
continue  so  long  as  he  willed  it  should  continue. 

In  considering  the-  question,  whether  the  payments  made 
by  Jackson  &  Corkle  to  the  defendant  were  voluntary  or  not, 
or  whether  they  were  made  under  such  coercion  that  they 
can  be  recovered  back,  it  will  be  assumed,  for  the  purposes  of 
the  argument,  that  neither  the  Government  nor  the  defendant 
had  any  legal  right  to  demand  the  sums  which  were  paid. 
But  it  is  not  every  payment  upon  a  demand  which  could  not 
be  enforced  by  law,  that  can  be  recovered  back.  If  it  was 
freely  and  voluntarily  made,  there  can  be  no  recovery  back. 
But,  when  the  payment  has  been  obtained  by  fraud,  or  by 
oppression  or  extortion,  or  when  it  has  been  made  to  secure 
a  right  which  the  party  paying  was  entitled  to  without  such 
payment,  and  which  right  was  withheld  by  the  party  receiv- 


JANUARY,  1856.   '  417 


Corkle  «.  Maxwell. 


ing  the  payment  until  Buch  payment  was  made,  such  pay- 
ment was  not  voluntary,  and  the  money  can  be  recoTered 
back.  And  it  may  be  said,  that  where  the  money  was  paid 
upon  a  wrongful  demand,  to  save  the  party  paying  from  some 
great  or  irreparable  mischief  or  damage,  from  which  he  could 
not  be  saved  but  by  the  payment  of  the  sum  wrongfully  de- 
manded, it  can  be  recovered  back.  In  the  case  in  question, 
there  was  no  fraud  practised  by  the  defendant  upon  the 
plaintiff,  or  upon  Jackson.  The  defendant  received  the 
money  honestly,  and  in  obedience  to  instructions  from  the 
Secretary  of  the  Treasury,  and  paid  the  same  over  to  the 
Treasury.    Ko  fraud  can  be  imputed  to  the  defendant. 

But  it  is  said  by  the  plaintiff,  that  the  payments  were  made 
by  him  and  Jackson  for  the  purpose  of  protecting  themselves 
in  the  right  which  they  had  to  use,  at  a  time  future  to  the 
payments,  the  store  No.  71  Greenwich  street,  as  a  warehouse 
for  dutiable  goods ;  that  they  had  such  right  without  such 
payments ;  and  that  they  made  them  in  order  that  they  might 
continue  in  the  use  of  said  warehouse.  It  has  already  been 
shown  that  Jackson  &  Corkle,  at  the  time  the  payments  were 
made,  had  no  right  to  the  future  use  of  their  store  as  a  ware- 
house, and  that  they  had  only  a  privilege  so  to  use  it,  so  long  as 
the  Secretary  of  the  Treasury  willed  that  they  should  so  use  it. 
The  payments  were  not  made  to  secure  them  in  a  right  which 
by  law  they  were  entitled  to.  This  case  is  different  from  the 
cases  which  have  been  referred  to,  where  an  importer  has 
been  held  to  have  a  right  to  recover  back  from  the  Collector 
an  excess  of  duties  which  the  Collector  has  exacted.  In  such 
a  case,  the  importer  has  a  right  (not  merely  a  privilege)  to  have 
his  goods  imported  upon  the  payment  of  the  duties  which 
the  law  imposes.  And,  if  the  Collector  demands  a  greater 
duty  than  is  imposed  by  law,  and  refuses  to  give  up  the  goods 
to  the  importer  upon  the  payment  of  the  legal  duties,  and 
will  give  them  up  only  upon  the  payment,  not  only  of  the 
legal  duties,  but  of  the  illegal  excess,  and  the  importer,  in 
order  to  secure  his  right  to  the  possession  of  the  goods,  pays 
the  illegal  excess,  he  can  recover  back  such  illegal  excess, 
28 
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when  a  proper  protest  Is  made.  Such  a  payment  is  not  a  vol- 
nntary  payment.  It  is  made  to  protect  himself  in  his  right 
to  the  goods,  which  he  was  entitled  to,  by  law,  without  the 
payment  of  such  excess.  But  Jackson  &  Corkle  had  no  right, 
by  law,  to  the  future  use  of  their  store  as  a  warehouse  for 
dutiable  goods.  The  payments  made  by  them  were,  there- 
fore, not  obtained  by  fraud  or  oppression  or  extortion,  nor 
were  they  made  to  secure  themselves  in  a  right  that  was  un- 
justly withheld  from  them.  Therefore,  they  cannot  be  recov- 
ered back,  even  though  the  Government,  through  its  agent, 
the  defendant,  had  no  legal  right  to  demand  them.  The 
payments  were,  in  contemplation  of  law,  voluntary,  and  not 
made  under  coercion. 

But  I  am  of  apinion,  that  the  claim  which  the  defendant, 
as  the  agent  of  the  Government,  made  upon  Jackson  &  Cor- 
kle, and  which  they  paid,  was  a  claim  authorized  by  law. 
The  intent  of  the  Act  of  August-6th,  1846,  was,  that  tihe  du- 
ties on  all  imported  goods  should  be  paid  in  cash,  at  the  time 
of  the  importation.  It  provided,  however,  that  if  the  duties 
were  not  so  paid,  the  goods  should  be  taken  possession  of  by 
the  Collector,  and  be  deposited  in  a  public  store  or  other  store 
for  receiving  dutiable  goods,  and  that  they  might  there  be 
kept,  without  the  payment  of  duties,  for  the  space  of  one 
year,  at  the  charge  and  risk  of  the  importer,  and  not  at  the 
charge  or  risk  of  the  United  States.  No  expense  or  charge 
was  to  accrue  to  the  United  States,  in  consequence  of  the  neg- 
lect of  the  importer  to  pay  the  duties  and  take  the  goods  at 
the  time  of  the  importation.  If  they  remained  in  store  be- 
yond one  year,  without  the  payment  of  the  duties  and  charges 
thereon,  they  could  be  sold  by  the  Collector,  and  the  proceeds 
of  the  sale,  after  deducting  "  the  usual  rate  of  storage,"  "  With 
all  other  charges  and  expenses,  including  duties,"  were  to  be 
paid  over  to  the  importer.  If,  at  any  time  within  the  year, 
the  goods  should  be  entered  for  re-exportation,  the  Collec- 
tor was  required,  upon  the  payment  of  the  appropriate  ex- 
penses, to  permit  the  goods  to  be  shipped  without  the  payment 
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of  any  duties.  In  no  event  were  the  United  States  to  be  at 
any  charge  or  expense  for  storing. 

The  store  of  Jackson  &  Corkle  was  authorized  by  the  Sec- 
retary  of  the  Treasuiy  to  be  used  by  them  as  a  private  ware- 
house for  the  storage  of  dutiable  goods.  They  were  to  re- 
ceive the  prices  of  storage  for  all  goods  stored  in  their  ware- 
house. Li  thia  way  they  were  to  be  benefited.  They  were 
to  be  at  all  the  expenses  and  charges  of  having  their  store 
placed  in  a  proper  condition  to  be  used  as  a  warehouse  for  the 
storage  of  dutiable  goods.  To  be  placed  in  such  proper  con- 
dition, it  was  not  only  necessary  that  the  building  should  be 
of  a  proper  construction,  with  proper  fixtures,  but,  also,  that 
it  should  have  attendants,  to  keep  the  goods  safely  for  the 
purposes  for  which  they  should  be  stored.  It  would  not  be  in 
a  proper  condition  for  a  warehouse  without  an  inspector,  to 
guard  and  watch  the  goods  whUe  deposited  in  the  building, 
and  to  superintend  their  receipt  into  and  delivery  from  it. 
As,  therefore,  it  was  necessary  there  should  be  an  inspector, 
to  make  the  building  a  proper  warehouse,  and,  as  Jackson  & 
Corkle  were,  at  their  own  expense,  to  do  everything  to  have 
the  building  in  a  proper  condition  to  be  used  as  a  warehouse 
for  dutiable  goods,  it  was  right  they  should  bear  the  expense 
of  such  inspector.  That  would  be  carrying  out  the  intent  of 
the  Act  of  August  6th,  1846,  which  was,*  that  no  expense 
should  accrue  to  the  United  States  in  consequence  of  the  neg- 
lect of  the  importer  to  pay  the  duties  and  take  the  goods  at 
the  time  of  the  importation.  If  the  goods  had  been  stored  in 
a  public  warehouse,  the  United  States  would  have  been  reim- 
bursed for  that  expense,  by  proper  charges  against  the  goods 
for  storage.  And  the  arrangement  made  between  the  Secre- 
tary of  the  Treasury  and  Jackson  &  Corkle,  was  a  proper  one 
to  free  the  United  States  fi'om  the  charges  of  storing  the 
goods  in  a  private  warehouse. 

It  is  said  by  the  plaintifi^,  that  the  whole  amount  paid  for 
the  inspector's  salary  was  not,  in  fact,  paid  over  to  the  in- 
spector, and  that,  at  all  events,  for  the  amount  thus  not  paid 
over,  a  recovery  can  be  had.    However  the  fact  may  be,  for 
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the  reasons  suggested  upon  the  point  first  considered,  no  re- 
covery can  bo  had. 

Judgment  for  defendant. 


Natoaniel  Casnes  and  othess  vs.  Hugh  Maxwell. 

Where  the  consignee  of  a  quantity  of  corks,  imported  from  France,  presented,  on 
thdr  entry,  an  invoice  and  entry,  both  of  which  were  erroneous  through  mis- 
take, and  not  through  fraud,  and  immediately  discoYcred  the  error,  and  noti- 
fied the  Collector  of  it,  and  sent  to  France  for  a  correct  inyoice,  and  delivered 
it  to  the  CoUector,  and  requested  permisdon  to  correct  the  error,  which  was 
refused,  and  the  Collector  imposed  duties  on  the  value  as  stated  in  the  tme  in- 
yoice, and  a  penalty  for  undervaluation,  without  any  appraisal  of  the  goods : 
Held^  that  the  penalty  was  iUegally  imposed,  and  could  be  recovered  back. 

The  case  of  Rowland  v.  Maxwell^  (ante,  p,  146),  cited  and  approved. 

(Before  Inqibsoll,  J.,  Southern  District  of  New  York,  January  2Sd,  1856). 

This  was  an  action  against  the  Collector  of  the  port  of 
New  York,  originally  bronght  in  the  Supreme  Court  of  New 
York,  and  removed  into  this  Court  by  the  defendant,  to  re- 
cover back  a  penalty  for  undervaluation,  paid  by  the  plain- 
tiflfe  upon  an  importation  of  corks  from  Bordeaux,  in  Novem- 
ber, 1850. 

John  S.  McCuRoh,  for  the  plaintiJ0&. 

e/.  Preacott  HaU^  for  the  defendant. 

Inqebsoll,  J.  An  invoice  of  the  corks,  in  this  case,  was  sent 
to  the  plaintiffs,  who  were  the  consignees,  and  was  by  them 
presented  at  the  Custom-House.  That  invoice  was  an  erro- 
neous one.  But  the  error  was  occasioned  by  mistake,  and 
not  by  fraud.  The  entry  was  in  conformity  to  the  erroneous 
invoice,  and  was  also  erroneous.  The  plaintiflfe  immediately 
discovered  the  error,  notified  the  officers  of  the  customs  of 
the  same,  and  sent  out  to  France  for  a  correct  invoice.  A 
correct  invoice  was  received  by  them  on  the  6th  of  January, 
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1851.  They  delivered  it  at  the  OuBtom-HouBe,  and  requested 
permission  to  correct  the  error.  The  duties  were  imposed  and 
paid  upon  the  value  of  the  corks  as  stated  in  the  true  invoice, 
and  the  penalty  for  undervaluation  was  demanded  and  paid  un- 
der protest.  The  protest  is  regular.  There  was  no  appraisal  on 
the  entry  before  the  correct  invoice  was  produced,  and  there 
was  no  fraudulent  undervaluation.  The  duties  were  paid,  not 
upon  the  appraisal  of  appraisers,  but  upon  the  value  set  down 
in  the  correct  invoice.  The  question  is,  as  to  the  right  of  the 
Collector,  under  the  facts,  to  impose  the  penalty.  Upon  a 
similar  state  of  facts,  or  upon  a  state  of  facts  in  all  essential 
particulars  like  the  facts  in  this  case,  this  Court,  in  the  case 
of  Sowland  v.  Maxwell,  {cmte,  p.  146),  decided  that  the  Col- 
lector had  no  such  right.  That  decision  must  govern  this 
case ;  and  it  does  not  require  the  aid  of  that  decision  to  de- 
termine that  the  Collector  had  no  such  right. 

There  must  be  a  judgment  for  the  plaintiffs,  for  the  amount 
of  the  penalty,  with  interest,  to  be  adjusted  at  the  Custom- 
House. 


WlLUAH  HaBBIMAN  Aim  OTHEBS  VS.   HuQH  MaXWELL. 

The  case  of  CarkU  r.  Maxwell^  {aniey  p,  418),  cited  as  deciaiTe  against  tlie  claim 
of  the  plaintiflb  in  this  case  to  recoyer  back  monies  paid  by  them  to  the 
Collector  for  the  services  of  an  inspector  of  the  customs  at  their  private  bonded 
cellar. 

Where  it  Is  not  shown  by  either  the  invoice,  the  entry,  or  the  protest,  that  the 
goods  imported  were  purchased,  it  is  lawful  for  the  Collector  to  have  them  ap- 
praised at  their  yalue  abroad  at  the  time  of  their  shipment,  and  to  collect  duties 
on  such  value,  and  to  impose  any  consequent  penalty  for  undervaluation, 
although,  in  fact,  the  goods  were  purchased  at  the  price  in  the  entry,  and  such 
price  was  their  fiur  market  value  abroad  at  the  time  of  their  purchase. 

The  case  of  CrowUy  t.  Maxwell,  (ante  p.  401),  dted  and  approved. 

Where,  on  an  entry  of  goods  by  their  consignee,  he  presented,  as  a  true  invoice, 
one  sent  to  him  by  thehr  owner,  and  swore  to  it,  and  the  Collector  directed 
the  appraisers  to  value  the  goods  as  of  the  time  of  their  shipment,  and  the 
consignee,  before  the  appraisement  was  made,  applied  to  the  Collector  to 
amend  the  entry,  by  adding,,  to  the  price  set  down  in  it,  an  amount  sufficient  to 
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raise  the  goods  to  their  fair  market  value  abroad,  *4n  order  to  aroid  the 
penalty,"  which  was  reHised:  ffdd,  that  it  wasjawful  for  the  Collector  to  bo 
refuse,  and  to  impose  duties  on  the  value  ascertained  by  the  appraisers,  and 

*  a  consequent  penalty  for  underraluation. 

The  distinction  shown  between  this  case  and  that  of  Camn  v.  MaxwcUy  {ante;p, 
420). 

No  error  in  Judgment  on  the  part  of  apprusers  can  be  revised  by  this  Court 

(Before  Inokrsoli.,  J.,  Southern  District  of  New  Tork,  January  28d,  1866). 

This  was  an  action  against  the  Collector  of  tlie  port  of 
New  Tork,  to  recover  back  certain  Bums  of  money  paid  to 
him  by  the  plaintiffs— ;^r*^,  for  the  attendance  of  an  inspec- 
tor of  the  customs  at  the  private  bonded  cellar  of  the  plain- 
tiffs, in  New  Tork ;  second^  for  duties,  and  a  penalty  for  un- 
dervaluation, on  certain  wines,  imported  in  the  Argo,  from 
Havre,  in  the  spring  of  1849 ;  and,  thirds  for  duties,  and  a  pen- 
alty for  undervaluation,  on  certain  bleaching  powders,  import- 
ed in  the  Centurion,  from  Liverpool,  in  the  summer  of  1850. 

John  S.  MoCulloh^foT  the  plaintiffs. 

J.  Preacott  HaU^  for  the  defendant. 

Ingersoll,  J.  The  questions  involved  in  the  claim  to  re- 
cover back  the  money  paid  for  inspector's  services  at  the 
bonded  cellar  of  the  plaintiffs,  were  considered  and  decided 
in  the  case  of  CorJde  v.  Maxwell^  {ante^  p.  413).  It  was  there 
decided,  that,  upon  facts  such  as  exist  here,  there  could  be  no 
recovery  against  the  Collector.  For  the  reasons  set  forth  in 
the  opinion  given  in  that  case,  this  claim  must  be  disallowed. 

The  wines  imported  in  the  Argo,  were  purchased  by  the 
plaintiffs  at  Eheims,  in  France,  in  the  spring  of  1849,  but  at 
what  particular  time  does  not  appear.  They  were  shipped 
from  Eheims  for  Havre,  on  the  29th  of  May,  1849,  and,  at 
the  latter  port,  they  were  shipped  in  the  Argo,  for  New  Tork^ 
where  they  were  entered  for  the  paymeiit  of  duties  on  the 
2d  of  July,  1849.  They  were  purchased  at  the  price  set 
down  in  the  entry,  whicli  puce  was  the  fair  wholesale  mar- 
ket value  thereof,  at  the  time  of  purchase,  in  the  principal 
markets  of  France,  and  were  appraised  by  the  appraisers,  as 
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of  the  time  when  they  were  shipped  at  Havre,  at  a  greater 
value  than  that  set  down  in  the  invoice.  Duties  were  im- 
posed and  paid  upon  the  value  as  appraised  by  the  apprais- 
ers, and  a  penalty  for  undervaluation  was  also  imposed  and 
paid.  These  payments  were  made  under  protest.  The  pro- 
test was  written  on  the  entiy,  and  was  as  follows :  "  We  here- 
by protest  paj^ng  the  additional  duty,  and  the  fine  as  ap- 
praised by  the  appraisers,  the  invoice  value  being  correct." 
It  did  not  appear  by  the  entry  that  the  wines  had  been  pur- 
chased by  the  plaintiffs,  or  how  or  when  they  were  procured. 
The  protest  did  not  show  that  they  had  been  purchased. 
There  was  no  document  in  the  Oustom-House  to  show  they 
had  been  purchased.  The  protest  did  not  claim  any  irregu- 
larity in  the  appraisal. 

The  questions  presented  on  this  branch  of  this  case  were 
considered  and  decided  in  the  case  of  Crowley  v.  Maxwell^ 
{anUy  p,  401).  For  the  reasons  given  in  the  opinion  in  that- 
case,  the  protest  in  this  case  would  not  be  sufficient  to  enable 
the  plaintiffs  to  recover,  even  if  there  had  been  an  irregular- 
ity in  the  appraisal  But  the  appraisal  was  regular.  At  the 
time  it  was  made,  the  Collector  had  no  knowledge  or  informa- 
tion of  the  time  when  the  wines  were  purchased.  Therefore, 
he  could  not  have  them  appraised  as  of  the  time  when  they 
were  purchased.  Indeed,  the  proof  does  not  now  show  the 
exact  time  when  they  were  purchased.  This  item  of  claim, 
therefore,  must  be  disallowed. 

Upon  the  importation  of  the  bleaching  powders,  they  were 
entered  at  the  Custom-House  for  the  payment  of  duties,  and 
a  value  was  set  down  in  the  entry,  which  corresponded  with 
the  value  set  down  in  the  invoice  produced  and  sworn  to. 
The  Collector  gave  directions  to  the  appraisers  to  have  the 
value  ascertained  as  of  the  time  when  they  were  shipped 
The  plaintiffs  were  not  the  owners  of  the  goods,  but  the  con 
signees  merely.  The  owner  of  the  goods  lived  in  Liverpool, 
and  transmitted  the  invoice  which  was  presented  at  the  Cus- 
tom-House, as  a  true  invoice.  One  of  the  plaintiffs  made 
oath,  when  the  entry  was  made,  that- the  invoice  presented  to 
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tbe  Collector  was  the  true  and  only  invoice  which  he  had  re- 
ceived of  the  goods,  and  that  that  invoice  exhibited  the  actual 
cost  or  fair  market  valne  of  the  goods  at  Liverpool,  from 
which  port  they  were  shipped,  according  to  his  best  knowl- 
edge and  belief.  After  the  entry  had  been  made  and  sworn 
to  by  one  of  the  plaintiffs,  and  after  the  appraisers  had  been 
directed  to  appraise  the  goods,  bnt  before  they  had  actually 
made  their  appraisement,  the  plaintiflb  applied  to  the  Collec- 
tor to  amend  the  entry,  by  adding,  to  the  price  set  down  in  it, 
an  amount  sufficient  to  raise  the  goods  to  the  fair  market  value 
abroad,  in  order  to  avoid  the  penalty.  They  did  not  name  the 
amoimt  to  which  they  wished  the  value  raised.  This  the  Col- 
lector refused.  No  other  invoice  was  received  by  the  plain- 
tiff than  the  one  presented  to  the  Collector,  and  there  was  no 
claim  made  by  them  that  the  price  carried  out  in  the  invoice, 
or  in  the  entry  as  made,  was  by  mistake.  They  asked  for  no 
delay  on  account  of  any  mistake  made  by  the  owner  in  his 
invoice,  that  a  correct  one  might  be  obtained  from  him  in 
Liverpool.  Indeed,  they  now  claim,  by  their  protest,  that 
there  was  no  error  in  the  invoice,  as  made  and  presented  to 
the  Collector,  and  that  the  same  was  correct.  All  that  they 
asked  was,  that  they  might  be  permitted  to  amend  the  entry 
which  they  had  made,  they  having  been  misled  by  the  invoice 
which  the  owner  had  furnished,  by  adding,  to  the  price  set 
down  in  it,  an  amount  sufficient  to  raise  the  goods  to  the  fair 
market  value  abroad,  in  order  to  avoid  the  penalty.  The 
duties  were  charged  and  paid  upon  the  value  as  ascertained 
by  the  appraisers,  and  the  penalty,  by  way  of  additional  duty, 
was  also  paid.  The  payment  was  accompanied  by  a  protest, 
as  follows :  "  The  additional  duty  and  penalty  on  the  within 
entry,  we  hereby  pay  under  protest,  the  invoice  being  correct, 
and  also  because  we  applied  to  the  Collector  to  correct  our 
entry,  or  raise  value,  before  the  permit  was  delivered  to  the 
officer  on  board  ship,  and  before  the  goods  had  been  seen  by 
the  appraisers." 

There  was  no  error  or  improper  conduct  on  the  part  of  the 
Collector  in  what  he  did,  which  the  plaintiffs  can  complain  ot 
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What  he  did  was  in  pnrsnance  of  law,  and  of  his  duties  as 
Collector.  The  money  paid  was  of  right  demanded.  The 
invoice  which  was  presented  to  the  Collector  was  furnished 
by  the  owner  of  the  goods,  at  Liverpool,  to  be  so  presented. 
The  entry  corresponded  with  the  invoice,  as  the  owner  intend- 
ed it  should.  There  was  no  honest  mistake  or  error  in  the  in- 
voice. It  is  to  be  presumed,  until  the  contrary  appears,  that 
the  owner  intended  to  do  what  he  actually  did.  He  intend- 
ed, therefoi'e,  to  make  the  invoice,  and  have  it  presented  to 
the  Collector,  as  he  did  make  it,  and  as  it  was  presented. 
The  appraisers  found  that  the  goods  contained  in  that  invoice 
were  xmdervalued.  When  the  plaintiff  applied  to  the  Col- 
lector to  be  permitted,  to  raise  the  prices  in  the  entry,  so  that 
the  increased  duty,  by  way  of  penalty,  might  be  avoided, 
they  did  not  pretend  that  the  invoice  or  entry  had  been  made 
out  differently  from  what  the  owner  intended.  This  case 
bears  no  analogy  to  the  case  of  Cames  v.  MaxweU,  {antey 
p.  420). 

It  is  also  claimed  by  the  plaintifBs,  that  the  original  invoice 
was  correct,  and  that  the  appraisers,  in  raising  the  value  of 
the  goods,  as  set  down  in  the  invoice,  erred  in  judgment. 
No  alleged  error  in  judgment  of  the  appraisers,  if  any  error 
there  were,  can  be  inquired  into  or  revised  by  this  Court. 
This  item  of  the  plainti£&'  claim  must,  therefore,  be  disal- 
lowed. 

Judgment  for  defendant. 


Thb  IlNrrED  States 

vs. 

Edwabd  L.  Tinslepauoh  and  othess. 

What  facts  are  neceaaary  to  be  established  to  constitute  the  offence,  under  §  22 
of  the  Act  of  April  80th,  1790,  (1  IT.  8.  Stat,  ai  Large,  117),  of  wilfully  re- 
sisting an  officer  of  the  United  States  in  the  execution  of  process,  conadered. 

What  an  indictment  for  such  offence  must  allege,  considered. 

Where  an  indictment  for  such  offence  showed  that  the  process  resisted  was  a 
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warrant  of  attachment  issued  by  the  District  Court  against  a  vessel,  on  the 
filing,  by  the  District  ^^ttorney,  of  a  libel  for  a  forfeiture  of  the  yessd :  Held^ 
that  it  was  not  necessary  the  indictment  should  show  what  averments  the 
libel  contained. 

It  appearing,  by  the  indictment,  that  the  warrant  was  valid  on  its  face,  any  re- 
sistance to  the  execution  of  the  warrant  was  indictable  under  the  Act,  even 
though  the  libel  was  not  sufficient  to  authorize  the  issuing  of  the  warrant. 

A  deputy  of  a  Marshal  of  the  United  States  is  an  officer  of  the  United  States, 
within  said  §  22,  authorized  to  serve  process. 

(Before  Ingsbsoll,  J.,  Southern  District  of  New  York,  January  25tb,  1866). 

This  was  a  motion  to  quash  an  indictment  founded  upon 
the  22d  section  of  the  Act  of  April  30th,  1790,  ((1  U.  S.  Stat, 
at  Large^  117),  in  which,  among  other  things,  it  is  provided 
that,  if  any  person  or  persons  shall  knowingly  and  wilfully 
obstruct,  resist  or  oppose  any  oflBicer  of  the  United  States  in 
serving  or  attempting  to  serve  or  execute  any  mesne  process 
or  warrant,  or  any  rule  or  order  of  the  Courts  of  the  United 
States,  or  any  other  legal  or  judicial  writ  or  process  whatso- 
ever, such  person  or  persons  shall,  on  conviction,  be  impris- 
oned, not  exceeding  twelve  months,  and  fined,  not  exceeding 
three  hundred  dollars. 

John  McKeon  {District  Attorney)^  and  Philip  J.  Joachim- 
sen,  for  the  United  States. 

Francis  B.  Cutting  and  Horace  F.  Clarh^  for  the  defend- 
ants. 

Inoeksoll,  J.  To  constitute  the  offence  created  by  the  Act 
of  Congress  in  question,  it  is  necessary  that  three  distinct 
facts  should  be  established.  Those  three  distinct  facts  are : 
1st.  That  a  legal  process,  warrant,  writ,  rule  or  order,  was 
issued  by  a  Court  of  the  United  States ;  2d.  That  such  legal 
process,  warrant,  writ,  rule  or  order,  after  the  same  was  issued, 
was  in  the  hands  of  some  officer  of  the  United  States  for  ser- 
vice, who  had  authority,  by  the  laws  of  the  United  States,  to 
serve  the  same ;  3d.  That,  after  such  legal  process,  warranty 
writ,  rule  or  order  was  in  the  hands  of  such  officer  for  service, 
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some  one  knowingly  and  wilfully  obstructed,  resisted,  or  op- 
posed him  in  serving  or  attempting  to  serve  or  execute  tlie 
same.  Tliese  are  all  the  facts  necessary  to  constitute  the 
offence.  An  indictment  founded  upon  the  Act  must,  in 
order  to  be  adjudged  sufficient,  distinctly  state  and  charge 
the  existence  of  those  three  several  facts,  and  that  the  act 
complained  of  took  place  within  the  limits  of  the  Southern 
District  of  New  York ;  and  nothing  more  need  be  charged,  to 
constitute  a  good  indictment.  The  question,  then,  is — does  the 
indictment,  now  the  subject  of  investigation,  distinctly  and 
explicitly  contain  those  charges  ? 

Tlie  indictment  charges,  in  the  first  count,  that  on  the  24th 
of  December,  1855,  a  certain  legal  and  judicial  process,  di- 
rected to  the  Marshal  of  the  United  States  for  the  Southern 
District  of  New  York,  was  duly  issued  out  of,  and  under  the 
seal  of,  the  District  Court  of  the  United  States  for  said  Dis- 
trict, against  the  steamship  Northern  Light,  her  tackle,  &c., 
and  the  arms  and  ammunition  on  board  of  her;  and,  to  show 
what  such  process  was,  it  is  set  out  in  the  indictment,  in  its 
words  and  figures,  by  which  it  appears  to  have  been  a  war- 
rant of  attachment  issued  by  the  District  Court  against  said 
steamship,  &c.,  upon  the  filing  of  a  Ubel  by  the  District  At- 
torney, and  to  have  been  directed  to  the  Marshal  of  the 
Southern  District  of  New  York,  for  service.  The  warrant  is 
in  the  usual  form  of  all  warrants  which  issue  upon  the  fih'ng 
of  a  libel  for  a  forfeiture.  It  is  admitted  by  the  counsel  for 
the  defendants,  that  the  warrant  is  a  valid  warrant,  so  far  as 
it  respects  the  action  of  the  Marshal,  or  any  persons  acting 
under  him,  by  his  authority ;  and  that  he  and  they  were  not 
only  authorized,  but  were  bound  to  execute  it.  But  it  is  con- 
tended by  the  defendants'  counsel,  that  no  one  is  liable,  under 
the  Act,  for  any  resistance  which  he  may  make  to  the  Marshal, 
or  to  any  one  acting  under  him,  by  his  authority,  while  exe- 
cuting the  warrant,  unless  it  appears,  -by  the  indictment,  that 
the  libel  upon  which  the  warrant  issued  was  a  good,  valid,  and 
sufficient  libel ;  and  that  the  indictment  does  not  show  what 
the  averments  in  the  libel  were.    It  is  claimed  that  the  Dis- 
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trict  Court  of  the  United  States  has  such  a  limited  jurisdiction, 
that  it  will  not  be  presumed  that  the  warrant  was  properly 
issued,  but  that  it  must  appear,  by  the  indictment,  what  par- 
ticular averments  were  contained  in  the  libel,  before  it  can  be 
taken,  (so  far  as  these  persons  are  concerned),  that  the  war- 
rant was  regularly  issued. 

It  is  not  necessary  to  discuss  the  question  as  to  how  far  the 
District  Court  is  a  court  of  limited  jurisdiction.  I  shall  not, 
therefore,  go  into  that  question.  The  necessities  of  the  case 
do  not  require  it.  There  is  no  question  that  the  warrant,  so 
far  as  it  respects  the  Marshal  and  those  acting  under  him,  was 
legal.  It  was  valid  upon  the  face  of  it.  The  Marshal  to 
whom  it  was  directed,  and  those  acting  under  him,  were 
bound  to  execute  it.  This  was  their  duty.  Kothing  would 
excuse  them  for  the  non-performance  of  this  duty.  As  they 
were  bound  to  execute  it,  everybody  was  bound  to  yield  obe- 
dience to  it.  As  everybody  was  bound  to  yield  obedience  to 
it,  no  one  had  a  right  to  resist  it,  or  oppose  or  obstruct  the 
oflScer  having  a  right  to  execute  it,  in  the  execution  of  it.  The 
Marshal  and  his  deputies  had  a  right  to  execute  the  warrant. 
The  law,  in  substance,  says,  that  he  who  knowingly  and  wil- 
fully obstructs,  resists,  or  opposes  any  marshal  or  other 
officer  in  serving  a  warrant  which  it  was  his  duty  to  serve, 
shall  be  punished.  It  was  the  duty  of  the  Marshal  to  serve 
this  warrant,  either  by  himself  or  by  his  deputies,  and  any 
one  who  wilfully  and  knowingly  obstructs,  resists,  or  opposes 
him  in  the  performance  of  his  duty,  acts  in  violation  of  law, 
and  is  subject  to  its  penalties,  even  though  the  libel  may  not 
have  been  sufficient  to  authorize  the  issuing  of  the  warrant. 

The  two  remaining  questions  are — does  it  appear,  by  the 
indictment,  that  the  warrant  was  placed  in  the  hands  of  a 
proper  officer  for  service  t  and  is  it  charged  that  the  defend- 
ants, while  it  was  in  the  hands  of  such  proper  officer  for  ser- 
vice, wilfully  and  knowingly  obstructed,  resisted  and  opposed 
such  proper  officer,  in  the  service  of  the  §ame  ?  These  two 
questions  will  be  considered  together. 

It  is  alleged,  in  the  indictment,  that  the  warrant  had  the 
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following  endorsement  upon  it,  signed  by  "  Abraham  T.  Hill- 
yer,  United  States  Marshal/'  to  wit :  "  I  hereby  depnte  B.  F. 
Eyer  and  Luther  Horton  to  execute  the  within  process ; "  and 
it  is  charged  that  afterwards,  at  the  city  of  New  York,  the 
defendants  knowingly  and  wilfully  obstructed,  resisted,  and 
opposed  Benjamin  F.  Kyer  and  Luther  Horton,  in  attempt- 
ing to  execute  said  warrant,  they,  the  said  Byer  and  Horton, 
then  and  there  being  officers  of  the  United  States,  to  wit, 
deputies  of  the  Marshal  of  the  United  States  for  the  South- 
em  District  of  New  York. 

It  appears,  then,  by  the  indictment,  that  the  warrant  was 
in  the  Jiands  of  the  Marshal.  He,  before  the  resistance  and 
obstruction  took  place,  made  his  endorsement  upon  it.  It  was 
directed  to  him  to  serve.  It  was,  therefore,  in  his  hands  for 
the  purpose  for  which  it  was  issued,  which  purpose  was  to 
have  it  placed  in  his  hands  for  service.  Although  it  is  not, 
in  so  many  words,  charged  that  it  was  placed  in  his  hands  for 
service,  yet  the  fair  intendment  of  the  language  of  the  in- 
dictment is,  that  it  was  so  placed.  And  the  charge  is  direct, 
that  the  defendants  knowingly  and  wilfully  obstructed,  re- 
sisted and  opposed  Byer  and  Horton  in  the  execution  of  the 
warrant,  they  at  the  time  being  deputies  of  the  Marshal. 
But  it  is  claimed  that,  although  it  may  appear,  by  the  indict- 
ment, that  the  warrant  was  placed  in  the  hands  of  the  Mar- 
shal for  service,  and  although  he  may  have  deputed  Byer  and 
Horton  to  serve  the  same,  yet  they,  Byer  and  Horton,  were 
not,  within  the  meaning  of  the  Act  of  Congress,  officers  of  the 
United  States ;  that  they  were  the  mere  agents  and  servants 
of  the  Marshal ;  that  any  obstruction  or  resistance  to  them  is 
not  within  the  prohibition  of  the  law ;  and  that,  although  an 
obstruction  and  resistance  to  them  might,  in  law,  be  considered 
as  an  obstruction  and  resistance  to  the  Marshal,  yet  no  such 
obstruction  or  resistance  is  charged.  The  question,  then,  is — 
were  Byer  and  Horton  officers  of  the  United  States,  authorized 
to  serve  the  warrant  t  They  were  deputies  of  the  Marshal.  It 
is  so  charged  in  the  indictment.  As  such  deputies,  they  were 
authorized  to  serve  the  warrant,  without  any  special  appoint- 
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ment.  But  it  is  said  that,  although  they  may  have  been 
authorized  to  execute  the  warrant,  they  were  merely  agents 
or  servants  of  the  Marshal,  and  were  not,  within  the  mean- 
ing of  the  law,  officers  of  the  United  States.  A  little  con- 
sideration of  the  laws  of  Congress  will  show  that  a  deputy 
Marshal  is  an  offi>cer  of  the  United  States,  authorized  to  serve 
process ;  and,  if  he  be  such  officer,  so  authorized,  resistance 
to  him  is  prohibited  by  the  Act  of  Congress  in  question. 

The  Marshal  has  power,  as  there  shall  be  occasion,  to  ap- 
point one  or  more  deputies,  who  are  removable  from  offi^^ 
by  the  Judge  of  the  District  Court  or  the  Circuit  Court  •it- 
ting  in  the  District,  at  the  pleasure  of  either.  {Ad  of  Sep- 
Urnber  24^A,  1789,  1  U.  S.  Stat  at  Large,  87,  §  27).  If  a 
deputy  Marshal  can  be  removed  from  offiice,  he  is  an  offi^^er 
before  he  is  so  removed,  for,  he  cannot  be  removed  from  offi^^ 
imless  he  is  an  officer  }  and,  as  he  has  power  to  serve  process, 
he  is  an  offi,cer  of  the  United  States  empowered  to  serve  pro- 
cess. Upon  the  death  of  the  Marshal,  his  deputies  continue 
in  offi^^,  unless  otherwise  specially  removed,  until  another 
Marshal  is  appointed  and  sworn.  {Act  of  September  24^A, 
1789, 1  U.  S.  Stat  at  Large,  87,  §  28).  Every  Marshal  or 
his  deputy,  when  removed  from  office,  has  power,  notwithstand- 
ing his  removal,  to  execute  all  such  precepts  as  are  in  his 
hands  at  the  time  of  such  removal.  {Id.,  88,  §  28).  Marshals 
and  their  deputies  have  the  same  powers,  in  executing  the 
laws  of  the  United  States,  that  sheriffs  and  their  deputies  in 
the  several  States  have,  in  executing  the  laws  of  the  several 
States.  {Act  of  February  28tA,  1795,  §  9, 1  ZT".  S.'  Stat  at 
Large,  425).  When  a  witness  is  material  on  the  trial  of  a 
criminal  case,  a  Judge  is  authorized  to  issue  a  warrant,  di- 
rected to  the  Marshal  or  other  officer  authorized  to  execute 
criminal  and  civil  process,  to  arrest  such  witness  and  carry  him 
before  such  Judge.  {Act  of  August  8tk,  1846,  §  7,  9  Z7".  S. 
Stat  at  Large,  74).  These  several  laws  show  that  deputy 
Marshals  are  officers  of  the  United  States,  authorized  to  serve 
process.  There  may  be  persons  who,  in  certain  cases,  are 
authorized  to  serve  process,  who  may  not  be  officers  of  the 
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United  States.  In  certain  cases  a  private  individual  may 
serve  process — as,  when  a  Marshal  or  his  deputy  is  a  party. 
In  such  cases,  writs  and  precepts  are  to  be  directed  to  such 
indiflferent  persons  as  the  Court,  or  any  Justice  or  Judge,  may 
appoint  {Act  of  September  24^A,  1789,  §  28,  1  U.  S.  Stat. 
at  Largej  87).  This  last  provision  also  shows  that  Congress 
deemed  deputies  of  the  Marshal  to  be  officers  of  the  United 
States.  Ryer  and  Horton,  therefore,  being,  as  charged  in 
the  indictment,  deputies  of  the  Marshal,  were  officers  of  the 
United  States,  authorized  to  serve  process,  within  the  mean- 
ing of  the  Act  of  Congress  in  question. 

The  result  is,  that  the  facts  necessary  to  constitute  the 
oflEence  created  by  the.  Act  of  Congress  in  question,  are  suffi- 
ciently charged  in  the  indictment.  The  motion  to  quash 
must,  therefore,  be  disallowed. 


The  CniLLicoTHE  Bkanch  of  the  State  Banx  of  Ohio 

vs. 
Watson  A.  Fox  and  Elijah  K.  Bbuce. 

The  usage  is  universal,  for  the  Presidents  and  Cashiers  of  incorporated  com- 
panies, acting  as  the  executive  officers  and  agents  of  such  companies,  to  make 

.  in  their  behalf,  endorsements  and  transfers  of  negotiable  paper,  by  simply 
endor»ng  their  names,  with  the  additions  of  their  titles  of  office. 

Such  an  endorsement  is  sufficient  to  charge  the  corporation  under  whose  author- 
ity the  endorsement  is  made,  and  to  transfer  the  note  to  the  endorsee,  so  that 
he  can  maintain  an  acUon  on  it  in  his  own  name. 

Where  a  note  is  payable  **  two  years  after  date,  on  demand,"  it  is  not  necessary, 
in  an  action  against  tlie  maker,  who  is  the  principal  debtor,  to  aver  or  prove 
any  special  demand* 

Where  a  corporation,  which  has  the  right  to  do  so,  takes  its  own  stock  in  pay- 
ment of  a  debt  due  to  it,  It  may,  under  general  fUU  power  given  to  its  direc- 
tors to  manage  its  business,  sell  such  stock  again ;  and  a  note  taken  by  it  on 
such  sale  is  valid. 

In  an  action  by  the  endorsee  of  a  note  against  its  maker,  if  the  maker  fails  to 
establish  any  defence  to  it  as  against  the  poyee,  he  cannot  claim  that  the  en- 
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donee  ia  entitled  to  recover  only  so  miieh  of  the  note  as  is  due  from  the  payee 
to  the  endorsee. 
A  rerdict  for  the  full  amount  of  a  note  upheld,  where  its  full  amount  was  due  at 
the  time  of  the  verdict,  although  not  due  when  the  suit  was  commenced. 

(Before  Hall,  J.,  Northern  District  of  New  York,  January  29th,  1866). 

This  was  an  action  on  a  promissory  note  for  $5,000,  made 
by  the  defendants,  payable  "  to  the  order  of  The  Columbns 
Insurance  Company,  two  years  after  date,  on  demand,  with 
interest  payable  semi-annually."  After  a  verdict  for  the 
plainti£&,  the  defendants  moved  for  a  new  trial,  on  a  bill  of 
exceptions.  The  facts  in  the  case  sufficiently  appear  in  the 
opinion  of  the  Court, 

Hall,  J.  1.  It  is  insisted  by  the  defendants'  counsel,  that 
there  was  no  such  endorsement  and  transfer  of  the  note  in 
suit,  as  to  give  to  the  plaintiffs,  under  the  law  merchant,  the 
right  to  maintain  an  action  upon  the  note^  in  their  own 
name. 

The  bill  of  exceptions  states,  that  the  plaintiffi,  to  main- 
tain  the  issue  on  their  part,  proved  (among  other  things)  that 
the  endorsement^  "  E.  F.  Drake,  Presdt.,"  on  the  back  of  the 
note,  was  the  genuine  signature  of  the  said  E.  F.  Drake ; 
that  the  said  Drake,  as  such  President,  transferred  the  said 
note  to  the  plaintiffs ;  that,  at  the  time  of  the  endorsement 
and  delmery  of  the  said  note  to  the  said  plaintiflb,  the  said 
E.  F.  Drake  was  the  President  of  the  said  The  Columbus  In- 
surance Company ;  and  that  such  endorsement  and  transfer 
of  the  said  note  to  the  plaintiffi  was  made  by  the  said  Drstke, 
as  such  President,  by  the  authority  and  direction  of  the  said 
Columbus  Insurance  Company.  This,  it  is  conceded  by  the 
defendants'  counsel,  shows  a  transfer  and  assignment  of  the 
note ;  but,  it  is  contended  that  the  endorsement  was  not,  in 
terms,  in  the  name  of  the  Insurance  Company,  and  that, 
therefore,  the  plaintiffs  are  not  endorsees,  so  as  to  entitle  them 
to  sustain  a  suit  on  the  note  in  their  own  name. 

I  confess  I  can  see  no  force  in  this  objection.    The  usage 


JAKUABT,  1866.  433 


State  Bank  of  Ohio  v.  Fox. 


is  uoiverBal,  for  the  Presidents  and  Cashiers  of  incorporated 
companies,  acting  as  the  executive  officers  and  agents  of  such 
companies,  to  make,  in  their  behalf,  endorsements  and  trans- 
fers of  negotiable  paper,  by  simply  endorsing  their  names, 
with  the  additions  of  their  titles  of  office.  I  cannot  doubt 
that  such  an  endorsement  is  sufficient  to  charge  the  corpora- 
tion under  whose  authority  the  endorsement  is  made,  and  to 
transfer  the  note  to  the  endorsee,  so  that  the  latter  can  main- 
tain an  action  thereon  in  his  own  name.  {Folger  y.  Chase, 
18  Pick.^  63;  Brockway  v.  AUe}i,  17  Wend.^  40;  The 
Watervliet  JBank  v.  White^  1  Denio^  608 ;  BdbcocJc  v.  Beman, 
1  Keman^  200). 

In  this  case,  however,  the  transfer  is  fully  admitted,  and 
that,  too,  by  an  endorsement  duly  authorized.  There  certain- 
ly can  be  no  reason  for  holding  that  the  suit  was  improperly 
brought  in  the  name  of  the  endorsees. 

2.  It  is  insisted  that  the  note  on  which  the  suit  was 
brought  is,  by  its  terms,  payable  on  demand,  after  two  years ; 
and  that  the  special  count  in  the  declaration  contains  no 
allegation  of  a  special  demand  of  payment. 

The  declaration  contains  the  common  money  counts,  with 
a  copy  of  the  note  annexed,  and  the  note  was  proper  evidence 
under  the  money  counts,  even  if  a  special  demand  was  neces- 
sary. 

But  I  am  inclined  to  think  that  no  special  demand  was 
necessary.  The  makers  of  the  note,  as  between  them  and  the 
original  payees  of  the  note,  and  also  as  between  them  and  the 
endorsees,  were  principal  debtors;  and,  in  such  case,  the 
general  rule  is,  that  no  special  demand  is  necessary.  {Nelson 
y.  Bostwichj  5  JSUly  87). 

3.  It  is  insisted  that  the  facts  set  up  and  proved  by  the 
defendants  constitute  a  defence  to  the  note. 

It  appears,  by  the  bill  of  exceptions,  that  the  Columbus  In- 
surance Company,  to  whom  the  note  was  given,  had  taken  a 
considerable  portion  of  their  own  stock  in  payment  of  debts 
due  to  them.  This  they  had  a  clear  right  to  do.  {TayloT  v. 
The  Miami  Exporting  Co.^  6  nam.,^  218).  This  stock,  so 
29 
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owned  by  the  corporation,  its  directors  had  the  right  to  sell 
and  dispose  of,  for  the  benefit  of  the  corporation.  The  stock 
was  not  extinguished  or  destroyed  by  the  purchase  thereof 
by  the  corporation.  And,  where  a  corporation  becomes  the 
owner  of  its  stock,  by  purchase  or  forfeiture,  the  directors  of 
such  corporation,  if  they  have,  (as  the  directors  of  this  In- 
surance Company  had),  Ml  power  to  manage  and  conduct  the 
affairs  and  business  of  the  corporation,  may  sell  such  stock, 
and  issue  new  certificates  therefor ;  and  notes  taken  for  sudi 
stock  are  valid.  The  transaction  between  the  defendants 
and  the  Insurance  Company  was,  in  substance  and  effect, 
nothing  but  a  sale  of  such  stock,  although  the  resolutions  of 
the  directors  expressed  an  intention  to  increase  the  stock  and 
receive  subscriptions  therefor.  This  was,  however,  as  the 
facts  show,  a  misdescription  of  the  real  character  of  the  trans- 
action ;  and  I  can  perceive  no  grounds  upon  which  the 
validity  of  this  note  can  be  impeached  in  tlie  hands  of  the 
Insurance  Company  or  their  endorsees. 

4.  It  is  insisted  that  the  facts  stated  in  the  bill  of  excep- 
tions show  that  the  plaintiff,  as  against  the  Insurance  Com- 
pany, are  at  all  events  entitled  to  a  portion  only  of  the  amount 
of  the  note,  and  that,  therefore,  they  can  recover  in  this  suit 
only  the  amount  to  which  they  are  entitled  as  against  that 
Company.  This  position  is  untenable.  The  plaintiff,  being 
the  endorsees  and  legal  holders  of  the  note,  are  entitled  to 
recover  the  whole  amount  due ;  and,  if  the  whole  does  not 
equitably  belong  to  the  plaintiffs,  they  will  hold  what  belongs 
to  another,  in  trust  for  the  party  entitled  thereto.  "With  these 
equities,  the  defendants,  having  failed  to  establish  any  de- 
fence against  the  Insurance  Company,  have  nothing  to  do. 

5.  It  is  insisted  that,  by  ihe  arrangement  and  resolutions 
under  which  the  note  was  given,  the  whole  amount  of  the 
note  was  not  due  and  payable  at  the  time  the  suit  was  com- 
menced ;  and  that  the  verdict  should,  therefore,  have  been 
for  the  amount  actually  due  at  the  commencement  of  the  suit, 
and  for  nothing  more. 
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I  am  inclined  to  think  that  there  is  nothing  in  this  objec- 
tion. Upon  the  face  of  the  note,  the  whole  amount  was  due 
prior  to  the  bringing  of  the  suit,  and,  as  the  notice  required 
by  the  terms  of  the  resolutions  and  arrangement  was  actually 
given  more  than  a  year  prior  to  the  commencement  of  the 
suit,  the  whole  amount  was,  I  think,  then  demandable,  under 
the  arrangement  referred  to.  At  all  events,  it  was  all  de- 
mandable at  the  time  of  the  trial ;  and,  as  this  objection  goes 
only  against  the  amount  of  damages  recovered,  and  could 
only  be  available  when  the  resolutions  and  arrangement  were 
set  up  and  proved  by  the  defendants,  I  do  not  see  how  it  can 
now  prevent  judgment  upon  the  verdict. 

If  the  whole  amount  had  not  been  due  at  the  time  the 
suit  was  commenced,  and  the  defendants  had  previously  ten- 
dered, and  then,  under  a  plea  of  tender,  brought  into  Court, 
the  amount  actually  due,  or  if,  after  the  suit  was  commenced, 
the  defendants  had  offered  to  pay  the  amount  actually  due 
and  costs,  and  had  then  applied  for  a  stay  of  proceedings,  the 
objection  might  have  been  effectually  urged.  But,  as  the 
plaintiff  were,  at  the  time  of  the  verdict,  entitled  to  the  whole 
amount  of  the  note,  and  the  question  is  one  simply  as  to  the 
quarUtim  of  damages,  I  do  not  think  a  new  trial  ought  to  be 
granted  on  that  account,  even  if  the  whole  amount  was  not 
due  when  the  suit  was  commenced. 

It  was  objected  that  the  exception  was  insufficient  to  raise 
this  question,  but,  in  the  view  I  have  taken  of  the  case,  this 
objection  need  not  be  considered. 

The  motion  for  a  new  trial  is  denied,  with  costs. 


The  Uncted  States  vs.  Gboeqe  Wilson. 

The  civil  jurisdiction  of  the  Ck)urt8  of  the  United  States,  in  maritime  causes  of 
contract  or  tort,  embraces  tide-waters  within  the  bays,  inlets  of  the  sea  and 
harbors  along  the  sea-coast  of  the  country,  and  in  navigable  rivers. 

But  the  Federal  Courts  of  inferior  jurisdiction  cannot  take  cognizance  of  crimi- 
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nal  offences  of  any  grade,  without  the  express  appointment  or  direction  of 
positiye  law. 

Under  §  1  of  the  Act  of  March  26th,  1804,  (2  U.  8.  Stai,  at  Large,  290),  pre- 
scribing punishment  for  the  offbnce  of  wilfully  destroying  a  Tessel,  it  is 
necessary,  in  order  to  giro  to  this  Court  jurisdiction  of  the  offence,  that  it 
should  hare  been  committed  upon  the  high  seas,  and  not  merely  upon  waters 
within  the  Jurisdiction  of  the  United  States. 

Congress,  in  its  criminal  legislation,  uses  the  term  high  sea%  in  its  popular  and 
natural  sense,  and  in  contradistinction  to  mere  tide-waters  flowing  in  ports, 
havens  andiMisins,  that  are  land-locked  in  their  position  and  subject  to  territo- 
rial Jurisdiction. 

(Before  Nelson  and  Betts,  JJ.,  Southern  District  of  New  York,  March  6th, 
1866). 

This  was  an  indictment  for  a  capital  offence,  cliarging  that 
the  prisoner,  who  was  a  colored  man,  being  a  mariner,  be- 
longing to  the  schooner  Endora  Imogene,  which  vessel  was  not 
owned  in  whole  or  in  part  by  him,  and  was  the  property  of 
Asa  B.  Shaifer  and  others,  citizens  of  the  United  States,  did, 
on  the  23d  of  November,  1855,  on  the  high  seas,  and  within 
the  jurisdiction  of  this  Court,  feloniously,  wilfully,  and  cor- 
ruptly destroy  the  said  vessel,  (specifying  the  means  and 
maimer  by  which  the  act  was  committed).  The  indictment 
varied  the  statement  of  the  crime,  in  different  counts,  but  the 
charge  was  substantially  the  same  in  all. 

The  prisoner  demurred  to  the  indictment. 

.    Philip  J.  Joachimaen^  for  the  United  States. 

William  T.  B.  MiUiJcen^  for  the  defendant. 

Betts,  J.  The  indictment  in  this  case  is  founded  upon  the 
Act  of  Congress,  approved  March  26th,  1804,  (2  U.  8.  Stat,  at 
Large^  290),  entitled  "  An  Act  in  addition  to  the  Act  entitled 
^  An  Act  for  the  punishment  of  certain  crimes  against  the 
United  States,' "  by  the  Ist  section  of  which  it  is  enacted, 
that  any  person,  not  being  an  owner,  who  shall,  on  the  high 
seas,  wilfully  and  corruptly  cast  away,  bum,  or  otherwise 
destroy  any  ship  or  other  vessel  unto  which  he  belongeth. 
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being  the  property  of  any  citizen  or  citizens  of  the  United 
States,  or  procnre  the  same  to  be  done,  and  being  thereof 
lawfully  convicted,  shall  suffer  death. 

The  fact  charged  against  the  prisoner  is  admitted  by  his 
demurrer  to  the  indictment ;  and,  it  being  conceded,  on  the 
part  of  the  United  States,  that  the  vessel  was  destroyed  in  the 
East  Biver  or  Western  extremity  of  Long  Island  Sound;  at  a 
point  between  Oity  Island  and  Hart  Island,  within  the  terri- 
torial limits  of  the  town  of  Pelham,  in  the  county  of  West- 
chester and  State  of  Kew  York,  and  accordingly  within  the 
jurisdiction  of  that  State,  the  question  raised  by  tibe  demurrer 
is,  whether  the  place  where  the  act  was  done  is  within  the 
criminal  jurisdiction  of  the  Federal  Courts.  We  assume  it  as 
a  notorious  geographical  fact,  that  the  breadth  of  water  at  that 
place,  from  Long  Island  on  the  South  to  the  main  land  on  the 
North  shore,  is  not  beyond  the  reach  of  ordinary  eyesight, 
and  does  not  exceed  two  miles.  That  point  was  not  in  con- 
troversy on  the  argument,  and  therefore  we  have  not  called 
for  specific  evidence  to  fix  the  distance. 

The  Constitution  of  the  United  States  declares,  {Art.  8,  §  2), 
that  the  judicial  power  of  the  United  States  shall  extend  ^^  to 
all  cases  of  admiralty  and  maritime  juiisdiction ; ''  and  it  is 
now  indisputable  that,  by  force  of  the  Constitutional  provis- 
ion, the  civil  jurisdiction  of  the  Courts  of  the  United  States,  in 
maritime  causes  of  contract  or  tort,  embraces  tide-waters  within 
the  bays,  inlets  of  the  sea  and  harbors  along  the  sea-coast  of 
the  country,  and  in  navigable  rivers.  {The  Thomas  Jefferson^ 
10  Wheat.^  428;  The  Steamboat  Orleans  v.  Phoebus^  11 
Petersy  175 ;  The  United  States  v.  Coombs,  12  Peters,  72 ; 
Waring  v.  Ctarlce,  5  Eo^d.,  441 ;  The  N.  J.  Steam.  JVav.  Co. 
Y.  The  Merchant^  Bank,  6  Hov).,  844).  But  it  is  a  fundamen- 
tal doctrine,  in  respect  to  the  Federal  Courts  of  inferior  juris- 
diction, that  they  cannot  take  cognizance  of  criminal  offences 
of  any  grade,  without  the  express  appointment  or  direction 
of  positive  law.  To  enable  them  to  exercise  the  functions 
bestowed  by  the  Constitntion  over  crimes  and  misdemeanors, 
there  must  be  a  designation,  by  positive  law,  both  of  the 
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offence  and  of  the  tribnnal  wliicli  shall  take  cognizance  of  it. 
{The  United  States  v.  Hudson,  7  Cranch,  82 ;  Ex  parte  BoVr 
man,  4  Cranch,  75 ;  Tfie  United  States  v.  Coclidge,  1  Wheat., 
416 ;  WhartorCs  Or.  Law,  76  to  80).  Congress  has,  by  the 
statute  referred  to,  defined  the  crime  of  destroying  a  ves- 
sel. The  act  most  be  done  wilfully  and  feloniously,  by  a 
person  not  an  owner,  and  on  the  high  seas.  The  place  where 
the  offence  is  committed  becomes,  thus,  an  essential  element 
in  the  description  of  the  crime.  The  mere  fact  that  the  ac- 
cused wilfully  destroyed  the  vessel,  being  upon  waters  within 
the  jurisdiction  of  the  United  State^  does  not  subject  him  to 
prosecution  and  punishment  under  this  Act,  unless  the  vessel 
was  at  the  time  on  the  high  seas. 

It  is  no  doubt  within  the  competency  of  Congress  to  bring 
all  waters  subject  to  Federal  jurisdiction  within  the  scope  of 
its  criminal  jurisprudence.  This  is  manifestly  the  doctrine 
declared  by  the  Supreme  Court  in  the  cases  of  ITie  United 
States  V.  Bevans,  (3  Wheat.,  836),  and  The  United  States  v. 
WUiberger,  5  Wh^at,  76).  But  the  power  is  regarded  as  dor- 
mant unless  exercised  by  direct  enactments  of  law.  It  is  not 
enough  that  a  felony  of  the  highest  enormity  is  charged  in 
the  indictment,  or  that  the  laws  of  the  United  States  denoonce 
it  as  a  capital  crime,  and  subject  it  to  trial  and  judgment  in 
the  national  Courts ;  but  it  must  further  be  manifest  that  the 
place  where  the  transaction  occurred  is  designated  by  legisla- 
tive enactment  as  one  over  which  this  authority  may  be  ex- 
ercised by  the  Court.  Thus,  any  pei*son  committing  murder 
on  board  an  American  vessel  in  bays,  harbors,  basins,  or  riv- 
ers, not  within  the  jurisdiction  of  any  State  of  the  Union, 
is  triable  in  the  Courts  of  the  United  States,  and  punishable 
therefor,  the  same  as  if  the  crime  were  committed  upon  the 
high  seas.  (Act  of  April  80th,  1790,  %  %,  1  U.  S.  Stat,  at 
Large,  113).  But  he  cannot  be  punished  for  manslaughter 
committed  elsewhere  than  upon  the  high  seas,  because  the 
12th  section  of  the  Act  of  April  80th,  1790,  extends  only  to 
that  offence  when  committed  in  that  locality.  {The  United 
States  V.  WiUberger,  5  Wheat,  76).    Place  is  made,  by  the 


UABOH,  1856.  439 


The  TJnitod  States  v.  Wilson. 


Btatnte,  an  essential  ingredient  in  the  offence ;  and,  if  the  locus 
in  quo  specified  in  the  indictment,  is  not,  in  a  legal  sense,  the 
high  se<Z8j  this  Court  has  no  jurisdiction  over  the  charge.  {The 
United  States  v.  Fv/rlongy  6  Wheat.<^  184). 

There  is  less  precision  in  the  use  of  the  term  high  seas  in 
reference  to  the  jurisdiction  of  maritime  courts  in  civil  actions, 
than  in  cases  of  a  criminal  character,  because,  in  the  former, 
it  is  immaterial  to  the  authority  of  the  Court  whether  the 
transaction  be  on  the  open  ocean,  or  on  inland  waters  subject 
to  the  ebb  and  flow  of  the  tide.  In  those  cases,  it  might  be 
immaterial  whether  tide-waters  were  or  were  not  universally 
denominated  high  seas,  neither  the  rights  of  the  parties  nor 
the  power  of  the  Court  being  affected  by  the  appellation.  In 
the  construction  of  criminal  law,  greater  exactness  and  cer- 
tainty are  demanded,  and  words  must  be  interpreted  so  as  to 
carry  out  clearly  the  intention  of  the  law-maker. 

It  appears  to  us  very  manifest,  that  Congress,  prior  and 
subsequently  to  the  enactment  under  consideration,  has,  in  its 
criminal  legislation,  sedulously  evinced  the  intention  to  use 
the  term  high  seas  in  its  popular  and  natural  sense,  and  in 
contradistinction  to  mere  tide-waters  flowing  in  ports,  havens 
and  basins.  Thus,  in  the  8th  section  of  the  Act  of  April  80th, 
1790,  and  in  the  4th,  5th,  6th,  7th,  8th,  and  11th  sections  of  the 
Act  of  March  3d,  1825,  (4  U.  JS.  Stat,  at  large,  116, 116, 117), 
high  seas  are  discriminated  from  rivers,  havens,  basins  and 
bays,  which  are  not  within  any  State  in  the  Union,  all  the 
enactments  importing  unequivocally  the  meaning  of  Congress, 
that  the  term  high  seas  alone  embraces  no  waters  that  are 
land-locked  in  their  position,  and  are  subject  to  territorial 
jurisdiction. 

The  adjudications  already  cited  from  the  Supreme  Court 
affirm  that  to  be  the  legal  import  and  effect  of  the  language ; 
and  the  more  labored  and  erudite  elucidations  made  by  infe- 
rior Courts  show  that  construction  to  be  in  consonance  with 
the  principles  of  general  jurisprudence.  ( United  States  v. 
Omshy  6  Mason,  290 ;  The  Schooner  Harriot,  1  Story,  251 ; 
Thomas  v.  Lane,  2  Sumner,  1).    In  United  States  v.  Bobin- 
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souy  (4  Mason,  307),  Judge  Story  applied  the  doctrine  to  the 
Act  now  under  consideration,  and  held  that  a  bay  in  the 
Island  of  Bermuda,  where  an  American  vessel  had  been 
feloniously  burned  and  destroyed,  was  not  on  the  high  seas, 
within  the  purview  of  the  statute  in  question. 

We  are  of  opinion,  upon  a  careful  consideration  of  the  sub- 
ject, that  the  offence  charged  in  this  indictment  is  not,  within 
the  purview  of  the  Act  of  March  26th,  1804,  cognizable  by 
this  Court,  and  that,  accordingly,  judgment  must  be  rendered 
for  the  prisoner.  Hie  prisoner  wUl  be  remitted  by  the  Mar- 
shal to  the  custody  of  the  proper  State  authority,  by  which 
he  was  detained  when  he  was  arrested  on  this  indictment. 


HsKBY  Waltok  v8.  Bobebt  Csowley.    In  EQiTirr. 

On  the  facts  in  this  case  it  was  Ktld^  that  the  plamtiff  was  entitled  to  maintain 
a  soit  in  Equity  in  his  own  name  for  an  iojonction  and  relief,  for  the  infringe- 
ment of  a  trade-mark. 

The  owner  of  goods,  whidi  he  exposes  to  sale  in  maiket  m  his  own  r%hi,  b  en- 
titled to  the  exdudve  use  of  any  trade-maik  devised  and  applied  by  him  to 
the  goods,  to  distinguish  them  as  being  of  a  particular  manufacture  or  quality, 
although  he  is  not  himself  the  manufacturer,  and  although  the  name  of  the 
real  manufhcturer  is  used  as  part  of  the  trade-mark ;  and  the  aarignee  of  the 
whole  right  in  such  trade-mark,  and  of  the  property  in  the  goods  to  which  h 
is  attached,  is  entitied  to  the  eigoyment  of  the  ezdusiTe  right  thereto,  and 
may  maintain  an  action,  in  his  own  name,  for  any  wrongful  use  by  others  of 
such  trade-mark,  to  the  like  extent  as  the  originator  thereof. 

In  tills  case  it  was  held,  that  the  mere  affidavit  of  the  defendant,  witiiovt  a  forma] 
answer,  denying  that  the  trade-mark  didmed  was  the  original  derioe  of  the 
pbdntiff's  assignor,  or  was  first  adopted  by  him,  was  not  suflSdent  to  bar  the 
equity  of  the  plidntifT,  arising  out  of  the  facts  charged  in  the  bill,  and  his  long 
undisturbed  possession  and  use  of  the  trade^nark,  corroborated,  as  his  right 
was,  by  after  acts  and  dedaration  of  the  defendant 

The  privilege  of  a  party  to  the  exdusive  enjoyment  of  a  trade-mark,  does  not 
rest  upon  a  right  of  property  therehi,  but  on  its  prior  use  and  application  m 
tiie  manner  in  whidi  it  has  been  imitated  and  employed  by  the  defendant 

A  tradesman,  to  bring  his  privilege  of  usmg  a  particular  trade-mark  under  the 
protection  of  Equity,  is  not  bound  to  prove  that  it  has  been  copied  in  every 
particular  by  another.    It  is  enough  for  him  to  show  that  the  representations 
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employed  bear  each  resemblance  to  his  as  to  be  calculated  to  mislead  the 
public  generally  who  are  the  purchasers  of  the  article,  and  to  make  it  pass 
with  them  for  the  one  sold  by  him. 

(Before  Bxttb,  J.,  Southern  District  of  New  Tork,  ICarch  19th,  1866).  ] 

Thib  was  an  application  for  a  provisional  injunction,  found- 
ed upon  a  bill  and  an  affidavit  of  the  plaintiff.  It  was  opposed 
upon  an  affidavit  of  the  defendant,  without  any  answer. 

The  bill  set  forth,  that  one  James  Smith,  in  England,  had, 
under  the  nam^  of  James  Smith  &  Son,  been  for  20  years  a 
manufacturer  of  needles  for  sewing ;  that,  more  than  20  years 
ago.  Smith  agreed  with  the  plaintiff's  father,  James  Walton, 
who  resided  in  Philadelphia,  that  he  should  be  the  sole  pur- 
chaser of  all  the  needles  made  by  €mith  which  should  come 
to  the  United  States ;  that  this  agreement  was  carried  out 
by  Smith,  and  all  the  needles  made  by  Smith  which  came  to 
the  United  States  were  sent  to  the  plaintiff's  father,  packed 
under  his  direction,  and  were  sold  by  him  in  papers  having 
on  them  printed  labels,  devices  and  trade-marks,  which  were 
devised  and  first  used  by  him,  the  words  ^^  Jas.  Walton" 
being  also  on  each  paper,  in  small  writing  letters ;  that  the 
labels  covering  the  first  quality  of  needles  were  printed  on  a 
red  ground ;  that  such  red  ground  formed  a  part  of  the  trade- 
mark ;  that,  on  account  of  the  merit  of  the  needles,  and  the 
care  and  expense  in  devising  and  applying  the  labels,  devices 
and  trade-marks,  the  needles  had  acquired  a  standard  value 
in  the  United  States ;  that  the  annual  sales  of  the  plaintiff's 
father,  under  his  exclusive  contract,  averaged  from  20  to  25 
millions  of  needles  each  year ;  that,  on  the  1st  of  Jnly,  1851, 
the  plaiutiff  became,  by  assignment  from  his  father,  proprie- 
tor of  the  whole  of  his  business,  good-will  and  trade  in  vend- 
ing the  needles  made  by  Smith,  and  of  all  the  right  to  use 
such  devices,  labels  and  trade-marks,  and  was,  by  the  assent 
of  Smith,  substituted  in  place  of  his  father,  in  the  exclusive 
right  of  purchasing  such  needles  for  sale  in  the  United  States ; 
that  the  plaintiff  had  since  continued  annually  to  sell,  in  the 
United  States,  from  20  to  25  millions  of  such  needles,  in  papers 
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coyered  by  such  labdB,  devices  and  trade-marks,  in  pnrsu- 
ance  of  bucIi  assignment ;  that  he  had  reeentlj  discovered 
that  the  defendant  had  counterfeited  such  labels,  and  had 
been  selling,  in  the  United  States,  needles  with  such  counter- 
feited labels,  of  inferior  quality,  and  at  a  less  price  than  the 
price  at  which  the  plaintiff  coxiM  afford  to  sell  such  needfes 
with  genuine  labels ;  that  such  counterfeited  labels  were  such 
close  imitations  as  readily  to  deceive  the  public,  and  especially 
hundreds  of  uneducated  women  and  workmen  who  buy  nee* 
dies  by  retail ;  that  none  of  the  needles  sold  by  the  defendant 
under  the  counterfeited  labels  were  ever  made  by  Bmith,  nor 
in  England ;  that  the  defendant  got  up  the  labels  knowing 
that  the  plaintiff  was  the  exclusive  importer  of  Smith's  nee- 
dles, and  that  no  one  else  was  entitled  to  import  them  into  the 
United  States  with  such  labels ;  and  that  tlie  defendant,  when 
selling  such  needles,  described  them,  in  bills  rendered,  as 
"  Smith's  needles." 

A  schedule  to  the  bill  contained  three  of  the  plaintiff's 
labels,  with  needles  enclosed,  as  made  up  for  selling.  No.  1 
had  a  label  on  the  front  and  another  label  on  the  back.  The 
label  on  the  front  was  printed  in  white  letters,  on  a  red 
ground,  occupying  9  lines,  and  was  as  follows :  ^^  Jas.  Smith 
&  Son.  (A  crown.)  Genuine  Drill'd  Ey'd  Sharps.  (7) 
Warranted.  Jas.  Walton,"  (in  writing  characters).  The 
label  on  the  back  was  printed  in  black  letters,  on  a  red  ground, 
occupying  13  lines,  and  was  as  follows :  ^^  Manufactured  and 
warranted  by  Jas.  Smith  &  Son,  Astwood,  near  Bedditch. 
Beware  of  the  imitation  labels.  The  genuine  arc  signed  Jas. 
Walton,"  (in  writing  characters). 

Ko.  2  of  the  plaintiff's  labels  was,  both  as  to  its  fr-ont  and 
its  back,  like  No.  1,  except  that  instead  of  «  (7)  "  it  had  "  (9)," 
and  the  red  ground  of  the  front  of  No.  2  was  lighter  than  the 
red  ground  of  the  front  of  No.  1,  and  the  red  ground  of  the 
back  of  No.  2  was  a  different  shade  of  red  from  either  the 
front  or  the  back  of  No.  1,  or  the  front  of  No.  2. 

No.  8  of  the  plaintiff's  labels  was  a  front  label,  like  the 
front  Qf  No.  1,  except  that,  instead  of  «  (7),"  it  had  "  (6),"  and 
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was  a  larger  sized  label  than  the  front  of  No.  1,  and  the  red 
ground  was  a  different  shade  of  red  from  the  front  of  No.  1. 

A  schedule  to  the  bill  contained  specimens  of  the  labels 
used  by  the  defendant.  They  were  three  In  nnmber.  Ko.  1 
had  ite  front  printed  in  whitJletters  on  a  red  ground,  and  its 
back  printed  in  black  letters  on  a  red  ground.  The  front  of 
Ko.  1  occupied  9  lines,  and  was  as  follows:  ^' Jas.  Smith 
&  Son.  (A  crown.)  Gbnuine  Drill'd  Ey'd  Sharps.  (7) 
Warranted.  R.  Crowley,"  (in  writing  characters).  The 
color  of  the  red  ground  of  the  front  of  No.  1  of  the  defend- 
ant's labels,  was  the  same  shude  of  red  as  the  red  ground  of 
the  front  of  No.  1  of  the  plaintiff's  labels.  The  back  of 
Ko.  1  of  the  defendant's  labels  occupied  18  lines,  and  was  as 
follows :  **  Manufactured  for  Jas.  Smith  &  Son,  and  warrant- 
ed by  (R.  Crowley).  Beware  of  the  imitation  labels.  The 
genuine  are  signed  IL  Crowley,"  (in  writing  characters).  The 
color  of  the  red  ground  of  the  back  of  No.  1  of  the  defend- 
ant's labels,  was  the  same  shade  of  red  as  the  red  ground  of 
the  back  of  No.  1  of  the  plaintiff's  labels. 

The  front  of  No.  2  of  the  defendant's  labels  was  like  the 
front  of  No.  1  of  the  defendant's  labels,  except  that,  instead 
of  «  (7),"  it  had  "  (8)."  The  back  of  it  was  like  the  back  of 
No.  1  of  the  defendant's  labels. 

The  front  of  No.  3  of  the  defendant's  lal)els  was  like  the 
front  of  No.  1  of  the  defendant's  labels,  except  that,  instead 
of  "  (7),"  it  had  «  (5  to  10)." 

In  the  labels  of  the  plaintiff  and  of  the  defendant,  the 
figures  were  in  a  circle  and  were  printed  in  white.  The 
labels  of  the  defendant  and  of  the  plaintiff  were  all  of  them 
pasted  on  a  black  piece  of  paper,  in  which  the  needles  were 
contained. 

The  affidavit  of  the  plaintiff  set  forth  that,  on  the  12th  of 
January,  1856,  the  defendant  called  on  the  plaintiff,  in  Phila- 
delphia, after  this  sm't  was  commenced,  and  said  he  had  call- 
ed to  see  if  he  could  make  an  arrangement  to  stay  proceed* 
ings  in  the  suit,  that  he  had.  made  the  labels,  not  for  himself, 
but  for  J.  H.  Smith  &  Son,  of  Baltimore,  th^t  he  received 
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from  them  an  order  to  make  the  labels,  and  made  them 
according  to  their  inBtmctionB,  that  they  were  insolvent,  and 
that,  in  consequence,  the  needles  and  labels  still  remained  in 
the  defendant's  hands ;  that  he  proposed  that  the  plaintiff 
should  appoint  some  one  to  go  to  Kew  York,  and  take  pos- 
session of  the  counterfeits  on  hand,  and  take  off  the  labels, 
and  return  the  needles  to  the  defendant ;  that  the  defendant 
proposed  to  pay  all  the  expenses  that  might  be  incurred  by 
such  proceeding,  and  to  pay  all  counsel  fees  and  Court  charges 
in  the  suit,  provided  the  plaintiff  would  stay  proceedings  in 
it,  and  said  that,  if  the  plaintiff  would  not  agree  to  that  propo- 
sition, he,  the  defendant,  had  plenty  of  money  to  spend  in 
law,  and  had  much  experience  in  law  matters ;  that  the  plain- 
tiff told  the  defendant  that  his  excuses  and  propositions  were 
lame,  that  he  had  not  asked  the  plaintiff's  permission  to  use 
the  labels,  and  that  the  plaintiff  would  seek  the  protection  of 
the  law  against  all  infringements  of  his  rights ;  that  he  had 
made  search  concerning  said  J.  H.  Smith  &  Son,  and  had 
reason  to  believe,  that  no  such  firm  now  existed,  or  had  for 
many. years  existed,  in  or  near  Baltimore;  and  that  the  de- 
fendant's statement  relative  to  the  existence  of  that  firm  and 
the  order  for  the  labels  was  wholly  fictitious. 

The  affidavit  of  the  defendant  set  forth  that,  for  more  than 
20  years,  he  had  been  a  manufacturer  of  and  dealer  in  sewing 
needles  in  the  United  States,  and  had  acquired  an  extended 
reputation,  and  his  name,  as  manufacturer  and  warrantor,  on 
the  labels  covering  such  needles,  was  much  relied  upon ;  that, 
on  the  10th  of  August,  1854,  he  received  an  order  firom  James 
Smith  and  James  H.  Smith,  doing  business  in  Baltimore,  un- 
der the  style  of  James  Smith  &  Son,  for  732,000  needles,  in 
papers  of  25  needles'  in  each,  to  be  labelled  with  the  name 
of  said  James  Smith  &  Son,  and  the  name  of  the  defendant 
to  be  put  thereon  as  manufacturer  and  warrantor,  the  labels 
to  be  on  a  red  ground,  with  the  device  of  a  crown  thereon, 
making  a  label  similar  to  labels  of  that  description  in  general 
use  by  the  trade,  and  which  were  then  and  there  spok^  of 
or  referred  ta  and  of  which  those  annexed  to  the  bill  and 
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those  annexed  to  the  defendant's  affidavit  wore  specimens 
and  examples ;  that  the  labels  and  devices  in  the  schednle 
annexed  to  the  defendant's  affidavit,  or  most  of  them,  had 
been  in  nse  by  the  trade,  in  the  United  States,  for  a  long  pe- 
riod and  quite  as  long  as  the  nse  thereof  by  the  plaintiff;  that 
the  red  gronnd  and  a  crown  thereon  had  been  commonly  nsed 
in  England  by  the  trade  for  npwards  of  80  years,  and  prior 
to  the  use  thereof  by  James  Smith,  or  James  Smith  &  Son, 
of  England,  or  the  plaintiff;  that  it  was  a  common  label ; 
that  the  defendant  had  never  heard  of  any  person's  claiming 
an  exclnsive  right  to  its  use  except  the  plaintiff,  nor  of  his 
claim  until  the  commencement  of  this  suit ;  that  the  words 
on  the  labels,  "  genuine  drill'd  ey'd  sharps,"  were  words  of 
universal  use  in  the  trade,  and  were  so  used  to  distinguish 
the  quality  and  character  of  the  needles  enclosed,  as  was  also 
the  figure  on  the  labels,  which  merely  indicated  the  size  of  the 
needles ;  that  the  plaintiff  was  not  the  only  manufacturer 
of  "  genuine "  needies,  or  of  "  drill'd  ey'd "  needles,  or  of 
"  sharps,"  but  that  the  same  were  made  and  so  styled  by  every 
needle  manufacturer,  those  words  being  well  understood  as 
merely  descriptive  of  the  style  and  character  of  the  needle ; 
that,  in  pursuance  of  the  order  of  said  James  Smith  &  Son, 
the  defendant  got, up  for  them,  by  way  of  sample,  a  few 
thousands  of  the  labels  referred  to  in  the  bill,  but  that,  they 
having  failed  about  that  time,  their  order  was  never  fulfilled, 
and  no  more  of  the  labels  were  ever  got  up :  that  only  a  por- 
tion of  those  that  were  got  up  were  delivered  to  said  James 
Smith  &  Son,  and  that,  the  balance  being  left  on  the  defend- 
ant's hands,  he  was  authorized  by  said  James  Smith  &  Son 
to  sell  them  for  his  own  benefit,  and  had  disposed  of  some 
portion  of  them ;  that  it  was  untrue  tliat  the  plaintiff's  label, 
annexed  to  the  bill,  was  devised  and  first  used  by  the  plain- 
tiff's father,  or  by  James  Smith,  or  James  Smith  &  Son, 
of  England,  but  that,  at  the  time  the  plaintiff's  father  com- 
menced to  use  it,  it  was  a  common,  label ;  that  it  was  untrue 
that  the  label  got  up  by  the  defendant  was  got  up  in  firaud 
of  the  plaintiff,  or  with  a  view  of  obtaining  sales  which  would 
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otherwise  be  made  by  the  plaintiff  or  with  a  view  of  deceiv- 
iDg  the  porchascrs  of  needles ;  that  it  was  untrue  that  the 
defendant's  labels  were  intended  to  bo  an  imitation  of  the 
plaintiff's,  but  that  the  difference  was  easily  perceptible,  in 
the  sale  thereof;  that  it  was  never  pretended  by  the  defend- 
ant that  his  needles  were  the  plaintiff's  needles ;  that  the 
plaintiff's  needles  and  the  defendant's  needles  had  always  had 
on  them  the  back  label ;  that  such  back  label  was  originally 
used  about  50  years  ago  by  E.  Hemming  &  Sons,  whose  bade 
label  was  exhibited  in  a  schedule  annexed  to  the  defendant's 
afiSdavit ;  that  the  plaintiff's  back  label  was  an  imitation 
thereof;  and  that  the  use  of  a  crown,  upon  labels  covering 
needles,  was  first  adopted  by  the  defendant's  father,  and  used 
by  him  40  or  50  years  ago. 

*  A  schedule  annexed  to  the  defendant's  affidavit  contained 
various  specimens  of  front  labels  of  various  manu£sicturers 
of  needles,  all  of  which  were  printed  in  white  letters  on  a 
red  ground,  and  were  48  in  number.  Of  these  48,  47  had 
upon  them  a  crown,  41  had  upon  them  the  words,  ^'  drill'd 
ey'd  sharps,"  and  82  had  upon  them  the  words,  ^^  genuine 
drill'd  ey'd  sharps,  warranted."  Of  these  82,  22  had  figures 
in  circles,  printed  in  white,  4  having  so  printed  "  5  to  10," 
7  having  so  printed  "  5-10,"  and  11  having  so  printed  single 
figures.  The  words  in  said  48  specimens  of  labels  were  ar- 
ranged in  lines  under  each  other,  in  the  same  manner  as  ia 
the  plaintiff's  and  the  defendant's  labels.  The  back  label 
before  referred  to  of  B.  HemmiDg  &  Sons,  was  printed  in 
black  letters  on  a  green  ground,  and  was  half  the  length  of 
the  plaintiff's  back  label.  It  occupied  5  lines,  and  read  tJius : 
^^  Manufactared  and  warranted  by  B.  Hemming  &  Sons, 
Forge-Needle-Mills,  Bedditch." 

Charles  JEdwarda^  for  the  plaintiff. 

Daniel  D.  Lord^  for  tha  defendant. 

Betts,  J.    On  ordinary  observation,  the  labels  used  by  the 
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two  parties  in  this  case  would  not  bo  apt  to  be  distinguished 
the  one  firom  the  other — the  size,  shape,  vignette,  coloring 
«and  marking  being  so  nearly  identical  as  to  make  them  easily 
pass  for  the  same,  and  the  only  difference  discernible,  on  con- 
siderable Bcmtiny,  being  in  the  name  of  the  warrantor, 
stamped  upon  them  in  letters  so  small  as  not  readily  to  attract 
notice. 

It  is  this  apparent  similitude  or  counterfeiting  which  is  the 
grievance  complained  of.  A  tradesman,  to  bring  his  privilege 
of  using  a  particular  mark  under  the  protection  of  Equity,  is 
not  bound  to  prove  that  it  has  been  copied  in  every  particu- 
lar by  another.  It  is  enough  for  him  to  show  that  the  repre- 
sentations employed  bear  such  resemblance  to  his  as  to  be 
calculated  to  mislead  the  public  generally  who  are  purchasers 
of  the  article,  and  to  make  it  pass  with  them  for  the  one  sold 
by  him.  K  the  indicia  or  signs  used  tend  to  that  result,  the 
party  aggrieved  will  be  allowed  an  injunction  staying  the  ag- 
gression until  the  merits  of  the  case  can  be  ascertained  and 
determined.  (2  Story^a  Ej[.  Jtms.^  §  961 ;  2  Kenfs  Comm.j 
453,  notea^  7th  ed.) 

I  cannot  regard  the  denial  by  the  defendant's  affidavit 
alone,  of  the  equity  of  the  bill,  as  sufficient  to  defeat  the 
motion  for  an  injunction,  resting,  as  it  does,  upon  the  positive 
oath  of  the  plaintiff,  and  his  long  and  unquestioned  use  of  his 
design  and  mark.  The  affidavit  has  not  the  weight  and  effect 
of  an  answer.  The  allegations  of  the  bill  are,  moreover,  cor- 
roborated by  facts  set  up  in  an  additional  affidavit,  and  not 
denied  by  the  defendant,  that  he  offered  to  destroy  the  labels 
prepared  by  him,  and  pay  the  expenses  incuiTcd  by  the  plain- 
tiff in  this  action,  if  the  suit  could  be  stayed,  and  by  the  fur- 
ther statement,  not  deniod  or  explained  by  the  defendant, 
that  no  such  persons  or  firm  as  those  named  in  the  defendant's 
affidavit,  as  having  ordered  the  labels  prepared  by  him,  could 
be  discovered,  or  heard  of,  in  Baltimore,  on  inquiry  there  for 
them.  These  are  matters  of  signal  importance,  and  demanded  * 
a  clear  explanation  by  the  defendant  in  his  affidavit,  addressed 
to  the  equitable  consideration  of  the  Court. 
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The  case  is,  in  its  general  features,  plainly  within  the  scope 
of  those  cases  over  which  Courts  of  Equity  exercise  the  juris- 
diction  now  applied  for.  The  principles  of  the  rules  upon 
which  injunctions  are  granted  to  suppress  this  description  of 
wrong,  and  the  extent  to  which  the  relief  is  earned,  are  large- 
ly discussed  and  distinctly  settled  in  the  summary  of  the  ad- 
judications, in  late  publications.  (2  Kenfa  Comm.y  7th  ed., 
473,,  and  notes  ;  2  Eden  on  /n;.,  ly  Waterman^  271,  notes  ;  2 
Story^s  Eq.  Jwris.^  %  951). 

It  is  objected  that  the  bill  is  defective  in  substance  because 
James  Smith  &  Son  are  not  made  parties,  and  that  an  injunc- 
tion will  be  denied  upon  a  bill  which  would  be  pronounced 
virtually  insufficient  on  demurrer. 

Bills  of  this  description  are  not  maintainable  upon  the 
ground  that  the  plaintiff  has  a  right  of  property  in  the  trade- 
mark. The  relief  is  given  because  the  mark  is  a  sign  or 
representation,  importing,  and  so  understood  and  acted  upon 
by  the  public,  that  the  article  to  which  it  is  attached  is  the 
manufacture  or  production  which  is  generally  known  in  mar- 
ket  under  that  denomination.  {Coffeen  v.  Brunton^  4  Mc- 
Lean^ 516).  The  owner  of  the  goods  which  bear  the  indicia 
is  considered  to  be  prejudiced  in  his  interests  if  others  can  be 
permitted  to  come  into  the  market  with  the  same  representa- 
tion, and  thus  delude  purchasers  by  vending  inferior  articles, 
or  diminish  the  owner's  business  by  acquiring  sales  to  them- 
selves under  color  of  his  reputation.  The  party,  then,  whose 
interests  are  directly  affected  by  the  wrong,  is  entitled  to  pro- 
ceed in  his  own  name  to  procure  its  suppression ;  and  the 
person  for  whom  goods  are  manufactured  has  the  same  legal 
right  to  affix  and  maintain  a  special  trade-mark,  as  the  manu- 
facturer himself.  {Amoskeag  2£fg^  Co.  v.  Bpear^^  Sandf.  S. 
O.  JS.y  699 ;  Taylor  v.  Carpenter,  2  Sandf.  Ch.  R.,  614). 

The  plaintiff  was  not  the  inventor  of  this  label  or  trade- 
mark, nor  the  one  who  originally  adopted  it,  but  he  is  the 
•assignee  of  it,  and  of  the  good-will  of  the  trade.  He  stands, 
thus,  in  the  same  relation  to  the  defendant  as  his  assignor 
would,  and  whatever  privilege  the  law  accorded  to  James 
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Walton,  in  the  possession  and  nse  of  the  trade-mark,  passed 
to  and  can  be  enjoyed  by  the  plaintiff  under  the  assignment. 
I  think  that  the  plaintiff  is  entitled,  upon  his  bill  and  the 
proofe  before  me,  to  an  injunction  in  the  cause,  until  the 
further  order  of  the  Court. 

Order  accordingly. 


Charles  Goodyeab 
The  Congeess  Eubbee  Company,  Hosace  H.  Day 

AND  OTHERS.      In  EqUITY. 

G.,  a  patenlee,  gave  an  exclusive  license  to  D.  to  use  his  patent  for  a  specified 
purpose  only,  D.  covenanting  not  to  use  it  for  any  other  purpose,  and  to  pay 
6.  a  specified  tarifi^.  D.  used  the  patent  for  other  purposes.  O.  then  sued 
D.,  in  New  Jersey,  to  restrain  the  violation  of  the  patent,  and  obtained  a  decree 
for  an  accounting  before  a  Master.  After  the  rendering  of  the  decree,  0.,  with 
knowledge  thereof,  took  from  D.  a  conveyance  of  sud  license.  C.  went  on 
making  the  article  covered  by  the  license,  and  refused  to  pay  0.  what  D.  owed 
him  for  violating  said  covenant,  or  to  account  to  G.  for  the  amount  due  from 
D.  for  tarifib  under  the  license.  G.  now  filed  a  bill  against  D.  and  G.,  to  set 
aside  the  conveyance  as  fraudulent,  or  that  G.  be  permitted  to  retain  it  only  on 
condition  that  he  should  pay  to  G.  what  D.  owed  him  for  breach  of  said  cove- 
nant, and  the  amount  of  the  tariffs  due  to  G.  under  the  license :  Reld^  on  de- 
murrer by  0.  to  the  bill 

1.  That  G.  had  no  lien  on  the  license,  to  secure  the  tariffs,  and,  therefore,  that  the 
bill  set  up  no  title  or  equity  as  against  0.,  as  respected  the  amount  due  from 
D.  at  the  time  of  the  conveyance  to  0. ; 

2.  That  the  unpaid  tariffs  due  from  D.  to  G.  afforded  no  ground  for  enjoining  0. 
from  acting  onder  the  license,  and  that  whether  tlie  conveyance  from  D.  to  C. 
was  firaudident  or  not,  was  not  material  as  it  respected  G. ; 

8.  That,  as  respected  any  attempt  to  evade  the  New  Jersey  decree,  the  question 

could  not  arise  until  that  decree  became  final ; 
4.  That  the  bill  could  not  be  sustained  against  C,  dther  to  aid  in  enforcing  that 

decree,  or  in  collecting  from  D.  the  amount  of  tarifi^  due  from  him  to  G.  at  the 

time  of  the  conveyance  from  D.  to  C. 
But,  as  the  bill  averred  %ha^  0.,  though  still  making  the  article  covered  by  the 

license,  refused  to  pay  tarifik  therefor :  Held, 
1.  That  C.  took  the  license  subject  to  the  obligation  to  pay  the  specified  tariffs  on 

what  he  should  make  under  it ; 

80 
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2.  That  the  bill  was  sufficient  to  compel  C.  to  pay  the  tariffs  due  for  his  use  of 
the  license,  or  be  eigoined  from  its  use. 

(Before  Nxlbo:v  and  Ixgsbsoll,  J  J.,  Southern   District  of  New  York,  March 
19th,  1856). 

TniB  was  a  bill  in  equity,  brought  by  a  citizen  of  Connecti- 
cut against  a  citizen  of  New  York,  and  a  corporation  ci-eated 
by  tlie  laws  of  New  York,  and  four  other  citizens  of  New 
York,  as  corporators  of  said  corporation.  The  defendants  de- 
murred to  the  bill.  The  facts  sufficiently  appear  in  the  opin- 
ion of  the  Court. 

James  T.  Erady^  for  the  plaintiff. 

Francis  B.  Cuttingy  for  the  defendants. 

Ingersoll,  J.  The  bill  shows  that  the  plaintiff  was  the 
inventor  of  "  a  new  and  useful  improvement  in  the  processes 
for  the  manufacture  of  india-rubber,"  which  was  secured  to 
him  by  a  patent ;  that,  subsequently  thereto,  he  entered  into 
a  contract  with  the  defendant  Day,  under  seal,  by  which  he 
licensed  Day  to  use  the  improvement  patented,  for  manu- 
facturing shirred  or  corrugated  goods,  in  consideration  of  the 
sum  of  $10,000,  although  but  $5,000  were  actually  paid,  and 
also  in  consideration  of  a  covenant  on  the  part  of  Day,  that, 
so  long  as  the  plaintiff  should  protect  Day  in  the  exclusive 
right  to  manufacture  such  shirred  goods,  Day  would  not 
manufacture  any  other  articles  of  vulcanized  rubber  except 
such  as  were  provided  for  in  the  covenant,  and  that  Day 
would  pay  the  plaintiff  three  cents  for  every  square  yard  ox 
shirred  goods  made  by  him ;  that  Day  has  been  protected  by 
the  plaintiff  in  the  exclusive 'enjoyment  of  the  privilege  of 
manufacturing  shirred  goods  ;  that,  soon  after  said  covenant 
was  entered  into.  Day  commenced  to  manufacture  and  sell 
india-rubber  goods  secured  by  said  patent,  other  than  shirred 
go&ds,  contrary  to  his  covenant ;  that,  thereupon,  the  plaintiff 
filed  his 'bill,  in  the  Circuit  Court  of  the  United  States  in  New 
Jersey,  against  Day,  to  restrain  him  from  any  further  viola- 
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tion  of  the  plaintiff's  riglits,  as  secured  by  said  patent  and  by 
said  covenant ;  that  said  cause  in  New  Jersey  come  on  to  be- 
heard  on  pleadings  and  proofs,  and  that  it  was  therein  de- 
creed that  an  account  be  taken  of  the  damages  which  the 
plaintiff  had  sustained  by  reason  of  the  violations  by  Day  of 
the  plaintiff's  rightd,  and  that  he  be  directed  to  pay  what 
might  be  found  due  to  the  plaintiff  under  said  covenant,  and 
that  Day  produce  his  books  and  accounts  before  the  Master 
appointed  by  the  Court  for  that  purpose,  and  submit  himself 
to  a  personal  examination  before  the  Master,  touching  the  mat- 
ters specified  in  the  decree ;  that,  before  the  rendition  of  the 
decree,  and  during  the  pendency  of  the  suit  in  New  Jersey, 
Day  fraudulently  conveyed  away  all  his  property  in  New 
Jersey,  and  that,  after  the  rendition  of  the  decree,  he  fraudu- 
lently conveyed  his  right  acquired  by  the  contract  with  the 
plaintiff,  to  the  defendants,  the  Congi*ess  Bubber  Company  ; 
that,  since  said  fraudulent  transfer,  the  Congress  Eubber 
Company  continue  to  manufacture  shirred  goods,  claiming  to 
have  the  right  which  Day  acquired  by  the  contract  with  the 
plaintiff,  and  refuse  to  pay  the  plaintiff  the  amount  due  from 
Day  to  him  for  the  violation  of  his  covenant,  or  to  account 
with  the  plaintiff  for  the  amount  due  from  Day  for  tariffs 
under  the  contract  with  the  plaintiff;  that  there  is  due  to  the 
plaintiff,  in  the  suit  pending  in  New  Jersey,  from  Day,  not 
less  than  $100,000 ;  that  he  has  put  all  of  his  property  out  of 
his  hands  fraudulently,  and  with  the  intent  to  defeat  the  de- 
cree obtained  by  the  plaintiff  in  New  Jersey  ;  that  the  plain- 
tiff has  no  means  to  realize  said  amount,  except  out  of  the 
property  fraudulently  transferred  by  Day;  and  that  the  Con- 
gress Eubber  Company,  when  they  took  the  fraudulent  trans- 
fer from  Day,  had  full  notice  of  the  suit  pending  in  New 
Jersey,  and  of  the  decisions  that  had  been  made  therein,  and 
of  the  rights  of  the  respective  parties  thereto.  The  bill 
prays,  among  other  things,  that  the  assignment  made  by  Day 
to  the  Congress  Rubber  Company,  of  the  agreement  between 
the  plaintiff  and  Day,  may  be  decreed  to  be  fraudulent  and 
void  as  against  the  plaintiff,  and  be  set  aside  and  annulled  as 
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against  him^  or  that  the  CoDgress  Kubber  Company  be  per- 
mitted to  retain  such  agreement  onlj  on  condition  that  they 
pay  the  amount  of  the  damages  which  Day  owes  to  the  plain- 
tiff for  the  breach  of  said  covenant,  and  for  the  violation  of 
the  rights  of  the  plaintiff  secured  by  said  patent,  and  the 
amount  of  the  tari^  due  to  the  plaintiff  under  the  agreement 
made  between  him  and  Day,  and  that  the  Congress  Bubbcr 
Company  and  Day  be  enjoined  from  parting  with,  disposing 
of,  incumbering,  or  in  any  way  using,  the  right  under  said 
agreement  granted  by  the  plaintiff  to  Day,  until  Day  or  the 
Congress  Rubber  Company  shall  have  accounted  with  and 
paid  over  to  the  plaintiff  the  damages  due  to  him  for  the 
breach  of  the  said  agreement,  and  the  tariffs  due  under  the 
same. 

By  the^  agreement  entered  into  between  the  plaintiff  and 
Day,  by  which  Day  was  licensed  to  manufacture  and  sell 
shirred  or  corrugated  goods  under  the  plaintiff's  patent,  upon 
the  terms  therein  expressed,  and  which  agreement  is  made  a 
pai*t  of  the  bill.  Day  had  a  right  to  sell  and  assign  to  whom 
lie  pleased  the  rights  vested  in  liim  by  that  agreement. 

The  object  contemplated  by  the  bill  is,  to  deprive  Day  and 
his  assigns,  the  Congress  Rubber  Company,  of  all  benefit 
from  the  license  to  manufacture  shirred  or  corrugated  goods 
under  the  license  granted  by  the  plaintiff  to  Day,  unless  or 
until  they  pay  the  amount  of  damages  which  Day  owes  to  the 
plaintiff  for  the  breach  of  his  covenant  and  the  violation  of 
the  plaintiff's  rights,  and  to  be  recovered  in  the  suit  in  New 
Jersey,  and  unless  or  until  they  pay  the  amount  of  tariflfe 
due  to  the  plaintiff  for  the  manufacture  of  shirred  or  corru- 
gated goods  under  the  agreement  entered  into  between  the 
plaintiff  and  Day,  when  the  plaintiff  licensed  Day  and  his 
assigns  to  manufacture  and  sell  such  goods.  The  question 
raised  by  the  demurrer  to  the  bill  is,  whether  the  bill  is  suf- 
ficient for  this  object,  either  wholly  or  in  pai't.  It  appears 
by  the  bill,  that  the  subject  matter  of  complaint  in  the  suit 
in  New  Jersey  was,  that  Day  had  manufactured  and  was 
manufacturing  large  quantities  of  india-rubber  goods,  which 
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were  composed  of  rubber  and  BUlphur,  and  white  lead  and 
its  oxides,  and  "wliich  were  completed  and  jftnisbed  by  tbe 
application  of  a  high  degree  of  artificial  heat,  according  to 
the  process  patented  by  the  plaintiflF,  and  which  were  other 
goods  than  such  goods  as,  by  the  license.  Day  might  lawfully 
make,  to  the  great  injury  of  the  plaintiff,  and  that  the  plain- 
tiff sought  redress  in  that  suit  for  that  injury.  It  also  ap- 
pears, that  it  was  decided,  in  that  suit,  that  Day  should  be 
permitted  to  retain  his  agreement  with  the  plaintiff,  and 
should  be  bound  by  its  conditions,  and  that  it  was  ordered 
that  an  accoxmt  be  taken  of  the  damages  which  the  plaintiff 
had  sustained  by  reason  of  the  violations  of  his  rights  by 
Day,  and  that  Day  should  pay  over  whatever  might  be  found 
due  to  the  plaintiff  under  said  covenant,  or  for  the  damages 
which  the  plaintiff  had  sustained  by  the  violation  of  his 
patent  contrary  to  the  covenant. 

At  a  previous  term  of  this  Court,  the  plaintiff  made  a 
motion  for  a  preliminary  injunction,  in  pursuance  of  the 
prayer  of  the  bill.  The  motion  was  founded  on  the  bill,  and 
on  certain  affidavits,  and  was  denied.  In  disposing  of  that 
motion,  the  Court  decided  certain  points,  which  have  a  con- 
trolling bearing  upon  the  questions  presented  by  the  demur- 
rer. It  decided,  Jinft,  that  Goodyear  had  no  lien  on  the 
agreement  between  him  and  Day,  to  secure  the  tariffi  stipu- 
lated therein,  and  that,  therefore,  no  title  or  equity  was  set 
up  in  the  bill,  against  the  Congress  Eubber  Company,  as  it 
respected  the  amount  due  from  Day,  under  the  agreement,  at 
the  time  of  the  assignment;  second^  that  the  unpaid  tariffs 
due  from  Day  to  Goodyear,  afforded  no  ground  for  enjoining 
the  Congress  Rubber  Company  from  acting  under  the  con- 
tract, and,  that  whether  the  assignment  from  Day  to  the  Con- 
gress Rubber  Company  was  fraudulent  or  not,  was  not  ma- 
terial, as  it  respected  Goodyear ;  third,  that,  as  it  respected 
the  alleged  attempt  to  evade  the  decree  of  the  Circuit  Court 
of  the  United  States  for  New  Jersey,  the  question  could  not 
arise  until  that  decree  became  final,  and  that,  till  then,  no 
one  could  assert,  legally  speaking,  what  it  had  been,  or  what 
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eteps  might  be  necessary  to  enforce  it.  It  would  follow,  there- 
fore, from  the  opinion  given  by  this  Court,  in  disposing  of 
the  motion  for  a  preliminary  injunction,  and  which  opinion 
must  govern  the  question  now  presented,  that  the  bill  cannot 
be  sustained  against  the  Congress  Eubber  Company,  either 
for  the  purpose  of  aiding  in  the  enforcement  of  the  decree 
which,  at  some  future  time,  may  bo  passed  against  Day  by 
the  Circuit  Court  in  New  Jersey,  or  for  the  purpose  of  col- 
lecting from  Day  the  amount  of  the  tariff  which  was  due 
from  him  to  Goodyear  at  the  time  of  the  assignment  from 
Day  to  the  Congress  Rubber  Company.  If,  therefore,  it  can- 
not be  sustained  for  any  other  pui-pose,  it  must  be  adjudged 
to  be  insufficient. 

The  bill  alleges,  not  only  that  Day,  prior  to  the  assignment 
by  him  to  the  Congress  Eubber  Company,  manufactured 
shirred  goods  under  the  license,  and  refuses  to  pay  the  tariff 
agreed  to  be  paid,  but,  also,  that  the  Congress  Kubber  Com- 
pany, since  said  assignment,  "  pretend  that  they  have  acquired 
the  right  to  use  the  complainant's  invention,  for  the  purpose 
of  manufacturing  shirred  goods,  and,  under  such  pretence, 
the  said  Company,  and  others  confederated  with  them,  have 
continually,  since  the  said  transfer,  been  engaged  in  manufac- 
turing shirred  goods,  and  selling  the  same,  and  refuse  to  pay 
the  complainant  not  only  the  damages  which  Day  owes  for 
the  violation  of  his  agreement,  but  refuse,  also,  to  account 
with  the  complainant  for  the  amount  due  him  by  Day  for 
tariff  under  said  agreement."  And  the  prayer  of  the  bill 
is,  among  other  things,  that  the  Congress  Eubber  Company 
be  permitted  to  retain  such  agreement  granting  a  license,  and 
which  they  have  by  assignment  from  Day,  only  on  condition, 
among  other  things,  that  they  pay  the  amounts  of  tariff  due 
to  the  plaintiff  under  said  agreement,  that  is,  only  on  con- 
dition tiiat  they,  among  other  things,  pay  the  amounts  of 
tariff  due  to  the  plaintiff  for  the  manufacturing  of  shirred 
goods  by  them  under  said  license,  since  the  same  was  assigned 
by  Day  to  them.  The  question  involved  in  this  part  of  the 
case,  as  thus  presented,  does  not  appear  to  have  been  de- 
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cided  by  the  Court  in  disposing  of  the  motion  for  a  prelimi- 
nary injunction. 

When  tlie  Congress  Rubber  Company  took,  by  assignment 
from  Day,  the  license  granted  by  the  plaintiff  to  Day  and  his 
assigns,  to  manufacture  shirred  goods  under  the  plaintiff's 
patent,  they  took  it  with  the  incumbrance  attached  to  it. 
That  incumbrance  was  a  duty  and  obligation  to  pay  to  the 
plaintiff  three  cents  for  every  square  yard  of  shirred  goods 
manufactured  by  them  by  virtue  of  the  license.  When, 
therefore,  ailcr  the  assignment,  the  Congress  Rubber  Com- 
pany manufactured,  by  virtue  of  the  license,  a  quantity  of 
shirred  goods,  there  was  a  duty  and  obligation  resting  upon 
them,  to  pay  to  the  plaintiff  a  tariff  of  three  cents  for  every 
square  yard  of  such  goods  manufactured.  It  appears,  by  the 
bill,  that  they  have,  since  such  assignment,  manufactured, 
and  that  they  continue  to  manufacture,  such  shirred  goods, 
and  that  they  refuse  to  perform  such  duty  and  obligation. 

When  a  license  is  granted  to  any  one,  to  use  a  patent  in 
the  manufacture  of  goods,  which  license  is  accompanied  with 
an  obligation  in  favor  of  the  patentee,  on  the  paiii  of  the  one 
to  whom  it  is  granted,  to  do  or  not  to  do  a  particular  thing, 
and  which  obligation  is  the  consideration  upon  which  the 
license  is  granted,  he  upon  whom  the  obligation  rests,  must 
perform  it,  and,  if  he  will  not  perform  it,  an  injunction  will 
be  granted,  to  restrain  him  from  any  further  right  to  use  the 
patent  under  the  license ;  ( Woodworth  v.  Weed^  1  Elatchf, 
a  a  B.,  165 ;  WUson  v.  Sherman,  1  Id.— 5Z6.)  The  bill  is, 
therefore,  sufficient  for  the  purpose  of  compelling  the  Con- 
gress Rubber  Company  to  pay  the  tariffs  due  to  the  plaintiff 
since  the  assignment  by  Day  to  them.  With  this  view  of 
the  case,  the  demurrer  must  be  overruled. 

Nelson,  J.  I  have  examined  the  opinion  prepared  by  my 
brother  IngersoU,  and  am  inclined  to  think  that  there  is 
enough  in  the  bill  and  prayer  to  sustain  the  ground  taken  by 
him.  The  bill  may  bear  the  construction  of  a  charge  that 
the  Congress  Rubber  Company  refuse  to  pay  the  tariffs 
accruing  under  their  use  of  the  patent,  with  a  corresponding 
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prayer.  The  present  case  is^  on  principle,  somewliat  stronger 
than  those  in  1  JSlcUchf.  C.  C.  li.y  as  it  stands  upon  general 
equitable  principles,  the  Court  having  jurisdiction  from  the 
residence  of  the  parties. 


Charles  K.  Stihpson  and  others 

vs. 
Alanson  E.  Brooks.    In  Equtty. 

Under  the  Act  of  February  26th,  IQSS,  (10  U.  8,  Stat,  at  Large^  162),  the  item 
of  $2.50,  allowed  as  costs  to  a  solicitor  for  each  deposition  taken  and  admit* 
ted  as  evidence  in  a  cause,  is  not  taxable  m  an  Equity  suit,  except  for  the  depo- 
sition when  admitted  on  a  final  hearing. 

The  distinction  between  an  affidavit  and  a  deposition^  conddered. 

(Before  Bsrrs,  J.,  Southern  District  of  New  Tork,  April,  1856). 

This  was  a  bill  to  stay  the  infringement  of  letters  patent. 
A  motion  was  made  on  the  bill,  supported  by  affidavits,  for 
an  injunction.  The  motion  was  opposed  by  the  answer  of 
the  defendant,  and  by  affidavits  on  his  part,  Mr.  Justice 
Nelson,  before  whom  the  motion  was  made,  denied  it,  with 
costs.  The  defendant  charged,  in  his  bill  of  costs,  for  these 
affidavits,  as  follows : — "  14  depositions  of  witnesses,  read  in 
opposition  to  the  motion,  at  $2  50-100  each,  $35 ; "  and  the 
Olerk  allowed  the  charge,  on  taxation.  The  plaintiffs  now 
moved  the  Court  to  set  aside  the  taxation,  as  not  authorized 
by  law.  The  above  item  was  the  sole  item  of  costs  allowed 
on  taxation. 

Beits,  J.  If  this  motion  prevails,  the  order  of  the  Court 
awarding  costs  becomes,  in  effect,  nugatory. 

Deposition  is  a  generic  expression,  embracing  all  written 
evidence  verified  by  oath,  and  thus  includes  qffidcmtsf  but, 
in  legal  language,  a  distinction  is  maintained,  in  Courts  of 
law  and  Chancery,  between  d^oeitions  and  qffld<ivUs.  A 
deposition  is  evidence  given  by  a  witness  under  interroga- 
tories, oral  or  written,  and  usually  written  down  by  an  official 
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person ;  while  an  affidavit  is  the  mere  voluntary  act  of  the 
party  making  the  oath,  and  may  be,  and  generally  is,  taken 
without  the  cognizance^of  the  one  against  whom  it  is  to  be 
used.  {Bao.  Al.^  ^^ Affidavit ;  "  Jaodb^s  Law  Dict.^  ''Affida- 
vit^'  and  ^^Deporition  ;  "    Wyatt's  Frac.  Reg.^  ch.  7). 

Congress  recognizes  a  distinction  between  the  two  methods 
of  proof,  by  conferring  authority  on  particular  public  oflScers 
to  take  affidamU  and  depositions.  {ConUing^s  TreaiisCy  66, 
253 ;  Law's  U.  S.  Couiis,  41, 154). 

The  Supreme  Court,  in  its  rules,  uses  the  terras  "  affida- 
vits "  and  "  depositions "  as  convertible  expressions.  {S.  (7. 
Bvles  9, 13, 21 ,  32,  at  law).  In  its  Equity  Rules,  it  marks  the 
distinction  more  precisely.  (JStde  80).  This  Court,  in  its 
Bules  in  Equity,  includes  under  the  description  of  depositions^ 
affidavits  offered  to  support  the  bill  or  the  defence,  in  injunc- 
tion cases,  {Rules  of  1838, 105, 106) ;  and,  anterior  to  Febru- 
ary 26th,  1858,  costs  were  taxed,  in  this  Court,  to  solicitors,  for 
the  preparation  of  affidavits  read  in  injunction  causes,  under 
the  rules  authorizing  the  use  of  depositions.  According. to 
that  usage,  the  charge  in  question  would  have  been  a  Inti- 
mate item  for  taxation,  at  the  rate  of  allowance  then  sanc- 
tioned. It  is  now  sought  to  be  taxed  as  a  particular  author- 
ized by  the  Act  of  Congress  of  February  26th,  1858,  (10  U. 
S.  Stat,  at  LargSy  162). 

The  provisions  of  lliat  statute  are :  ^^  In  a  trial  before  a 
jury,  in  civil  and  criminal  causes,  or  before  referees,  or  on  a 
final  hearing'in  equity  or  admiralty,  a  docket  fee  of  $20." 
"  In  cases  at  law,  where  judgment  is  rendered  without  a  jury, 
$10,  and  $5  where  a  cause  is  discontinued."  "  For  each 
deposition  taken  and  admitted  as  evidence  in  the  cause, 
$2.60."  And  the  Ac?  peremptorily  directs,  that  "  no  other 
compensation  shall  be  taxed  and  allowed "  to  solicitors,  &c. 
This  enactment  is  not  left  open  to  any  liberality  of  intend- 
ment, but  must  be  rigorously  enforced,  conformably  to  the 
mandate  of  Congress. 

This  whole  provision  covering  taxable  proceedings  has, 
manifestly,  direct  relation  to  those  which  are  final  in  the  cause, 
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and  not  to  interlocutory  or  incidental  ones^  bo  familiar  in  our 
practice,  however  necessary  tliey  may  be  to  its  progress. 
That  branch  of  practice,  as  a  ground  of  remuneration  to  at- 
torneys and  solicitors,  is  abrogated  by  the  statute,  in  so  far 
as  tlieir  compensation  is  chargeable  upon  the  adverse  party. 

The  expenses  in  question  accrued  on  a  motion  for  a  prelim- 
inaiy  injunction,  which  was  in  no  way  conclusive  upon  either 
party  as  to  the  merits  of  the  cause ;  and,  in  that  condition 
of  the  proceeding,  the  charge  cannot  be  brought  within  the 
grant  of  costs  made  in  the  statute.  The  Court,  in  its  order 
made  upon  the  motion,  treated  it  as  preliminary  only,  and 
not  one  on  final  hearing.  It  is  the  costs  on  final  hearing 
alone,  which  are  by  the  statute  chargeable  by  one  party 
against  the  other.  Had  these  affidavits,  in  such  state  of  the 
cause,  been  admitted  in  evidence,  I  should  have  no  doubt 
that,  although  not  in  strict  legal  nomenclature  depositioMj 
they  might  be  regarded  as  within  the  intention  of  Congress, 
and  be  taxable  under  the  denomination  of  depositions;  but 
I  can  find  no  warrant  in  the  Act  for  their  taxation  against  the 
plaintifis,  under  the  facts  of  the  case,  even  if  they  had  been 
brought  in  under  a  formal  commission  issued  in  the  cause,  or 
had  been  taken  de  bene  esse  under  the  80th  section  of  the  Ju- 
diciary Act.  I  consider  the  item  as  not  taxable,  because  the 
proofs  were  not  admitted  on  a  final  heaiing  of  the  cause, 
without  considering  it  of  moment  whether  they  can  be  ap- 
propriately termed  depositions. 

Tlie  taxation  of  $35  for  the  depositions  in^uestion  must 
be  set  aside. 
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Albeet  G.  Sloo  and  Elwood  Fisder 

vs. 
Geobge  Law  and  othebs.    In  Equitt. 

The  Act  of  March  8d,  1847,  (9  U.  8,  Stat,  at  Larffe,  187),  to  provide  steamships 
for  cairying  the  mails  to  California  by  the  way  of  Chagres,  ezponnded. 

The  Tarioos  contracts  entered  into  under  that  Act,  explained. 

Where  a  strict  trust  is  created,  and  two  or  more  trustees  are  appointed  to  exe- 
cute it,  if  it  18  a  private  trust,  in  which  the  public  hare  no  interest,  and  if  it 
does  not  appear  from  the  instrument  creating  it,  or  from  some  other  instrument 
modifying  the  power  giyen,  or  by  fiur  and  necessary  implication,  that  it  may 
be  executed  by  a  iess  number  of  the  trustees  than  the  whole  number  named, 
the  powers  conferred  must  be  executed  by  aU  of  them. 

If  a  trust  is  created,  and  two  or  more  trustees  are  appointed  to  execute  it,  and  it 
is  a  public  trust — a  trust  for  the  benefit  of  the  public,  in  which  the  public  are 
interested — and  if  it  does  not  i^pear  from  the  instrument  creatiog  it,  that  It 
must  be  executed  by  the  whole  number  of  trustees  named,  it  may  be  executed 
by  a  nugority  of  them. 

When  a  private  trust  is  created,  and  it  appears  from  the  instrument  creating  it, 
that  the  powers  conferred  are  to  be  executed  by  a  less  number  than  the  whole 
of  the  trustees  named,  they  can  be  lawfully  executed  by  such  less  number. 

If  a  public  trust  is  created,  and  it  appears  from  the  authority  creating  it,  that  the 
powers  conferred  are  not  to  be  executed  except  by  the  joint  act  of  all  the 
persons  named  as  trustees,  they  must  be  executed  by  all  of  the  trustees 
unitedly. 

In  both  classes  of  trusts,  the  intention  of  the  authority  creating  the  trust  must 
govern,  but  the  presumption  of  law  as  to  what  such  intention  is,  differs  in  the 
two  classes  of  trusts. 

These  principles  applied  to  the  trust  created  by  the  various  contracts  entered  into 
under  said  Act. 

A  private  mercantile  enterprise,  conducted  for  profit,  having  been  entered  into  by 
said  contracts,  and  the  management  of  the  affairs  thereof  having  been  confided 
to  three  trustees,  the  presumption  is  that  the  intention  of  the  parties  was  that 
a  nugority  of  the  trustees  might  conduct  the  business. 

And  such  presumpdon  is  strengthened  by  various  provisions  in  the  contracts. 

A  trustee  will  not  be  permitted  to  take  advantage  of  his  situation,  to  obtain  any 
personal  benefit  to  himself  at  the  expense  of  his  cestui  que  trust. 

Where  two  of  such  three  trustees,  without  the  assent  of  the  third  trustee, 
made  a  contract  between  themselves  as  trustees,  and  themselves  and  other 
individuals,  from  which  they  derived  a  great  profit,  to  the  prejudice  of  one  of 
their  e^uis  que  trusty  an  iigunction  was  granted,  restraining  them  from  doing 
any  act  of  the  kind  for  the  future,  without  the  assent  of  the  three  trustees,  the 
third  trustee  being  the  representative  of  such  cestui  q^te  trust. 
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One  of  the  tnistees  having  refosed  to  peimit  another  of  the  tmstees  to  have 
access  to  the  books  and  papers  of  the  trustees,  an  injunction  was  granted, 
restraining  him  from  withholding  such  books  and  papers  from  the  examination 
of  such  trustee. 

(Before  Imoibsoll,  J.,  Southern  District  of  New  Tork,  Hay  16tb,  1856). 

l^iiis  was  a  motion  for  a  proyisional  injunctioii.  The  facts 
are  sufficientlj  set  forth  in  the  opinion  of  the  Court. 

Edward  N.  Dickerson  and  ElAJOoodFiiher^  for  the  plaintiffi. 

Benjamin  T.  BvHer  and  Francis  B.  CxMing^  for  tlie  de- 
fendants. 

Ingebsoll,  J.  By  an  Act  of  Congress,  passed  on  the  3d  of 
March,  1847,  (9  V.  S.  Stat,  at  La/rge^  187),  it  was  made  the 
duty  of  the  Secretary  of  the  Navy,  to  contract,  on  the  part  of 
the  Government,  with  A.  G.  Sloo,  one  of  the  plaintiffi,  for  the 
transportation  of  the  United  States  mail  firom  New  York  to 
New  Orleans  and  hack,  twice  a  month,  touching  at  Charleston, 
(if  practicable).  Savannah,  and  Havana,  and  from  Havana  to 
Chagi*es  and  back,  twice  a  month ;  and  it  was  provided,  that 
said  mail  should  be  transported  in  at  least  five  steamships  of 
not  less  than  fifteen  hundred  tons  burthen,  to  be  propelled  by 
engines  of  not  less  than  one  thousand  horse  power  each,  and 
to  be  constructed  under  the  superintendence  and  direction  of 
a  naval  contractor  in  the  employ  of  the  Navy  Department, 
and  to  be  so  constructed  as  to  render  them  convertible,  at  the 
least  possible  expense,  into  war  steamers  of  the  firet  class ; 
that  the  said  steamships  should  be  commanded  by  officers  of 
the  navy  not  below  the  grade  of  lieutenant,  who  should  be 
selected  by  the  contractor,  witli  the  approval  and  consent  of 
the  Secretary  of  the  Navy,  and  who  should  be  suitably  ac- 
commodated without  charge  to  the  Government ;  that  each 
of  said  steamers  should  receive  on  board  four  passed  midship- 
men of  the  United  States  Navy,  who  should  serve  as  watch- 
officers,  and  be  also  suitably  accommodated  without  charge 
to  the  Government ;  and  that  each  of  said  steamers  should 
also  receive  on  board  and  accommodate,  without  charge  to  the 
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Qovemment,  one  agent  to  be  appointed  by  the  Postmaster- 
Qeneral,  who  should  have  charge  of  the  mails  to  be  trans- 
ported in  said  steamers.  It  was  also  provided,  that  the  Sec- 
retary of  the  Navy  might,  at  his  discretion,  permit  a  steamer 
of  not  less  than  six  hundred  tons  burthen  and  engines  in  pro- 
portion, to  be  employed  in  the  mail  service  between  Havana 
and  Chagres.  The  compensation  for  the  whole  of  said  services 
was  not  to  exceed  the  sura  of  two  hundred  and  ninety  thou- 
sand dollars ;  and  good  and  sufficient  security  was  required  to 
be  given  for  the  fulfflment  of  the  stipulations  of  the  contract 
to  be  entered  into  by  Sloo.  It  was  also  made  the  duty  of  the 
Secretary  of  the  Navy  to  provide,  in  the  contract  authorized 
by  the  Act  to  be  made,  that  the  Navy  Department  should  at 
all  times  exercise  control  over  the  steamships,  and  have  the 
right  to  take  them  at  any  time  for  the  exclusive  use  and  ser- 
vice of  the  IlDited  States,  and  to  direct  such  changes  in  their 
machinery  and  internal  arrangements  as  the  Secretary  of  the 
Navy  might  require,  and  to  make  in  the  contract  due  pro- 
vision for  the  mode  of  ascertaining  the  proper  compensation 
to  the  contractor  therefor. 

In  passing  this  Act,  Congress  appears  to  have  had  two 
great  objects  in  view.  One  was  to  secure  the  transportation 
of  the  public  mails  ;  the  other  was  to  secure  the  construction 
of  five  steamships,  which  could  at  any  time,  at  the  least  pos- 
sible expense,  be  converted  into  war  steamers  of  the  first 
class,  to  be  taken,  in  case  of  need,  at  any  time,  at  the  option 
of  the  United  States,  for  their  exclusive  use  and  service,  upon 
their  paying  a  proper  compensation  for  the  same. 

Before  Sloo  could  secure  to  himself  the  benefit  of  any  por- 
tion of  the  money  authorized  to  be  paid  by  this  Act,  he  had 
heavy  responsibilities  to  enter  into,  and  important  duties  to 
perform.  He  was,  among  other  things,  obliged  to  contract 
with  the  Government,  for  building  the  five  steamships  men- 
tioned in  the  Act,  for  the  performance  of  the  mail  service 
required ;  to  contract,  also,  to  perform  the  mail  service  as 
required  by  the  provisions  of  the  Act ;  and  to  give  good  and 
sufficient  security  for  the  faithful  performance  of  the  stipula- 
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tions  of  the  agreement  so  to  be  entered  into  by  him.  To  do 
this,  required  aid  from  some  source.  The  Act  itself  required 
that  he  should  have  aid  from  some  one  ;  for  it  provided  that 
good  and  suflScient  security  should  be  given  for  the  fulfil- 
ment of  tlie  stipulations  which,  by  the  Act,  he  was  obliged 
to  enter  iuto.  It  could,  therefore,  in  no  respect,  be  any  dis- 
paragement to  him,  to  apply  for  aid  to  those  who  might  be 
able  to  render  it,  and  who  could  be  induced  to  render  it  by  a 
participation  in  the  benefits  promised  to  Sloo  by  the  Act, 
upon  his  compliance  with  the  terms  upon  which  such  bene- 
fits were  to  be  realized. 

On  the  20th  of  April,  184:7,  Sloo  and  the  Secretary  of  the 
Navy  entered  into  a  contract,  by  which  Sloo  agreed  to  build 
the  five  ships  according  to  the  provisions  of  the  Act,  and  to 
perform  the  mail  service  therein  required,  two  of  the  ships 
to  be  of  the  burthen  of  fifteen  hundred  tons,  and  to  be  com- 
pleted and  ready  for  service  on  or  before  the  1st  of  October, 
1848,  and  two  of  them,  of  the  like  description,  to  be  com- 
pleted and  ready  for  service  on  or  before  the  1st  of  October, 
1849 ;  and  Sloo  agreed,  by  the  contract,  that  the  line  of  steam- 
ships should  be  kept  up  during  the  time  the  contract  was  to 
continue,  by  alterations,  repairs,  or  additions  (of  approved 
character)  fully  equal  to  the  exigencies  of  the  service,  and  the 
faithful  accomplishment  of  the  purposes  recited  in  the  Act, 
and  that  he  would  perform  the  services  required  by  the  Act 
according  to  its  true  intent  and  meaning,  and  that  the  line 
should  be  in  full  and  entire  operation  on  or  before  the  1st  of 
October,  1849.  The  Secretary  of  the  Navy  agreed,  on  be- 
half of  the  United  States,  to  pay  to  Sloo,  for  the  services  stip- 
ulated to  be  performed,  the  sum  of  two  hundred  and  ninety 
thousand  dol\BX&  j>er  annum^  payable  in  quarterly  payments, 
upon  the  full  performance  by  Sloo  of  the  services  required, 
according  to  the  meaning  of  the  Act.  The  contract  was  to 
continue  in  full  force  for  the  term  of  ten  yeare,  to  commence 
from  the  actual  commencement  of  the  services  specified  ;  and 
the  Secretary  reserved  the  right  to  take  the  ships  at  any  time 
for  the  exclusive  use  and  service  of  the  United  States,  the 
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proper  compensation  for  their  value,  when  bo  taken,  to.  be 
ascertained  by  appraisers  to  be  mutually  chosen  by  the  par- 
ties. There  were  other  stipulations  in  the  contract,  which  it 
is  not  necessary  to  mention. 

It  will  thus  be  seen,  that  Sloo,  among  other  things,  not  only 
agreed  to  build  the  fire  steamships  according  to  tlie  require- 
ments of  the  Act,  but  also  agreed  that,  during  the  time  the 
contract  had  to  run,  the  line  should  be  kept  up  by  alteratious, 
repairs,  or  additions  of  approved  character,  so  that  the  pur- 
poses of  the  Act  could  be  faithfully  accomplished.  Ond  of 
those  purposes  was  to  provide  five  steamships  which  could, 
at  any  time  during  the  continuance  of  the  contract,  be  taken 
by  the  Government,  upon  their  paying  a  proper  compensation 
for  the  same,  and,  with  the  least  possible  expense,  be  convert- 
ed into  war  steamers  of  the  first  class,  to  become  part  of  the 
naval  armament  of  the  United  States.  To  eflfect  this  purpose, 
it  was  necessary,  not  only  that  the  five  steamships  should  be 
properly  built,  but  that  they  should  at  all  times  be  kept  m 
proper  repair,  and  fit  for  the  seiTice  to  which  they  were  or 
might  be  appropriated.  The  contract  was  executed  without 
security  for  the  faithful  performance  of  the  stipulations  on  the 
part  of  Sloo.  But  at  a  subsequent  period  Robert  C.  "Wet- 
more,  Marshall  O.  Roberts,  George  Law,  and  Edwin  Croswell 
became  sureties  for  the  fulfilment  of  the  terms  thereof. 

Sometime  between  the  date  of  the  execution  of  the  above 
mentioned  contract  with  the  Secretary  of  the  Navy,  and  the 
17th  of  August,  1847,  as  appears  by  an  indenture  executed 
on  the  last  mentioned  day,  Sloo  applied  to  George  Law,  Mar- 
shall O.  Roberts,  Edwin  Croswell,  and  Prosper  M.  Wetmore, 
for  aid  to  enable  him  to  fulfil  the  terms  and  conditions  of  the 
contract  entered  into  by  him  with  the  Secretary  of  the  Navy. 
Law  and  his  associates,  the  persons  above  named,  agreed  to 
aid  him,  as  expressed  in  the  indenture  on  that  day  entered 
into,  upon  his  executing  an  assignment  of  the  said  contract 
to  certain  parties,  upon  the  trusts  and  for  the  uses  and  pur- 
poses in  the  said  indenture  of  the  last  mentioned  date  named. 
Accordingly,  on  the  17th  of  August,  1847,  an  indenture  was 
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entered  into  by  and  between  Sloo  of  the  first  part,  Law, 
Roberts,  Oroswell  and  Wetraore,  of  the  second  part,  and 
Law  and  Boberts  and  Bowes  B.  Mcllvaine,  of  the  third 
paii,  by  which  Sloo  assigned  to  the  parties  of  the  third 
part  the  contract  which  he  had  entered  into  with  the  Secre- 
tary of  the  Navy,  npon  the  trusts  in  the  said  indenture  men- 
tioned. By  this  indenture.  Law  and  his  associates  of  the 
second  part  agreed  with  Sloo,  that  they  would  build,  con- 
struct, finish  and  completely  equip  the  steamships  which,  by 
the  contract  with  the  Secretary  of  the  Navy,  were  to  be  built 
by  Sloo,  according  to  the  terms  of  the  said  contract,  and  that 
they  would  perform  all  the  duties  and  services  which,  by  the 
contract  with  the  Secretary  of  the  Navy,  were  to  be  per- 
formed by  Sloo;  and  it  was  provided  that  the  ships  and 
their  machinery  should  be  built,  constructed,  equipped,  and 
repaired  under  the  superintendence,  direction  and  control  of 
Law. 

The  assignment  of  the  contract  made  with  the  Secretary 
of  the  Navy  was  upon  certain  trusts,  among  which  were  the 
following:  that  the  trustees  should  cause  the  ships  which 
were  to  be  built  to  be  registered  in  their  names ;  that  they 
should  have  the  sole  management  and  direction  of  the  same 
and  of  their  employment,  subject  to  the  provisions  of  the  con- 
tract, and  should  pay  all  officers  and  agents ;  that  they  should 
make  all  necessary  contractjs  for  the  employment  of  the  ships ; 
and  that  they  should  receive  and  collect  all  the  freights  and 
earnings  of  the  ships,  and  all  the  mail  pay,  and  render  to  the 
parties  quarter-yearly  an  account  of  all  receipts  and  expen- 
ditures.   They  were  to  apply  the  nett  earnings,  at  the  expi- 
ration of  each  quarter,  in  the  first  place  to  the  payment  of 
the  sum  of  twelve  thousand  five  hundred  dollars  quarterly, 
one  half  to  Sloo,  and  the  othe)*  half  to  Law  and  his  associates 
of  the  second  part,  and  the  residue  to  the  repayment  of  all 
advances  made  for  the  building,  equipping,  and  finishing  the 
ships,  together  with  lawful  interest,  and  a  commission  of  ten 
per  cent.  ;  and,  when  all  such  advances  were  paid,  with  the 
interest  and  commissions,  then  the  nett  earnings  of  the  ships 
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and  the  mail  pay  were,  at  the  end  of  each  quarter,  to  be  di- 
vided equally,  one  half  to  be  paid  to  Sloo,  and  the  other  half 
to  Law  and  his  associates  of  the  second  part ;  and  the  ships 
were  to  be  held  by  the  trustees  in  trust  for  the  party  of  the 
first  part  and  the  parties  of  the  second  part,  in  equal  shares. 
At  the  expiration  of  the  contract  with  the  Secretary  of  the 
Nayy,  the  trustees  were  to  sell  thiB  ships,  and  divide  the  nett 
proceeds,  and  pay  one  half  thereof  to  the  party  of  the  first 
part,  and  the  other  half  to  the  parties  of  the  second  part. 

By  the  indenture,  Roberts  and  Croswell  were  appointed 
joint  agents  in  the  city  of  New  York,  for  the  transaction  of 
the  business  of  the  ships,  under  the  direction  and  control  of 
the  trustees.  Roberts  was  to  receive,  as  a  compensation  for 
acting  as  such  agent,  the  sum  of  ten  thousand  doWsirsper  an- 
nunij  and  Croswell  was  to  receive,  as  a  compensation  for  act- 
ing as  such  agent,  the  sum  of  five  thousand  dollars  pe7*  an- 
nunij  such  payments  to  be  made  out  of  the  joint  funds.  Law 
was  to  receive,  as  a  compensation  for  his  services  in  constrnct- 
ing,  repairing  and  equipping  the  ships  and  their  machinery, 
five  thousand  dollars  per  annurriy  also  to  be  paid  out  of  the 
joint  funds.  The  compensation  of  Mcllvaine  was  to  be  paid 
out  of  the  profits  of  Sloo.  In  the  event  of  the  death  of  either 
Law  or  Roberts,  or  of  their  resignation  of  the  oflSce  of  trustee, 
it  was  made  the  duty  of  the  parties  of  the  second  part  to  fill 
the  vacancy.  In  the  event  of  the  death  of  Mcllvaine  or  of 
his  resignation,  Sloo  had  the  power  to  appoint  another  trustee 
in  his  place.  It  was  not  his  duty  so  to  do.  Law  and  his  as- 
sociates of  the  second  part  had  the  right  to  associate  any 
other  persons  or  parties  in  interest  with  them,  who  should,  by 
being  so  associated,  be  entitled  to  all  the  benefits  of  the  con- 
tract and  of  the  trust  created,  in  like  manner  as  if  they  had 
been  originally  named  as  parties.  The  trustees  were  not  to 
be  liable  for  the  acts,  defaults,  or  misconduct  of  each  other, 
but  each  only  for  his  6wa  acts,  defaults  and  misconduct. 

On  the  7th  of  February,  1850,  another  indenture  was  en- 
tered into,  by  and  between  Sloo,  of  the  first  part,  and  Law, 
Roberts,  Croswell  and  "Wetmore,  of  the  second  part,  which 
31 
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in  some  respects  modified  the  termB  of  the  above  mentioned  in- 
denture. Differences  had  arisen  between  the  parties,  grow- 
ing out  of  the  obligations  entered  into  by  the  indenture  of  the 
17th  of  August,  1847.  The  contract  with  the  Secretary  of 
the  Navy  was,  that  the  whole  of  the  five  steamships  should  be 
finished  and  ready  for  service  by  the  1st  of  October,  1849. 
Law  and  his  associates  had  become  obligated  to  Sloo  to  per- 
form that  contract.  Two  of  the  ships  contracted  to  be  built 
by  that  time  had  not  been  commenced,  and  none  o£  the  ships 
which  had  been  finished  had  as  yet  been  placed  in  the  hands 
and  under  the  control  of  the  trustees.  To  settle  the  matters 
of  difference,  this  indenture  of  the  7th  of  February,  1850, 
was  entered  into.  By  this  indenture,  La'A^  and  his  associates 
agreed  to  deliver  and  place  three  of  the  ships,  to  wit,  the 
Ohio,  Oeorgia,  and  Falcon,  in  the  immediate  possession,  man- 
agement, and  control  of  the  trustees,  and  cause  the  same  to 
be  registered  in  their  names.  By  the  indenture  first  entered 
into.  Law  and  his  associates  were  to  make  advances  for  the 
building  of  the  five  steamships,  and  have  them  completed  by 
the  1st  of  October,  1849.  By  the  indenture  of  the  7th  of 
February,  1850,  they  were  absolved  firom  the  obligation  to 
make  advances  for  the  building  of  the  two  remaining  steam- 
ships, in  the  way  provided  for  in  the  indenture  of  the  17th  of 
August,  1847,  and,  in  substitution  for  that  obligation,  they 
agreed  to  commence  the  building  of  the  remaining  two  steam- 
ships as  soon  as  the  sum  paid  to  them  by  the  trustees,  in  reim- 
bursement of  the  cost  of  the  first  three  ships,  should  amount 
to  fifty  thousand  dollars.  There  are  other  provisions  in  the 
indenture  of  the  7th  of  February,  1860,  which,  so  far  as  it 
respects  the  motion  now  under  consideration,  it  is  not  neces- 
sary at  present  to  notice. 

The  United  States  Mail  Steamship  Company  was  incorpo- 
rated by  the  legislature  of  the  State  of  New  York  in  April, 
1850.  Law,  Eoberts,  Croswell  and  Wetmore,  were  the  origi- 
nal corporators  of  that  Company.  On  the  8di  of  July,  1850, 
an  indenture  was  entered  into  by  and  between  Law,  Eoberts, 
Croswell  and  Wetmore,  of  the  first  part,  and  the  United 
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States  Mail  Steamship  Company,  of  the  second  part,  by  which 
Law  and  his  associates  assigned  and  transferred  to  the  Steam- 
ship Company  their  interest  in  the  three  ships  already  bnilt 
and  placed  in  the  hands  of  the  ti-ustees,  and  in  the  said  agree- 
ment between  Sloo  and  the  Secretary  of  the  Navy,  and  in  the 
said  indentures  of  the  17th  of  Angnst,  1847,  and  the  7th  of 
February,  1850,  and  in  all  the  benefits  of  the  last  mentioned 
two  indentures,  and  all  their  rights  and  powers  under  the 
same,  reserving  to  Law,  Eoberts  and  Croswdl  their  respec- 
tive salaries,  provided  for  and  agreed  to  be  paid  according  to 
the  last  mentioned  two  indentures,  the  same  as  if  the  inden- 
ture then  executed  had  not  been  entered  into,  and  reserving 
to  them  theu*  rights  and  privileges — that  is  to  say,  to  Law,  the 
right  to  superintend  the  construction,  building  and  repairing, 
nnder  his  own  sole  control,  of  all  the  ships  which  had  been 
or  might  be  built,  and  the  right  to  Roberts  and  Croswell  to 
be  agents  of  such  ships  in  the  city  of  New-York,  and  to  re- 
ceive their  respective  salaries  therefor.  It  was  also  agreed, 
by  aiud  indenture,  that  the  trustees  should  account  to  the 
Company,  instead  of  accounting  to  Law  and  his  associates, 
the  Company  succeeding  to  all  their  rights,  except  so  far  as 
the  same  were  reserved  ;  and  the  Company  agreed  to  build, 
construct,  finish  and  completely  equip  all  the  steamships 
which,  by  the  contract  with  the  Secretary  of  the  Navy,  were 
to  be  built,  in  such  manner  and  at  such  times  as  were  or  might 
be  required  by  the  Navy  Department  of  the  United  States ; 
and  the  Company  agreed,  that  they  would  in  all  things  per- 
form all  the  duties  and  services  which,  in  the  contract  with 
the  Secretaiy  of  the  Navy,  were  to  be  performed  by  Sloo, 
and  perform  all  the  stipulations  contained  in  the  indentures 
of  the  17th  of  August,  1847,  and  the  7th  of  February,  1850, 
and  which  were,  by  said  indentures,  to  be  performed  and  ful- 
filled by  Law  and  his  associates ;  and  the  Company  agreed  to 
indemnify  Law  and  his  associates  for  being  sureties  for  Slco 
for  the  faithful' performance  of  his  contract  with  the  Secretary 
of  the  Navy.  At  the  time  the  indenture  of  the  8th  of  July, 
1850,  was  entered  into.  Law  was  President  of  the  Steam- 
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ship  Company,  and  Roberts  and  Croswell  were  two  of  the 
Directors. 

On  the  21st  of  January,  1851,  there  was  another  indenture 
entered  into  by  Sloo,  of  one  part ;  Law,  Roberts,  Croswell 
and  Wetmorc,  of  another  part ;  the  United  States  Mail  Steam- 
ship Company,  of  another  part ;  the  Pacific  Mail  Steamship 
Company,  of  another  part ;  and  Howland  &  Aspinwall,  of 
another  part.  By  this  indenture,  an  arrangement  was  made 
for  the  purchase  of  five  additional  steamships,  and  for  placing 
them  in  the  hands  of  the  trustees,  upon  the  trusts  contained 
in  the  indenture  of  August  17th,  1847 ;  thus  increasing  the 
trust  sliips  to  ten.  They  were  to  be  paid  for  by  the  United 
States*  Mail  Steamship  Company  in  the  stock  of  that  Com- 
pany ;  and  it  was  agreed  that  Howland  &  Aspinwall  should 
sell,  under  the  control  and  instructions  of  the  United  States 
Mail  Steamship  Company,  all  tltrough  passage  tickets  issued 
by  said  Company,  and  should  receive  all  passage  money  for 
through  tickets,  and  all  freight  money  for  through  freights  of 
every  description,  by  any  of  the  steamers  of  the  said  Company 
or  of  the  trustees,  from  New  York  to  any  port  on  the  isthmus 
of  Panama,  from  New  Orleans  to  any  port  on  said  isthmus, 
from  any  port  on  said  isthmus  to  New  York,  and  from  any 
port  on  said  isthmus  to  New  Orleans ;  and  it  was  agreed  by 
them  that  they  would,  without  delay,  deposit  all  monies  so 
received,  to  the  credit  of  the  trustees,  in  such  bank  as  the 
trustees  might  from  time  to  time  designate,  reserving  out  of 
such  receipts  a  commission  of  two  and  one-half  j?^r  cent  upon 
the  gross  amount  of  such  passage  and  freight  monies.  There 
are  a  great  many  other  provisions  in  this  last  mentioned  in- 
denture, wTiich,  so  far  as  it  respects  the  motion  now  under 
consideration,  it  is  not  necessary  at  this  time  to  notice. 

George  Law  has  resigned  his  office  of  trustee,  and  James 
Van  Nostrand  has  been  appointed  in  his  stead.  His  resigna- 
tion took  place  in  tlie  spring  of  1854.  Bowes  R.  McHvaine, 
in  the  spring  of  1855,  resigned  his  office  of  trustee,  and  there- 
upon Elwood  Fisher,  one  of  the  plaintiffs,  was  appointed  in 
his  stead. 
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Tlie  bill  in  this  case  was  filed  in  May,  1855.  The  parties 
defendant  to  it  are  George  Law,  Marshall  O.  Roberts,  James 
Van  Nostrand,  Edwin  Oroswell,  Prosper  M.  "Wetmore,  Wil- 
liam H.  Aspinwall,  John  L.  Aspinwall,  William  E.  Howland, 
Samuel  W.  Comstock,  the  United  States  Mail  Steamship 
Company,  and  the  Pacific  Mail  Steamship  Company.  In  the 
bill  are  various  charges  of  fraud  and  other  wrongful  acts  of 
omission  and  commission.  The  prayer  is,  among  other  things, 
that  Law,  Eoberts,  Croswell  and  Van  Nostrand  may  be  de- 
creed to  account  for  the  monies  by  them  received,  or  which 
they  might  have  received,  on  account  of  the  trust,  and  pay  the 
same  over  to  the  tioistees ;  that  Law  and  Roberts  be  decreed 
to  pay  over  to  the  trustees  certain  sums  of  money  charged  to 
have  been  fraudulently  received  from  tlie  trust ;  that  Howland 
&  Aspinwall  render  an  account  of  the  monies  which  they  have 
received,  and  pay  what  is  due  from  them  to  the  trustees ;  that 
they  be  enjoined  from  any  interference  with  the  afikirs  of  the 
trust ;  that  they  and  the  Pacific  Mail  Steamship  Company  be 
enjoined  from  selling  tickets  and  collecting  freights,  or  having 
any  connection  with  any  steamer  or  line  of  steamers  running 
in  opposition  to,  or  in  the  line  of  the  trustees,  and  that  they 
be  decreed  to  pay  back  to  the  trustees  certain  monies,  charged 
in  the  bill  to  have  been  withheld  under  a  partnership  charged 
to  have  been  established  with  the  Nicaragua  Company  ;  that 
the  United  States  Mail  Steamship  Company  be  decreed  to  re- 
fund certain  monies,  charged  in  the  bill  to  have  been  received 
under  certain  pretexts ;  that  Roberts  be  removed  from  the 
o£Sce  of  trustee,  and  that  some  fit  person  be  appointed  as 
trustee  in  his  stead ;  that  Roberts  and  Croswell  be  removed 
from  their  position  as  agents,  and  that  fit  persons  be  appointed 
in  their  stead ;  and  that  Roberts  and  Croswell  be  enjoined 
from  re/ceiving  any  of  the  trust  funds  and  from  interfering 
with  the  trust  affairs,  and  that  they  deliver  up  all  the  books 
of  the  agency  to  the  trustees.  There  is  no  prayer  that  Van 
Nostrand  be  removed  from  his  office  of  trastee. 

A  motion  is  now  made,  founded  on  the  bill  and  the  affida- 
vits of  Bowes  R.  Mcllvainc  and  El  wood  Fisher,  for  an  in- 
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junction  restraining  Boberts  and  Yan  Nostrand  from  acting 
as  trustees  without  the  concurrence  or  assent  of  the  three 
trustees ;  and  enjoining  Boberts  and  Croswell,  as  agents,  or 
in  any  other  capacity,  from  the  management  of  the  steamships 
belonging  to  the  trustees^  and  from  the  appointment  or  pay- 
ment of  any  officers  or  other  persons  concerned  in  them  or 
their  business,  and  fi-om  making  any  contracts  or  agreements 
for  the  employment  of  any  vessels,  and  from  doing  any 
business  or  acts  of  the  trustees,  under  their  appointment  as 
agents,  or  otherwise,  without  the  consent  of  the  three  trustees, 
and  restraining  Howland  &  Aspinwall  from  retaining  any 
monies  collected  by  them  for  passages,  freights,  or  otherwise, 
and  from  depositing  it  anywhere,  or  to  any  account,  except 
to  the  account  of  the  three  trustees;  and  restraining  the 
United  States  Mail  Steamship  Company  from  landing  any  of 
their  steamers  at  the  wharf  or  pier  of  the  ti-ustees,  and  from 
employing  them  in  their  business,  except  under  the  direction 
of  the  three  trustees ;  and  restraining  Eoberts  and  Croswell 
and  the  United  States  Mail  Steamship  Company  from  with- 
holding the  books  and  papers  of  the  trustees  from  their  in- 
spection, or  that  of  cither  of  them,  during  the  usual  hours  of 
business. 

Tliere  are  many  charges  set  out  in  the  bill,  both  of  omis- 
sion and  commissioD,  which,  upon  the  final  hearing  upon  the 
bill  and  proofs,  will  require  an  investigation,  and  which,  if 
found  to  be  true  on  such  final  hearing,  will  entitle  the  plain- 
tifiB  to  relief,  which  are  not  material  to  be  considered  upon 
the  motion  now  pressed  upon  the  Court.  Among  these 
charges  is  the  charge,  that  George  Law  has  fraudulently  ob- 
tained and  appropriated  to  his  own  use  large  sums  of  money 
which  of  right  belong  to  what  is  called  the  trust  frmd.  Law 
is  not  a  party  to  this  motion,  although  he  is  a  party  to  the 
bill.  Upon  this  motion,  he  is  not  called  upon  to  answer  any 
of  the  charges  of  fraud  brought  against  him.  He  should, 
therefore,  not  be  in  the  least  prejudiced  by  any  determination 
which  the  Court  may  now  make ;  and  any  intimation  of  an 
opinion  upon  any  of  the  charges  in  the  bill  which  are  not 
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material  to  the  questions  now  presented  on  the  motion  for  a 
preliminary  injunction,  founded  upon  the  ex  parte  affidavits 
which  have  been  presented,  however  importdnt  it  may  be  to 
have  those  charges  investigated  upon  the  final  hearing,  would 
not  be  conducive  to  the  due  administration  of  justice.  I 
shall,  therefore,  consider  only  such  questions  as  seem  to  me 
to  be  necessary  to  a  just  and  equitable  disposition  of  the  mo- 
tion now  made. 

The  plaintiffs  found  their  claim  to  have  a  preliminary  in- 
junction issue  as  prayed  for  on  this  motion,  upon  the  ground 
that,  by  the  indentures  of  the  17th  of  August,  1847,  the  7th 
of  February,  1850,  and  the  21st  of  January,  1851,  a  trust 
has  been  created  in  the  mail  contract  entered  into  between 
Sloo  and  the  Secretary  of  the  Kavy,  in  certain  steamships 
which  have  been  built  and  procured  by  virtue  of  the  pro- 

same,  which  is  to  be  executed  by  the  so-called  trustees  named 
in  the  indenture  of  the  17th  of  August,  1847,  or  by  their  suc- 
cessors duly  appointed  ;  that  the  trust  so  created  can  only  be 
executed  lawfully  by  the  joint  concurrence  of  all  the  trustees 
named ;  and  that  tiio  business  relating  to  the  trust,  and  for 
which  the  trust  was  created,  is  managed  and  directed  by  the 
two  trustees  appointed  by  Law,  Roberts,  Croswell,  and  Wet- 
more,  (or  by  the  United  States  Mail  Steamship  Company, 
which  has  succeeded  to  the  rights  of  Law  and  his  associates), 
without  the  concurrence  of  the  trustee  appointed  by  Sloo, 
and  often  in  opposition  to  his  express  wislies  and  direc- 
tions. They  also  claim  that,  if  the  trust  powers  can  be  exe- 
cuted by  a  majority  of  the  trustees,  without  the  concuiTence 
of  the  third,  such  powers  have  been  so  wrongfully  executed 
by  the  majority,  and  that  there  is  such  danger  that  they 
will  continue  to  be  so  wrongfully  executed,  that  the  inter- 
position of  the  Court  is  required  to  prot^t  Sloo  in  his  equita- 
ble rights. 

Where  a  strict  trust  is  created,  and  two  or  more  trustees  are 
appointed  to  execute  it,  if  it  is  a  private  trust,  in  which  the 
public  have  no  interest,  and  it  does  not  appear  from  the  in* 
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strumcnt  creating  it,  or  from  some  other  instmineut  modify- 
ing the  power  given,  or  by  fair  and  necessary  implication, 
that  it  may  be  executed  by  a  less  number  of  the  truBtees 
than  the  whole  number  named,  the  powers  conferred  must  be 
executed  by  all  the  trustees  named.  A  less  number  than  the 
whole  cannot  lawfully  execute  the  tmst  powers.  And,  if  a 
trust  is  created,  and  two  or  more  trustees  are  appointed  to 
execute  it,  and  it  is  a  public  trnst — a  trust  for  the  benefit  of 
the  public,  in  which  the  'public  are  interested — ^then,  if  it 
does  not  appear  from  the  instrument  creating  it,  that  it  must 
be  executed  by  the  whole  number  of  trustees  named,  and  not 
by  a  less  number,  it  can  be  executed  by  a  less  number  than 
the  whole  number  named.  It  may  be  executed  by  a  major- 
ity of  the  trustees  named.  This  is  the  general  rule.  In  the 
application  of  the  rule,  there  is  diflSculty  sometimes  in  deter- 
mining whether  the  case  under  consideration  is  a  private 
trust  or  a  public  trust.  But,  when  a  private  tnist  is  created, 
and  it  appears  from  the  power  of  appointment — from  the  act 
and  deed  of  the  party  or  parties  creating  it — that  the  powers 
conferred  are  to  be  executed  by  a  less  number  than  the  whole 
of  the  trustees  named,  then  they  can  be  lawfully  executed  by 
such  less  number.  And,  if  a  public  trust  is  created,  and  it 
appears  from  the  power  of  appointment — ^from  the  authority 
creating  it — that  the  powers  conferred  are  not  to  be  executed 
except  by  the  joint  act  of  all  the  persons  named  as  trustees, 
then  the  trust  powers  of  such  public  trust  cannot  be  executed 
but  by  all  the  trustees  unitedly.  In  both  classes  of  trusts,  the 
intention  of  the  party  or  parties,  or  of  the  authority  creating 
the  trust,  is  to  govern.  In  the  one  class  of  trusts,  the  pre- 
sumption of  law  is,  where  nothing  appears  to  the  contrary, 
that  it  was  intended,  by  the  parties  creating  the  trust,  that  the 
powers  conferred  should  be  executed  only  by  the  joint  act  of 
all  the  trustees  named.  That  presumption  must  govern,  un- 
less a  diflferent  intent  appears.  And,  it  such  different  intent 
does  appear,  then  such  different  intent  must  govern,  in  the 
execution  of  the  trust  powers.  In  the  other  class  of  trusts, 
the  presumption  of  law  is,  where  nothing  appears  to  the  con- 
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trary,  that  it  was  intended  by  the  party  or  the  authority 
which  created  the  trast,  that  the  powers  conferred  might  be 
executed  by  a  less  number  than  the  whole  number  of  the 
trustees  named.  And  that  presumption  also  must  govern  un- 
less a  different  intent  appears.  And,  if  such  different  intent 
does  appear,  then  such  different  intent  must  be  carried  into 
effect.  The  object  is  to  ascertain  the  intent  of  the  parties, 
or  of  the  authority  creating  the  trust.  That  object  may  be 
gathered  from  the  language  used  and  the  purposes  to  be  ac- 
complished. And,  in  ascertaining  and  carrying  out  the  intent 
of  the  parties,  or  of  the  authority  creating  the  trust,  Courts 
are  inclined,  especially  in  Equity,  to  vest  in  the  trustees  such 
powers  as  are  necessary  to  effectuate  the  wishes  of  the  party 
or  parties  creating  the  trust. 

In  the  present  case,  the  objects  to  be  accomplished  by  the 
several  indentures  by  which  the  tmst  was  created,  and  which 
gave  the  powers  and  prescribed  the  duties  to  the  trustees,  in 
the  management  of  the  business  confided  to  them,  was  not 
only  to  carry  the  mails  of  the  United  States  in  compliance 
with  the  contract  made  with  the  Secretary  of  the  Navy,  and 
to  build  five  steamships  according  to  the  terms  of  that  con- 
tract, and  to  keep  the  same  in  repaii*,  so  that  they  could  be 
converted  at  any  time  into  war  steamers  of  the  first  class,  and 
be  taken  and  appropriated  by  the  Government  for  that  pur- 
pose,* but  also,  by  means  of  such  five  steamships,  and  five  other 
steamships  which  were  brought  into  the  concern  and  placed  in 
the  hands  of  the  trustees,  to  engage  in  and  prosecute  with  suc- 
cess a  great  commercial  business.  Without  such  business,  the 
enterprise  which  the  parties  entered  into  would  be  a  ruinous 
one.  To  pursue  it  with  success,  (and  success  was  desired  by 
all),  required  promptitude,  skill  and  energetic  action.  One  ob- 
ject being  to  engage  in  such  great  commercial  business,  it  is 
fair  to  presume,  and  is  a  necessary  implication,  that  the  par- 
ties intended  that  it  should  be  conducted  as  other  mercantile 
enterprises  of  a  similar  character  are  conducted,  when  prose- 
cuted with  success  under  the  charge  of  more  than  two  per- 
sons— that  is,  that  in  the  management  of  the  business  of  the 
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concern,  the  judgment  and  action  of  tlie  majority  shonld  not 
be  overruled  and  thwarted  by  one  of  their  associates.  Tlie 
indenture  of  the  17th  of  August,  1847,  was,  in  substance,  an 
agreement  entered  into  between  Sloo,  Law,  Roberts,  Croswell 
and  TVetmore,  to  engage  in  and  pursue  a  gi'eat  commercial 
and  mercantile  undertaking,  for  their  mutual  advantage  and 
profit.  The  business  to  be  pursued  was  pointed  out.  Each 
agreed  to  advance  a  portion  of  capital  to  the  common  stock 
or  fund.  The  capital  which  Sloo  agreed  to  advance  was  a 
mail  contract.  The  capital  agreed  to  be  advanced  by  the 
other  parties  was  five  steamships.  The  motive  which  led  to 
this  arrangement  was  profits.  A  mode  was  pointed  out,  how 
the  expected  profits  were  to  be  divided,  and  how  the  capital 
or  common  stock  should  be  divided  when  this  mercantile 
business  arrangement  should  expire.  And  the  parties  stipu- 
lated to  place  the  capital  which  they  agreed  to  advance  for 
this  great  commercial  business,  in  the  hands  of  two  of  their 
number  and  of  another  individual,  as  managers,  directors,  or 
trustees,  to  manage  for  them,  to  pursue  the  business  contem* 
plated  by  the  indenture,  to  make  profits  out  of  the  same,  and 
to  divide  the  profits,  and  in  time  the  capital,  as  had  been 
agreed  by  the  articles  of  partnership,  or  deed  of  association, 
or  by  whatever  other  name  the  indenture  might  be  called. 
The  nature  of  the  indenture  or  agreement  cannot  be  changed 
by  calling  it  by  any  particular  name.  Call  it  by  what  name 
you  will,  it  was  an  association  of  individuals  for  the  transac- 
tion of  a  great  commercial  business,  with  the  view  to  divide 
the  profits,  after  paying  expenses,  in  certain  proportions, 
among  the  different  members  who  had  advanced  or  agreed 
to  advance  the  needful  capital,  and  for  whose  common  bene- 
fit the  business  was  to  be  conducted.  It  has  been  called  by 
the  defendants  a  partnership,  and  it  has  been  insisted  by 
them  that  it  was  such,  and  was  to  be  governed,  in  its  direc- 
tion, by  the  rules  which  apply  to  copartnerships,  as  they  are 
generally  conducted.  The  contract  evidenced  by  the  inden- 
ture has  certainly  the  chief  elements  of  a  partnership.  It 
was  a  contract  between  two  or  more  persons  to  place  their 
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money,  eflTects,  property  .and  articles  of  value  in  a  common 
stock,  and,  with  such  common  stock,  and  by  its  means  and 
aid,  to  engage  in  a  lawful  commercial  business,  with  the 
agreement  to  have  the  profits  of  such  commercial  business 
divided  among  them  in  certain  proportions.  In  one  respect 
it  was  diflTerent  from  an  ordinary  copartnership.  The  busi- 
ness contemplated  was  not  to  be  under  the  control  of  the  par- 
ties in  interest  as  such,  but  such  control  was  to  be  directed 
by  the  trustees  appointed  and  to  be  thereafter  appointed. 
It  is  not  necessary  to  determine  whether  it  was  or  was  not 
a  partnership  in  the  strict  technical  sense  of  the  term.  It 
was  a  contract  in  the  nature  of  a  partnership,  having  in  view 
the  objects  for  which  a  commercial  partnership  is  formed, 
and  designed  to  effectuate  those  objects,  and,  by  means  of 
the  trusts  created,  made  indissoluble  by  the  act  of  any  one 
of  the  parties  during  ten  years,  the  period  that  it  was  to  con- 
tinue and  be*  in  operation.  And,  in  appointing  the  three 
managers,  directors,  or  trustees,  to  manage  the  business,  it 
is  not  to  be  presumed  that  the  parties  for  whose  benefit 
this  conmiercial  business  was  to  be  conducted,  intended, 
when  other  commercial  business  enterprises  carried  on  by 
the  instrumentality  of  ships  are  conducted  and  directed  by 
the  will  of  the  majority,  tliat  a  different  rule  should  govern 
in  the  management  of  the  commercial  business  in  which  they 
were  about  to  engage.  And,  when  we  consider  that  the  mail 
•  contract,  if  performed,  would  yield  in  ten  years  the  sum  of 
$2,900,000,  and  that  Law,  Eoberts,  Croswell  and  Wetmore 
were  sureties  to  the  Government,  in  the  sum  of  $500,000,  for 
the  faithful  performance  of  that  contract,  the  presumption  is 
strengthened,  that  they  never  intended  to  put  it  in  the  power 
of  one  of  the  so-called  tnistees,  who  had  no  pecuniary  inter  • 
est  in  the  business  of  the  enterprise,  other  than  to  realize  the 
salary  provided  for  him  by  the  indenture,  and  who  was  under 
no  responsibility  to  the  United  States,  to  stop  by  his  veto  the 
sailing  of  the  ships  at  the  times  appointed  by  the  other  two 
managers  or  trustees,  and  thereby  forfeit  the  benefits  secured 
by  the  contract,  and  subject  the  parties  in  interest  to  the 
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heavy  responsibility  which  they  had  incurred  to  the  Govern- 
ment. 

Aside  from  this  presumption,  certain  provisions  in  the  in- 
dentures which  the  parties  entered  into,  show  that  the  united 
and  joint  action  of  the  three  trustees  was  not  required  in  the 
management  of  the  business.  In  case  of  the  death  or  resig- 
nation of  McIIvaine,  or  in  case  he  should  become  incapable 
of  acting,  there  was  no  necessity  of  appointing  a  trustee  in 
his  place.  Sloo  had  the  power  to  appoint ;  but  there  was  no 
duty  imposed  on  him  or  any  one  else  to  appoint.  The  trus- 
tees were  not  responsible  for  the  acts,  defaults,  or  misconduct 
of  each  other,  but  each  was  responsible  only  for  his  own  acts, 
defaults,  or  misconduct.  And,  in  tlie  indenture  of  the  7th  of 
February,  1850,  which  was  entered  into  to  settle  the  differ- 
ences which  had  arisen,  it  appears  very  satisfactorily,  by  ne- 
cessary implication,  that  the  business  contemplated  could  be 
conducted  without  the  joint  concurrence  of  the  three  trustees. 
On  account  of  certain  differences  which  existed  in  the  year 

1849,  a  suit  was  commenced  by  Sloo  against  the  other  parties 
to  the  indenture  of  the  17th  of  August,  1847.  In  that  suit, 
Sloo  claimed  that  the  business  of  the  concern  should  not  be 
conducted  except  with  the  joint  concurrence  of  all  of  the  trus- 
tees. While  that  suit  was  pending,  the  parties  came  to  a 
settlement  of  their  matters  in  dispute.  The  terms  of  the  set- 
tlement appear  by  the  indenture  of  the  7th  of  February, 

1850.  By  that  indenture,  the  joint  concurrence  of  all  of  the 
trustees  was  expressly  required  to  only  one  act.  That  act 
was,  to  give  a  mortgage  of  the  ships.  Before  the  settlement, 
Sloo  had  insisted  that  a  united  concurrence  was  required  in 
all  cases.  The  other  parties  had  insisted  that  no  such  united 
concurrence  was  required  in  any  case.  They  settled  their 
matters  in  dispute,  and,  in  the  settlement,  a  united  concur- 
rence of  all  of  the  trustees  was  expressly  required  in  only  one 
case,  thereby,  by  necessary  implication,  admitting  that,  in  all 
other  cases,  no  such  united  concuiTence  was  required. 

It  appears,  then,  fairly,  from  the  indentures  which  the' par- 
ties entered  into,  that  the  business  contemplated  by  the  inden- 
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ture  of  the  17th  of  August,  1847,  can  be  rightftilly  conducted 
and  directed  without  the-  united  concurrence  of  the  three 
trustees — ^that  such  was  the  intention  of  the  parties.  It  is, 
therefore,  unne^ccssary  to  consider  the  question,  whether  the 
trust  created  by  that  indenture  was  technically  a  private 
trust  or  a  public  trust. 

The  next  question  is — have  the  fiduciary  powers  and  duties 
been  so  wrongfully  executed  by  the  majority  of  the  trustees, 
or  by  one  acting  in  behalf  of  the  majority,  and  is  there  such 
danger  that  they  will  continue  to  be  so  wrongfiiUy  executed, 
that  the  interposition  of  the  Court  can  be  justly  required  to 
protect  Sloo  in  his  equitable  rights  ? 

It  is  one  of  the  settled  principles  of  Courts  of  Equity,  that 
a  trustee  shall  not  take  advantage  of  his  situation,  to  obtain 
any  personal  benefit  to  himself  at  the  expense  of  his  cestui 
que  trust  Upon  this  principle  it  is,  that  a  trustee  is  not  per- 
mitted to  purchase  the  trust  estate,  or  to  make  a  contract 
with  himself  individually,  or  one  in  which  he  is  personally 
interested,  and  from  which  he  may  derive  a  profit,  to  the  pre- 
judice of  his  cestui  que  trust  Such  transactions  are  discoun- 
tenanced by  Courts  of  Equity,  as  they  aflfbrd  a  great  tempta- 
tion for  the  violation  of  fiduciary  duties,  and  often  lead  to 
fraud,  by  which  the  rights  of  cestuis  que  trust  are  violated. 
The  Lord  Chancellor,  in  the  case  of  Broughton  v.  Broughton^ 
(81  Eng.  Law  and  Eg.  J?.,  587,  590),  says :  "  The  rule  that 
a  trustee  is  not  to  be  allowed  to  make  a  profit  of  his  trust,  is 
not,  in  my  opinion,  stated  in  a  suflSiciently  stringent  manner. 
The  rule  is  based  on  a  rule  of  human  nature,  that  no  per- 
son having  a  duty  to  perform  shall  be  allowed  to  place  him- 
self in  a  situation  in  which  his  interest  and  his  duty  may  con- 
flict. And  such  is  the  case  where  a  trustee,  though  he  might 
employ  others  to  do  certain  things,  and  pay  them  out  of  the 
trust  fund,  does  them  himself,  and  takes  payment  from  the 
trust  fimd.  Therefore,  it  is  an  obvious  corollary,  flowing 
from  the  rule,  that  no  person  from  whom  fiduciary  duties  are 
expected  shall  be  enabled  to  make  a  profit  of  the  trust  by 
employing  himself."     Law  was  the  first  President  of  the 
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United  States  Mail  Steamship  Company.  He  has  been  suc- 
ceeded in  that  office  by  Eobeils,  who  is  now  the  President  of 
the  corporation.  The  capital,  as  sworn  to  by  Roberts,  is  two 
millions  of  dollai*8,  and  of  that  capital  he  owns  an  amount 
of  about  six  hundred  thousand  doll^.  Law  took,  in  the 
stock  of  the  Company,  when  it  was  formed,  an  amount  of 
over  seven  hundred  thousand  dollars.  Croswell  and  Wet- 
more  are  also  stockholders  in  the  corporation.  Sloo  is  not  a 
stockholder. 

It  is,  among  other  things,  charged  in  the  bill,  that  Law  and 
Boberts,  two  of  the  trustees  named  in  the  indenture  of  the 
17th  of  August,  1847,  in  conducting  the  business  contem- 
plated by  that  indenture,  and  others  having  agencies  therein, 
have  so  managed  as  wrongfully  to  permit  the  ships  of  the 
trust  to  remain  unemployed,  and,  from  time  to  time,  to  substi- 
tute in  their  place  ships  of  the  United  States  Mail  Steamship 
Company,  to  carry  on  the  business  contemplated  by  that  in- 
denture, at  enormous  rates  of  pay,  in  violation  of  the  equita- 
ble rights  of  Sloo,  and  in  violation  of  the  trusts  coufided  to 
them,  by  which  Sloo  has  been  defrauded  and  his  rights  put 
in  jeopardy.  It  should  be  borne  in  mind,  in  considering  this 
part  of  the  case,  that  Law  was  a  trustee  until  the  apring  of 
1854,  when  he  was  succeeded  by  Van  Nostrand ;  and  that, 
during  the  whole  of  the  time,  the  building  and  repairing  of 
the  ships  belonging  to  the  trust  were  under  his  superinten- 
dence, direction  and  control,  for  which  he  received  five  thou- 
sand dollara  per  annum. 

In  September,  1853,  the  steamship  United  States,  belong- 
ing to  the  United  States  Mail  Steamship  Company,  was,  by 
Law  and  Roberts,  without  the  approbation  or  authority  of 
either  Sloo  or  Mcllvaine,  contracted  for  to  perform,  in  part, 
the  business  contemplated  by  the  indenture  of  the  17th  of 
August,  1847.  She  was  kept  in  the  employ  of  the  trust  for 
the  period  of  twelve  months.  The  price  paid  for  her  charter 
was  $10,000  a  month,  making  in  the  whole  $120,000.  She 
was  chiefly  employed  between  New  Orleans  and  Aspinwall. 
At  the  expiration  of  the  twelve  months,  she  was  sold  by  the 
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TTjoited  States  MaU  Steamship  Company,  for  $60,000.  At  the 
time  she  was  so  employed,  there  were  nine  steamships  which 
belonged  to  what  is  called  the  trust,  one  of  the  ten  having 
been  destroyed  by  fire  a  short  time  previously.  The  services 
of  five  ships,  and  no  more,  were  required  to  fulfil  the  mail 
contract  entered  into  with  the  Government. 

Upon  this  state  of  facts,  as  set  forth  in  the  bill,  unless  they 
are  denied,  excused,  or  justified  by  the  opposing  affidavits, 
there. would  be  a  clear  breach  of  trust  on  the  part  of  Law 
and  Boberts — a  clear  violation  of  duty,  prejudicial  to  the 
rights  of  Sloo,  and  of  which  he  would  have  a  right  to  com- 
plain. Upon  this  state  of  facts,  the  steamship  United  States 
was  brought  into  the  service  of  the  trust,  by  virtue  of  a  con- 
tract between  Law  and  Roberts,  in  their  fiduciary  capacity, 
and  the  United  States  Mail  Steamship  Company,  Law  or  Rob- 
erts being  President  of  the  same,  and  in  which  they  had  a  con- 
trolling pecuniary  interest  as  stockholders,  by  which  they 
were  enabled  to  make  a  large  profit  to  themselves,  under  the 
pretext  of  performing  a  fiduciary  duty.  The  transaction,  un- 
explained, was,  in  substance,  a  contract  between  themselves, 
as  trustees,  on  the  one  part,  and  themselves  and  other  individ- 
uals, on  the  other  part,  from  which  theyjderived  a  great  profit, 
to  the  prejudice  of  their  cestui  que  trusty  Sloo. 

The  facts,  as  above  set  forth,  in  relation  to  the  steamship 
United  States,  are  not  denied  by  the  opposing  affidavits. 
Her  employment  is  attempted  to  be  justified  by  the  allega- 
tion of  facts  which  are  not  set  forth  in  the  bill.  Roberts,  in 
his  affidavit,  says,  that  there  was  a  necessity  for  the  employ- 
ment of  the  United  States ;  that,  at  the  time  she  was  employed, 
and  for  the  whole  time  she  continued  to  be  employed,  there 
were  not  ships  enough  belonging  to  the  trust  in  repair,  to 
perform  the  service  required  by  .the  mail  contract ;  and  that, 
to  save  that  contract,  was  one  reason  why  the  United  States 
was  employed  for  the  period  of  twelve  months.  At  the  time 
this  contract  was  entered  into,  as  has  been  before  remarked, 
there  were  nine  steamships  which  belonged  to  the  trust.  1 
received  the  impression,  upon  the  first  examination  given  to 


480  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Sloo  V.  Law. 

the  affidavit  of  Roberts,  that,  at  the  tirae  the  United  States 
was  chartered,  the  steamship  George  Law,  one  of  the  ships 
of  the  trust,  was  not  completed.  He  says  that,  in  the  month 
of  August,  1853,  she  "  was  not  yet  fully  completed."  But,  it 
appears  clearly,  from  the  documents  which  accompany  that 
affidavit,  that,  when  that  charter  for  the  United  States  was 
effected,  the  George  Law  was  fully  completed ;  or,  it  appears 
that  that  charter  was  effected  on  the  27th  of  September,  1853, 
and  that  the  George  Law  was  ftilly  completed  before  the  15tli 
of  September,  1853,  on  which  day  she  made  her  first  trip  in 
the  business  of  the  trust.  It  required  five  ships,  and  five 
only,  to  perform  the  mail  service.  The  inquiry  is  naturally 
suggested,  why  it  was,  that  for  the  period  of  twelve  months, 
five  of  the  ships  belonging  to  the  trust,  (a  majority  of  them), 
were  in  such  a  bad  state  of  repair  that  they  could  not  be  em- 
ployed in  the  service  required,  when  Law,  one  of  the  trustees, 
had  the  superintendence  of  the  repairs  and  the  control  there- 
of, and  wasfpaid  out  of  the  trust  fund,  for  such  superinten- 
dence and  control,  the  sum  of  five  thousand  dollars  ^p^  annum  / 
and  when  he  and  his  associates  were  under  an  obligation  to  the 
Government,  in  consideration  of  the  mail  pay  received,  to  keep 
at  least  five  of  them  in  repair,  so  that  they  could  at  any  time 
be  taken  by  the  United  States,  and,  with  the  least  possible  ex- 
pense, be  converted  into  war  steamers  of  the  first  class.  The 
mail  contract,  as  entered  into  with  the  Secretary  of  the  Navy, 
did  not  require  the  transportation  of  the  mail  direct  from  New 
.  Orleans  to  Aspinwall,  though,  by  a  subsequent  arrangement 
with  the  Government,  it  was  so  transported,  in  substitution 
of  the  mail  service  between  Havana  and  Aspinwall.  This 
arrangement,  however,  terminated  early  in  the  summer  of  the 
year  1854,  and  the  United  States  was  employed  between  New 
Orleans  and  Aspinwall  for  two  or  three  months  after,  at  a 
great  loss  to  the  trust. 

But  it  is  not  necessary  to  pursue  the  subject  of  the  em- 
ployment of  the  United  States  any  further.  Grant  that  the 
facts  existed  npon  which  the  contract  for  the  employment  of 
the  United  States  is  attempted  to  be  justified.    It  was  a  con- 
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tract  made  bj  persons  acting  in  a  fiduciary  capacity,  with 
themselves  and  the  other  corporators  of  the  United  States 
Mail  Steamship  Company,  in  which  they  were  personally 
interested,  and  from  which  they  were  to  derive  a  pecuniary 
profit,  to  the  prejudice  of  Sloo,  one  of  the  cesiuis  que  trust, 
a^d  made  without  his  sanction,  approval,  or  authority. 
Such  a  contract  is  always  discountenanced  by  a  Court  of 
Equity.  The  temptation  to  fraud,  and  to  the  violation  Of 
trust  duties,  is  too  great,  to  permit  such  a  contract  to  receive 
its  sanction.  In  sucli  a  transaction,  interest  conflicts  too 
much  with  duty. 

Early  in  the  year  1854,  serious  controversies  having  arisen 
between  the  Accessary  Transit  Company  and  Mr.  Vanderbilt, 
the  latter  established  a  line  of  steamships  communicating  be- 
tween !New  York  and  San  Francisco,  via  the  isthmus  of 
Panama,  called  the  ^^  Independent  line  for  California."  As 
a  part  of  that  line,  the  steamship  !North  Star  plied  between 
New  York  and  Aspinwall.  Competition  ensued.  To  put  an 
end  to  that  competition,  the  United  States  Mail  Steamship 
Company  purchased  the  North  Star  from  Mr.  Vanderbilt, 
agreeing  to  pay  for  the  same  the  sum  of  $400,000.  Imme- 
diately after  this  purchase  was  made,  Boberts,  in  behalf  of 
himself  and  his  co-trustee  Yan  Nostrand,  entered  into  an  ar- 
rangement with  the  United  States  Mail  Steamship  Company, 
whereby  the  North  Star  took  the  place  of  one  of  the  trust 
ships,  between  New  York  and  Aspinwall,  and  carried  the 
mail.  She  was  taken  into  the  line  by  Eoberts  as  early  as  the 
20th  of  September,  1854 ;  for,  on  that  day,  she  made  her 
first  trip  to  Aspinwall  in  the  trust  line.  She  continued  in  the 
line,  supplying  the  place  of  one  of  the  trust  ships,  as  late  as 
the  8th  of  February,  1865.  She  was  therefore  employed  by 
Eoberts  at  a  time  during  which  the  charter  of  the  United 
States  was  in  force ;  for  the  United  States  did  not  return  to 
New  York,  and  leave  the  business  of  the  trust,  until  the  6th 
of  October,  1854.  The  North  Star  was  run  on  account  of  the 
United  States  Mail  Steamship  Company,  and  was  to  receive  a 
portion  of  the  mail  pay.  That  was  the  arrangement  entered 
32 
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into  by  Koberts.  Mcllyaine  declined  to  enter  into  that  ar- 
rangement, and  he  at  all  times  declined  to  give  his  assent  to 
the  purchase  of  the  North  Star  for  the  trust 

When  the  purchase  of  the  North  Star  was  made  by  the 
United  States  Mail  Steamship  Company,  it  was  stipulated  in 
the  contract,  that  three-fiftlis  of  the  gross  receipts  of  her  busi- 
ness should  be  applied,  from  time  to  time,  in  discharge  of  the 
$400,000  debt  to  Vanderbilt,  and  that  the  balance  not  paid 
in  that  way  should  be  paid  within  two  years.    Sloo  never 
agreed  to  tlie  arrangement  which  Boberts  made  in  regard  to 
the  North  Star.    The  arrangement  in  regard  to  her,  as  made 
by  Roberts,  is  attempted  to  be  justified  on  the  same  grounds 
urged  for  the  employment  of  the  United  States,  to  wit,  that 
there  were  not  sufficient  ships  belonging  to  the  trust  in  re- 
pair, to  perform  the  service  required  by  the  mail  contract, 
and  that  the  arrangement  was  made  to  save  the  mail  con- 
tract.   For  the  reasons  given  when  considering  the  case  of 
the  employment  of  the  United  States,  the  arrangement  by 
Roberts,  in  opposition  to  the  views  of  Sloo  and  Mcllvaine, 
for  permitting  the  North  Star,  navigated  and  employed  for 
the  benefit  of  the  United  States  Mail  Steamship  Company,  to 
take  the  place  of  one  of  the  trust  ships,  cannot  receive  the 
sanction  of  a  Court  of  Equity.    It  was  a  breach  of  trust — a 
violation  of  duty — on  the  part  of  Roberts,  and  of  which  Sloo 
has  good  cause  to  complain;   and  against  the  repetition  of 
which  he  has  a  right  to  ask  the  interposition  of  the  Court. 
Such  transactions,  by  any  one  acting  in  a  fiduciary  capacity, 
put  in  jeopardy  the  rights  and  interests  of  cestuis  qv^  trusty 
and  stringent  measures  should  be  adopted  to  prevent  a  repe- 
tition of  them,  particularly  as  Roberts  now  insists  that  he 
has  a  right  to  do  the  same  thing  again,  and  has,  since  the 
bill  was  filed,  employed  another  ship  belonging  to  the  United 
States  Mail  Steamship  Company,  the  Grenada,  in  the  same 
service. 

The  Grenada,  belonging  to  the  United  States  Mail  Steam- 
ship Company,  took  the  place  of  one  of  the  trust  ships  on  the 
17th  of  April,  1855.     When  this  motion  for  an  injunction 
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was  made,  in  Jaimary,  1856,  she  was  still  in  the  line.    She 
was  ran  on  acconnt  of  the  United  States  Mail  Steamship 
Company,  they  taking  the  whole  of  her  receipts.     It  will 
thus  be  seen  that,  during  the  whole  time  from  the  27th  of 
September,  1853,  to  the  28th  of  January,  1856,  when  this 
motion  was  made,  w^ith  the  exception  of  flie  period  from  the 
8th  of  February,  1855,  to  the  17th  of  April,  1856,  a  ship  of 
the  United  States  Mail  Steamship  Company  was  employed, 
by  either  Law  or  Koberts,  in  the  place  of  one  of  the  trust 
fihips,  under  the  pretext  that,  for  that  period,  there  were  not 
ships  enough  belonging  to  the  trust  in  repair,  to  perform  the 
service  required  by  the  mail  contract.    How  much  was  re- 
ceived by  the  United  States  Mail  Steamship  Company  under 
this  arrangement,  does  not  appear  by  the  documents  pre- 
sented.   They  received  for  the  charter  of  the  United  States 
$120,000.     As  the  North  Star  and  Grenada  were  run  on  ac- 
count of  the  Company,  the  amount  which  the  Company  re- 
ceived for  their  employment  cannot  be  ascertained  from  the 
documents  presented,  and  it  has  not  been  stated  in  any  of 
the  affidavits.    It  must  have  been  large;  for,  during  their 
employment,  the  business  appears  to  have  been  prosperous. 
Koberts  says,  that  in  the  year  1854,  when  the  competition 
occasioned  by  the  establishment  of  the  Vanderbilt  line  ex- 
isted, the  prices  of  passage  to  California  were  comparatively 
low ;  and  that,  from  about  the  month  of  March,  1854,  to  the 
month  of  September,  of  the  same  year,  and  until  the  North 
Star  was  purchased  by  the  Company,  the  price  of  a  single 
steerage  passage  from  New  York  to  California  was  only 
thirty-five  dollars.    During  this  period  of  losing  prices,  the 
United    States    Mjiil    Steamship   Company  were  paid   by 
Roberts  a  round  sum  for  the  charter  of  the  United  States. 
He  says,  that  immediately  after  the  purchase  of  the  North 
Star,  the  price  of  a  steerage  passage  from  New  York  to  San 
Francisco  rose  from  thiii;y-five  dollars  to  one  hundred  and 
twenty-five  dollars.    As  soon  as  the  period  of  high  prices  re- 
turned, one  of  the  ships  of  the  United  States  Mail  Steamship 
Company  (the  North  Star)  was  employed  by  him  to  take 
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the  pUce  of  one  of  the  ships  of  the  trust  line,  Bot  upon  a 
charter,  as  was  the  case  with  the  United  States  during  a 
period  of  low  prices,  but  to  run  upon  the  account  of  the 
Company,  and  the  North  Star  was  succeeded  by  the  Grena- 
da, which  was  run  in  the  same  way. 

There  are  many  other  charges  set  forth  in  the  bill  and 
affidavits,  npon  which  the  plaintiffi  rely  to  have  an  injunc- 
tion issue  against  Roberts,     After  the  view  taken  of  the 
transactions  in  relation  to  the  United  States  and  the  North 
Star,  it  is  unnecessary  to  consider  them,  in  disposing  of  this 
motion.    They  will  all  be  proper  subjects  of  investigation  on 
the  final  hearing.    By  the  exhibits  produced,  the  balance  of 
the  construction  account  for  the  building  of  the  ships,  as 
kept  and  made  out  by  the  trustees,  was,  on  the  1st  of  July, 
1853,  exclusive  of  the  steamship  George  Law,  the  sum  of 
$1,093,747  21.    The  construction  account  at  a  later  date  has 
not  been  presented.    The  plaintiffs  insist  that  this  is  a  false 
account ;  that  there  are  charges  in  it,  to  a  large  amount,  which 
have  been  inserted  by  the  fraudulent  procurement  of  certain 
parties ;  and  that  now  the  whole  amount  advanced  for  the 
building  of  the  ships  has  been  paid.    It  is  not  necessary,  in 
disposing  of  this  motion,  to  determine  that  question.    The 
proper  time  to  determine  it  will  be  upon  the  final  hearing. 
The  motion  now  made  is  for  an  injunction  to  prevent  future 
abuses  in  the  future  management  of  the  business  of  the  trust, 
and  not  to  settle  rights  which  are  dependent  upon  the  cor- 
rect adjustment  of  past  charges  on  the  books  of  the  trus- 
tees. 

Under  the  views  above  expressed,  an  order  must  pass  to 
restrain  the  employment  of  any  of  the  shigs  belonging  to  the 
United  States  Mail  Steamship  Company,  or  to  any  stock- 
holder in  that  Company,  or  to  any  or  either  of  the  trustees, 
or  in  which  they  or  either  of  them  have  an  interest,  (except- 
ing the  ships  of  the  trust),  in  the  business  entrusted  to  the 
management  of  the  trustees,  without  the  concurrence  or  as- 
sent of  the  three  trustees.  The  facts  in  the  case,  on  this  part 
of  it,  will  not  warrant  an  injunction  to  a  greater  extent. 
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Sloo  does  not  ask,  that  for  the  employment  of  such  ships  his 
assent  should  be  obtained. 

By  the  indenture  of  the  21st  of  January,  1851,  it  was 
agrc^ed  that  Howland  &  Aspinwall  should  sell,  under  the 
control  and  instructions  of  the  United  States  Mail  Steamship 
Company,  all  through  passage  tickets  issued  by  that  Com- 
pany ;  that  they  should  receive  all  passage  money  for  through 
passages,  and  all  freight  money  for  through  freight  of  every 
description,  upon  all  voyages  made  by  steamships  belonging 
to  the  trustees,  from  Kew  York  to  any  port  on  the  isthmus 
of  Panama,  from  Kew  Orleans  to  any  port  on  said  isthmus, 
and  from  any  port  on  said  isthmus  to  New  York  or  to  New 
Orleans;  and  that  they  should,  without  delay,  deposit  all 
monies  received,  to  the  credit  of  the  trustees,  in  such  bank  as 
the  trustees  should  designate,  reserving  out  of  such  receipts 
a  commission  of  two  and  one-half  j>er  cent,  upon  the  gross 
amount  so  received.  It  appears  that  a  portion  of  the  money 
so  received  by  Howland  &  Aspinwall  has  been,  from  time  to 
time,  paid  by  them  to  the  Nicaragua  Company,  in  pursuance 
of  an  agreement  made  between  that  Company,  and  the  Pa- 
cific Mail  Steamship  Company,  and  the  United  States  Mail 
Steamship  Company.  There  i^no  good  reason  to  doubt  that 
such  payments  were  made  by  Howland  &  Aspinwall  hon- 
estly. But  Sloo  has  a  right  to  demand  that  the  contract  of 
the  21st  of  January,  1851,  by  which  they  were  authorized  to 
receive  the  money,  shall  be  kept  and  performed.  An  order 
must,  therefore,  be  passed,  requiring  Howland  &  Aspinwall 
to  deposit  the  money  which  they  may  receive  under  and  by 
virtue  of  the  contract  of  the  21st  of  January,  1851,  deduct- 
ing two  and  a  half  per  cenU^  to  the  credit  of  the  trustees,  in 
such  bank  as  the  trustees  may  designate. 

After  the  plaintiff  Fisher  was  appointed  a  trustee  in  the 
place  of  Mcllvaine,  he  went  to  the  office  of  the  trustees  and 
agents,  to  examine  their  books.  The  books  were  exhibited 
to  him  by  Croswell,  one  of  the  agents,  for  examination.  While 
he  was  examining  the  same,  and  while  they  were  being  ex- 
plained by  Croswell,  Roberts  entered  the  office  and  closed 
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the  books,  refusing  to  permit  tliem  to  be  examined  by  Fisher. 
One  pretext  for  such  refusal  was,  that  they  belonged  to  the 
United  States  Mail  Steamship  Company,  of  which  Koberts 
was  President.  Fisher  had  a  right  to  examine  the  books, 
and  the  refusal  by  Roberts  to  permit  him  so  to  do  was  a 
wrong.  In  this  transaction,  nothing  exceptionable  is  found 
in  the  conduct  of  Oroswell,  and  no  order  should  be  passed 
against  him  in  r^ard  thereto.  But  an  order  should  pass 
enjoining  Boberts  and  the  United  States  Mail  Steamship 
Company  from  withholding  the  books  and  papers  of  the 
trustees  from  the  inspection  and  examination  of  Fisher,  or 
of  any  trustee,  at  any  reasonable  time  during  the  hours  of 
business. 
Ko  furtlier  order  is  deemed  necessary  on  this  motion. 


CvRrs  H.  McCoKMiCK 
Edward  T.  Jerobce  and  Moses  Jerome.    Ik  EQurrr. 

Where  an  order  granting  an  injanction  was  made,  and  the  writ  of  injunction  is- 
sued thereon  was  not  tested  till  more  than  six  weeks  afterwards,  and  was  not 
served  till  within  seven  days  of  one  year  after  the  day  of  its  teste :  Meld^ 
that  a  disobedience  of  the  writ  would  not  be  punished  by  attachment 

After  such  a  lapse  of  time,  the  plaintiff  should,  before  using  the  writ,  apply  to 
the  Court  for  authority  to  do  so. 

(Before  BSTTB,  J.,  Southern  District  of  New  York,  July  9th,  1856). 

This  was  an  order  to  show  cause  why  a  writ  of  attachment 
should  tiot  issue  against  the  defendants  for  disobeying  a  writ 
of  injunction  issued  and  served  in  this  cause. 

Edward  N.  DxckevBon^  for  the  plaintiff. 

William  A.  Hardcnbrook^  for  the  defendants. 

Beits,  J.     Tiie  objections  set  up  by  the  defendants  go 
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rather  to  show,  that  the  plaintiff  has  no  light  to  the  injunc- 
tion^ than  to  deny  its  violation  or  to  excuse  the  disobedience. 
Sat  there  is  a  question  touching  the  regularity  of  the  plain- 
tiff's proceedings,  which  the  Court  cannot  overlook,  and 
which  will  avoid  his  right  to  the  attachment  prayed  foi*. 

The  order  granting  the  injunction  was  made  April  28th, 
1855.  The  writ  issued  thereon  was  tested  June  11th,  1855, 
but  was  not  served  on  the  defendants  until  June  4th,  1856  ; 
nor  is  it  made  to  appear  whether  the  writ  was  taken  out  at 
the  time  of  its  teste,  or  was  obtained  at  the  time  of  its  ser- 
vice, and  ante-tested,  so  as  to  appear  to  have  been  issued  dur- 
ing the  term  at  which  it  was  awarded. 

Either  mode  of  practice  would,  in  my  judgment,  be  un- 
warrantable and  irregular.  Tlie  writ  emanated  as  the  man* 
date  of  the  Court  in  relation  to  facts  then  in  its  view,,  stay- 
ing them  as  unlawful,  and  interdicting  their  continuance  or 
subsequent  repetition.  It  was  authorized  on  the  assump* 
tion  that  its  corrective  power  was  then  required,  and  would 
be  immediately  exercised,  although,  after  it  should  once  be 
served,  it  would  undoubtedly  continue  its  action  until  with- 
drawn by  order  of  the  Court.  But  it  would  be  manifestly 
against  the  nature  of  the  relief,  for  the  Court  to  place  a  pro- 
cess of  that  liigh  character  in  the  hands  of  a  party  to  be 
used  at  his  discretion,  whenever  he  may  determine  that  a 
new  act  committed  by  the  defendant  violates  the  order  of 
the  Court. 

If  it  be  compatible  with  the  nature  of  the  remedy  to  issue 
the  writ  on  any  condition  subsequently  to  occur,  that  condi- 
tion should  be  incorporated  in  the  order,  or  appear  upon  the 
face  of  the  process,  and  could  never  be  left  at  the  option  and 
control  of  the  party  obtaining  the  order. 

The  plaintiff,  if  he  found  no  necessity  for  the  aid  of  the 
Court  when  the  writ  was  awarded,  but  supposed,  a  year  sub- 
sequently, that  one  has  arisen,  should  have  applied  to  the 
Court  on  the  new  facts,  and  have  procured  an  authorization  to 
use  the  process  under  such  change  of  circumstances.  None 
such  wad  given  to  him  by  the  Court. 
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Kor  does  the  process  import  sach  authority  from  the  mere 
seal  upon  the  writ.  Although  not  technicallj  made  return- 
able in  Court,  yet  the  nature  of  all  intermediary  or  final  pro- 
cess of  the  Court  requires  that  it  shall  be  served  or  put  in 
execution  before  a  stated  term  of  the  Court  intervenes  after 
its  award.  The  teste,  which  verifies  its  authority,  ceases  to 
give  it  the  character  of  a  mandate  of  the  Court,  for  any  pri- 
mary action  thereon,  when  the  term  during  which  the  power 
was  granted  has  terminated. 

In  my  opinion,  therefore,  the  plaintiff  was  bound  to  pro- 
cure the  direction  of  the  Court,  aftar  such  a  lapse  of  time, 
before  he  could  take  out  the  writ  of  injunction,  or  use  it  if 
previously  in  his  hands,  and  the  neglect  of  the  defendants  to 
obey  it,  on  the  existing  state  of  facts,  cannot  be  punished  by 

attachment. 

* 

Tlie  motion  is  accordingly  denied. 


HoBACB  H.  Day 
The  Union  India  Eubbeb  Company.    In  Equity. 

Chaffee^B  patent  of.  August  81st,  1886,  relatiTe  to  India  rubber,  coTers  both  the 
process  described  in  the  specification,  and  the  machinery  described  as  that  to 
be  used  in  carrying  on  the  process. 

Where,  at  the  expiration  of  the  original  term  of  that  patent,  A.  had  a  right  to 
use  the  patented  invention  for  the  manufacture  of  certain  articles,  and  con- 
tinued, during  an  extendon  of  the  patent  granted  under  the  18th  section  of  the 
Act  of  July  4th,  1886,  (6  U,  8.  JS^at.  at  Large^  124),  to  use  the  invention,  in 
the  manufacture  of  those  articles,  in  the  manner  and  to  the  extent  he  was  enti- 
tled to  use  it  at  the  time  the  original  term  expired :  Hdd^  that  A.  had  the  right 
to  continue  such  use,  as  against  B.,  the  assignee  of  the  patent  for  the  extended 
term. 

Hdd^  also,  that  A.  had  such  right,  whether  the  patent  were  to  be  construed  as 
being  for  a  process,  and  a  madiine  to  be  used  in  such  proces8--or  for  a  process 
alone— or  for  a  machine  alone— and  whether  the  machinery  used  by  A.  under 
the  patent  was  or  was  not  in  existence  prior  to  the  commencement  of  the  ex- 
tended tenn. 

The  case  of  WUwm  v.  Turner,  (7  Law  ReporttTy  627),  cited  and  approved. 
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The  cases  of  WiUon  v.  Bousieau,  (4  Sow.,  646^  WtUon  v.  Simpmm^  (9  ITow.,  109), 
and  BUwiMr  t.  MeQu/ewan^  (14  How,^  689),  commented  on. 

Yarioaa  special  Acts  of  Ck)ngre8S  eitendxng  patents,  commented  on,  with  refer- 
ence to  their  proTisions  in  favor  of  assignees,  grantees,  and  licensees  under  the 
original  terms  of  the  patents. 

The  language  of  the  18th  section  of  said  Act  of  July  4th,  1886,  considered. 

The  effect  of  thai  section  is,  to  continue  to  those  who  were  assignees  or  grantees 
of  the  right  to  use  a  patented  inyention  during  the  original  term  of  the  patent, 
the  right  to  use  it  during  an  extension  of  the  patent  under  that  section,  wheth- 
er such  right  arose  from  the  purchase  of  a  machine,  or  from  a  direct  assignment 
or  grant  of  a  limited  or  unlhnited  right  to  use. 

But  such  right  is  limited  to  a  right  to  iim,  although  the  person  holding  it  may  also 
have  held,  during  the  original  term,  an  exclusive  right  to  use,  to  make  and  to 
rend. 

And  sndi  right  is  secured  only  to  the  extent  of  the  respective  interests  of  the 
assignees  and  grantees  therun. 

If,  before  the  extension,  the  right  to  use  wss  limited  to  a  single  State,  county, 
town,  or  smaller  district,  it  continues,  during  the  extension,  subject  to  the  same 
limitations;  and  if  the  right  was  to  use  a  specified  number  of  machines, 
within  a  particular  district,  the  Omit  in  number  and  restriction  of  place  con- 
tinues. 

If  the  only  right  to  use  was  one  which  resulted  from  the  purchase  of  a  macliine, 
the  right  to  use  is  co-extendve  with  the  existence  of  the  machine,  and  expires 
with  it 

Under  said  18th  section,  the  assignees  and  grantees  of  the  right  to  use  a  patent- 
ed process,  are  continued  in  the  right  to  use  it  during  an  extension  of  the  pat- 
ent, equally  with  the  assignees  and  grantees  of  the  right  to  use  a  patented  ma- 
chine. 

The  case  of  MeClurg  v.  Kingtland^  (1  ZTov.,  202),  commented  on. 

(Before  Hall,  J.,  Southern  District  of  New  Tork,  August  18th,  1856). 

The  bill  in  this  case  was  founded  upon  Letters  Patent 
granted  to  Edwin  M.  Cbaffee,  Angnst  81st,  1836,  for  ^^  a  new 
and  useful  Improyement  in  the  application  of  undissolved 
caoutchouc  to  cloths,  leather,  and  other  articles,  in  coloring 
the  same  without  the  aid  of  a  solvent,  and  in  the  machinery 
used  in  the  process."  The  patent  was  subsequently  extend- 
ed for  seven  years  from  the  Slst  of  August,  1850,  under  the 
provisions  of  the  18th  section  of  the  Patent  Act  of  July  4th, 
1836,  (5  U.  S.  Stat,  at  Large,  124).  The  rights  held  by  the 
patentee  under  the  extension  were  assigned  to  the  plaintiff, 
by  an  assignment  bearing  date  July  1st,  1858.    It  appeared, 
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by  the  eyidence,  that  at  the  expiration  of  the  original  term  of 
the  patent,  the  defendants  had  a  right  to  use  the  inyaition 
patented,  for  the  mannfactnre  of  certain  articles  which  de- 
rived their  principal  value  from  the  use  of  india  rubber  pre- 
pared and  applied  to  the  manufacture  of  such  articles  under 
the  patent  in  question,  with  others ;  and  that,  since  the  ex- 
piration of  the  original  term,  and  during  the  extended^  term, 
the  defendants  had  continued  to  use  the  invention  in  the 
manufacture  of  such  articles^  in  the  manner  and  to  the  ex- 
tent they  were  entitled  to  use  the  invention  before  and  at  the 
time  the  original  term  expired. 

Edwin  TF.  SUmghtony  Clarence  A.  Seward^  and  Nathaniel 
Richardson^  for  the  plaintiff. 

William  Curtis  Noyea  and  George  C.  Ooddard^  for  the 
defendants. 

Hall,  J.  The  plaintiff's  counsel  insisted,  upon  the  argu- 
ment, that  the  patent  was  for  a  process  and  not  for  a  machine. 
Such  may,  perhaps,  be  the  true  construction  of  the  patent. 
I  am  inclined  to  think,  however,  that  the  patent  covers  both 
the  process  described  in  the  specification,  and  the  machinery 
described  as  that  to  be  used  in  carrying  on  the  process.  It 
may,  without  doubt,  be  properly  conceded  that  the  patent  is 
not  for  the  described  machinery  alone ;  and  that,  if  the  ma- 
chinery is  patented,  its  use  is  but  auxiliary  to  the  carrying  on 
of  the  process,  which  is  the  primary  and  most  important  sub- 
ject of  the  patent. 

It  was  further  insisted  by  the  plaintiff's  counsel,  that,  as  the 
patent  was  for  a  process  and  not  for  a  machine,  the  defend- 
ants, as  assignees  or  grantees  "  of  the  right  to  use  the  thing 
patented  "  during  the  original  term  of  the  patent,  had  no  right 
to  continue  such  use  after  the  extension  of  the  patent ;  and 
that,  if  it  had  been  a  patent  for  a  machine  only,  the  plaintiff 
would  still  have  been  entitled  to  a  decree,  because  the  eyidence 
established  the  fact  that  the  defendants  had  used,  since  the 
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extension,  a  machine  which  was  not  in  existence  at  the  expi- 
ration of  the  original  term. 

It  is  nnnecessary,  in  tlie  view  which  I  have  taken  of  this 
case,  to  enter  upon  an  elaborate  discussion  of  these  and  many 
other  questions  which  were  argued  by  the  counsel  for  the 
respective  parties,  for  I  shall  hold  that  the  defendants  have  a 
right,  under  the  provisions  of  the  18th  section  of  the  Act  of 
July  4th,  1836,  to  use  "  the  thing  patented "  by  Chafifee, 
whether  the  patent  be  for  a  process  and  a  machine  to  be  used 
in  such  process — or  for  a  process  alone— or  for  a  machine 
alone,  and  whether  the  machinery  used  by  the  defendants 
was  or  was  not  in  existence  prior  to  the  renewal  of  the  patent. 

My  general  views  in  regard  to  the  purposes  and  intentions 
of  Congress  in  adopting  the  provisions  of  this  18th  section 
which  relate  to  the  rights  of  assignees,  agree  with  those  which 
are  very  clearly  stated  in  the  opinion  delivered  by  Mr.  Chief 
Justice  Taney  in  the  case  of  WHsan  v.  TumeVy  (7  Zaw  Ec* 
porter^  527).  As  I  understand  that  opinion,  it  furnishes 
abundant  evidence,  that  at  the  time  that  decision  was  made, 
the  learned  Chief  Justice  maintained  the  position,  that  by  the 
section  above  mentioned,  the  right  to  use  the  thing  patented 
was  continued  to  the  assignees  and  grantees  of  such  right  for 
the  original  term,  without  regard  to  the  question  whether  the 
patent  was  for  a  process  or  a  machine,  or  to  the  question 
whether  the  particul&r  machine  used  was  or  was  not  in  exist- 
ence at  the  time  the  original  term  expired. 

I  am  well  aw^ure,  that  in  the  well-considered  opinions  of 
Mr.  Justice  Nelson,  in  Wilson  v.  Rousseau^  (4  How.^  646), 
of  Mr.  Justice  Wayne,  in  Wilson  v.  Simpson^  (9  Sow.,  109), 
and  of  Mr.  Chief  Justice  Taney,  in  Bloomer  v.  McQuewan^ 
(14  How.^  539),  there  are  many  expressions  which  appear  to 
indicate  that  those  leartied  Judges  considered  that  the  right 
of  an  assignee  or  grantee  of  the  right  to » use  the  thing  pat- 
ented during  the  original  term,  was  limited  to  the  use  of 
machines  which  such  assignee  or  grantee  had  in  operation, 
or  in  being,  at  the  time  the  extended  term  commenced.  But 
those  cases  were  all  decided  in  favor  of  the  defendants,  who 
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claimed  nnder  the  IStli  section  before  referred  to,  and  the 
precise  question  now  presented  was  not  necessarily  decided 
in  any  one  of  them.  Nor  ami  I  aware  that  the  Supreme 
Court  haye  ever  made  any  decision  by  which  they  have  judi- 
cially declared  that  the  rights  of  such  assignees  or  grantees 
must  be  so  limited ;  or  indeed  made  any  decision  necessarily 
inconsistent  with  the  view  I  have  taken  of  this  case. 

In  the  case  of  WiUon  y.  RouMeau^  the  counsel  for  the  re- 
spective.parties  severally  maintained  extreme  positions  upon 
the  question  of  the  construction  of  the  section,  and  the  Su- 
preme Court  considered  that  there  were  well-founded  objec- 
tions to  the  adoption  of  either.  Mr.  Justice  Nelson,  in  de- 
livering the  opinion  of  the  Court,  declared  that  the  interpre- 
tation of  the  language  of  the  section  which  was  then  urged 
by  the  counsel  for  the  defendants,  would  subvert,  at  once, 
the  whole  object  and  purpose  of.  the  enactment ;  and  that,  to 
adopt  the  construction  of  the  counsel  for  the  plaintiff,  was  to 
make  the  clause  virtually  a  dead  letter.  Both  of  these  con- 
structions were,  therefore,  repudiated,  and  it  was  declared 
that  the  benefit  conferred  by  the  clause  in  question,  was 
limited  ^^  to  the  naked  right  to  use  the  thing  patented ;  not 
an  exclusive  right  even  for  that,  which  might  denote  monop- 
oly ;  nor  any  right  at  all,  much  less  exclusive,  to  make  and 
vend." 

It  is  true  that  Mr.  Justice  Nelson,  after  referring  to  the 
proceedings  and  inquiry  which  are  required  as  preliminary 
to  the  renewal  of  a  patent,  says:  ^Mt  is  obvious,  therefore, 
that  Congress  had  not  at  all  in  view  protection  to  assignees." 
But  this  remark  must  be  referred  to  the  proceedings  and  in- 
quiry before  mentioned ;  for  the  learned  Judge  could  not  have 
intended  to  apply  it  to  the  clause  now  under  consideration, 
which  declares,  in  express  terms,  that  ^^  the  benefit  of  such  re- 
newal shall  extend  to  assignees  and  grantees  of  the  right  to  use 
the  thing  patented,  to  the  extent  of  their  respective  interest 
therein.''  Most  certainly,  the  learned  Judge  did  not  intend 
to  say  that  this  language  was  not  designed  for  the  protection 
of  assignees.    And  I  cannot  doubt  it  was  intended  to  protect 
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them  fully  against  a  claim,  which  might  otherwise  have 
been  set  up  under  the  renewed  patent,  that  thej  could  not 
continue  the  use  of  the  thing  patented  without  a  new  license, 
grant  or  assignment  for  the  extended  term. 

It  is  also  true,  that  in  other  parts  of  Mr.  Justice  Nelson's 
opinion,  the  right  of  assignees  and  grantees  under  the  clause 
in  question. is  said  to  be  the  right  to  use  the  patented  machine 
or  machines  in  which  thej  were  interested  at  the  time  of  the 
extension.  And  such  seems  to  have  been  the  understanding 
of  the  learned  Justice  who  delivered  the  opinion  of  the 
Court  in  the  case  of  WiUon  v.  Simpson.  But,  in  neither  of 
those  cases  was  the  question  now  presented  necessarily  dis- 
cussed or  determined ;  and  the  Judges  of  the  Circuit  Courts 
ought  not  to  hold  themselves  bound,  and  the  rights  of  parties 
concluded,  bj  the  language  of  a  Judge  of  the  appellate  Court, 
however  eminent  he  may  be,  unless  such  language  was  strict- 
ly applicable  to  the  case  then  before  the  Court  If  the  ques- 
tion now  presented  had  been  discussed  in  behalf  of  parties  in 
adverse  interest,  and  had  been  necessarily  considered  and  de- 
cided, it  would  be  my  duty  to  follow  such  decision.  But,  as 
this  precise  question  has  never  been  so  discussed,  or  neces- 
sarily considered  and  determined,  I  feel  bound  to  act  upon 
my  own  judgment  of  the  rights  of  the  parties — a  judgment 
formed  upon  deliberate  consideration,  and  in  spite  of  a  strong 
disinclination  to  adopt  a.  conclusion  adverse  to  the  dicta  of 
the  learned  Justices  to  whose  opinions  I  have  referred. 

The  case  of  Bloomer  v.  McQuewa/n,  necessarily  decides 
nothing  for  or  against  the  present  defendants.  But  it  appears 
to  me,  that  the  reasoning  of  the  learned  Chief  Justice  affords 
some  support  to  the  position  which  I  have  determined  to  take 
in  this  suit,  especially  when  considered  in  connection  with 
the  reasoning  of  Mr.  Justice  Nelson  in  Wilson  v.  Bousaeau. 
In  the  last  mentioned  case,  one  of  the  reasons  given  for 
repudiating  the  construction  contended  for  by  the  plaintiff's 
counsel  was,  that  it  would  render  useless  the  clause  in  ques- 
tion, and  that  there  would  be  no  subject  matter  upon  which 
it  could  have  reasonable  operation  and  effect.     And,  if  I 
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understand  the  clear  and  cogent  reasoning  of  the  Chief  Jus- 
tice in  Bloomer  v.  McQuewan^  he  fiillj  demonstrates  that  the 
clause  is  useless  and  unnecessary,  in  respect  to  machines  in 
existence  and  operation,  under  the  authority  of  the  patentee, 
at  the  time  of  the  expiration  of  the  original  term  of  the 
patent.  If,  as  is  there  said,  the  purchaser  of  a  machine,  for 
the  pui-pose  of  using  it  in  the  ordinary  pursuits  of  life,  ex- 
ercises, in  using  such  machine,  no  rights  created  by  the  Act 
of  Congress,  and  does  not  derire  title  to  it  by  yii'tne  of  the 
franchise  or  exclusive  privilege  granted  to  the  patentee,  if  the 
machine  is  no  longer  within  the  limits  of  the  monopoly,  and 
if  no  special  Act  of  Congress  passed  after  such  purchase 
could  deprive  the  purchaser  of  the  right  to  use  such  machine, 
because  the  right  had  become  vested,  and  entitled  to  the  pro- 
tection of  the  5th  Amendment  to  the  Constitution  of  the 
United  States,  it  is  certainly  difficult  to  perceive  what  addi- 
tional strength  or  efficiency  could  be  given  to  the  right  to  use 
by  the  clause  in  question. 

If  we  look  to  the  previous  and  contemporary  legislation  of 
Congress,  in  renewing  particular  patents  by  special  and  pri- 
vate Acts,  and  to  the  peculiar  language  of  the  clause  now 
under  consideration,  it  is,  I  think,  quite  clear,  that  the  con- 
struction contended  for  by  the  plaintiff's  counsel  ought  not 
to  be  adopted. 

The  section  under  consideration  contained  the  first  enact- 
ment by  virtue  of  which  the  power  to  renew  and  extend  pat- 
ents was  conferred  upon  the  administrative  officers  of  the 
Government.  Prior  to  that  enactment,  Congress  had  passed 
no  general  law  authorizing  such  extension,  but  had,  from  time 
to  time,  passed  special  Acts  extending  or  renewing  particular 
patents.  Several  of  those  Acts  are  now  before  me,  and  will 
be  referred  to  in  the  order  in  which  they  received  the  ap- 
proval of  the  Executive. 

The  Act  approved  January  21st,  1808,  entitled,  *^  An  Act 
for  the  relief  of  Oliver  Evans,"  (6  U.  S.  Stat  at  large,  70), 
authorized  the  issue,  in  the  form  prescribed  by  the  general  Pat- 
ent Act,  of  Letters  Patent  for  his  invention,  discovery  and 
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improvements  in  the  art  of  manufacturing  flour  and  meal, 
and  in  llie  several  machines  which  he  had  discovered,  invent- 
ed,  improved  and  applied  to  that  purpose.  This  Act,  though 
authorizing  the  issue  of  original  Letters  Patent,  was,  in  fact, 
intended  to  authorize  Letters  Patent  for  inventions  which  had 
been  before  patented,  and  which  prior  patent  had  been  ad- 
judged to  be  void  by  the  Circuit  Court  of  the  United  States 
for  the  District  of  Pennsylvania.  {Evans  v.  Jordan^  9 
Oranchj  199,  204).  Under  these  circumstances,  the  Act  spe- 
cially provided,  that  no  person  who  might  have  theretofore 
paid  Evans  for  a  license  to  use  his  improvements,  should  be 
obliged  to  renew  the  license,  or  be  subject  to  damages  for  not 
renewing  the  same ;  and  that  no  person  who  should  have  used 
the  improvements,  or  have  erected  the  same  for  use,  before 
the  issuing  of  the  patent,  should  be  liable  for  damages  there- 
for. From  this  it  will  appear,  that  the  prior  licensees  were 
the  persons  to  whom  protection  was  first  given  by  the  provis- 
ions of  the  Act. 

An  Act  approved  February  7th,  1815,  (6  U.  S.  Stat  at 
ZargCy  147),  extended  the  rights  and  privileges  of  the  same 
Oliver  Evans,  under  a  patent  issued  on  the  14th  of  February, 
1804,  for  his  improvements  on  steam-engines.  This  Act  con- 
tained a  provision,  that  he  should  not  charge  or  receive,  for 
the  privilege  of  constructing  or  using  his  improvements  dur- 
ing the  extended  term,  any  greater  sum  than  he  had  hitherto 
charged  for  a  like  privilege,  xmder  his  patent  then  in  force. 

The  patent  granted  to  Jethro  Wood,  for  improvements  in 
the  construction  of  the  plough,  was  extended  by  an  Act  of 
Congress,  approved  May  19th,  1882,  (6  U.  S.  Stat  at  Large^ 
486).  This  Act  contained  two  provisos — ^first,  that  all  rights 
and  privileges  before  sold  by  the  patentee,  to  make,  use,  or 
vend  his  improvements,  should  enure  to  and  be  enjoyed  by 
the  purchasers  respectively,  as  fully,  and  upon  the  same  condi- 
tion, for  the  extended,  as  for  the  existing  term ;  and  second, 
that  the  price  at  which  the  same  had  been  usually  sold  by  the 
patentee,  should  not  be  advanced  upon  future  purchasers. 

Three  several  patents  granted  to  James  Barron,  for  certain 
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hnprovemcntB  tlierein  mentioned,  were  extended  by  an  Act  of 
Congress,  approved  July  2d,  1836,  (6  U.  S.  Stat,  at  Large^ 
678),  but  two  days  before  the  approval  of  the  Act  in  which 
the  18th  section,  before  referred  to,  is  found.  This  Act  con- 
tained a  proviso,  that  all  rights  and  privileges  theretofore  sold 
or  granted  by  the  patentee,  to  make,  construct,  use,  or  vend 
the  improvements,  or  either  of  them,  and  not  forfeited  by  the 
purchaser^  or  grantees,  should  enure  to  and  be  employed  by 
such  purchasers  or  grantees  respectively,  as  fully  and  upon 
the  same  conditions,  during  the  extended  period,  as  for  the 
term  which  existed  when  such  sale  or  grant  was  made ;  and 
also  a  proviso,  that  those  who  had  hona  fide  erected  or  con- 
structed any  manufacture  or  machine,  for  the  purpose  of 
putting  the  improvements,  or  either  of  them,  in  use,  after  the 
expiration  of  the  patents  so  extended,  or  were  then  erecting 
or  constructiDg  any  manufacture  or  machine  for  that  pur- 
pose, should  have  the  right  of  using  such  improvement  or 
improvements  so  erected  or  constructed,  or  then  being  erect- 
ed or  constructed. 

The  Act  approved  February  6th,  1839,  (6  TI.  S.  Stat,  at 
Large^  748),  renewing  and  extending  the  patent  of  Thomas 
Blanchard,  contained  similar  provisions. 

These  Acts  furnish  abundant  evidence,  that  Congress,  in  re- 
newing patents,  have  been  quite  as  careful  to  protect  the  rights 
and  interests  of  assignees  and  grantees  of  the  right  to  use  the 
thing  patented,  which  existed  independently  of  the  owner- 
ship of  the  machines  patented,  as  to  protect  the  rights  and 
interests  of  those  who  merely  owned  such  machines,  and  had 
no  right  to  use  the  thing  patented,  other  than  that  impliedly 
granted  by  the  sale  of  such  patented  machines. 

The  18th  section  of  the  Act  of  1836,  when  first  reported, 
did  not  contain  the  clause  now  under  consideration — perhaps 
because  it  was  considered  that  the  declaration  that  the  patent 
should,  after  the  extension,  have  the  same  effect,  in  law,  as 
though  it  had  been  originally  granted  for  twenty-one  years, 
would  sufficiently  protect  the  rights  of  assignees.  The  clause 
was  subsequently  inserted  in  an  amendment.    I  have  not 
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been  able  to  find  any  report  of  the  debate,  if  any,  had  upon 
this  amendment ;  nor  have  I  been  able  to  find  any  statement 
of  the  purpose  or  intention  of  the  mover  in  offering  the 
amendment.  It  will,  however,  be  seen,  that  the  language  is 
different  from  that  previously  adopted  for  similar  purposes 
in  the  special  Acts  above  referred  to ;  that  it  is  more  com- 
pact and  more  general  in  its  terms ;  and  that  no  separate 
provision  is  made  either  for  the  assignees,  grantees,  or  licen- 
sees under  the  original  Letters  Patent,  or  for  those  who  had 
purchased  or  rightfully  constructed  the  patented  machine. 
Whatever  provision  is  made  for  either  of  those  classes  is  to  be 
found  only  in  the  general  language ;  and,  in  my  judgment, 
the  language  used  is  broad  enough  to  cover,  and  was  intend- 
ed to  cover  and  protect,  the  right  to  use  held  by  both.  If  it 
is  to  be  confined  to  either,  the  language  can  be  more  appro- 
priately applied  to  the  assignees  and  grantees  of  the  right  to 
use,  who  have  become  such  by  a  direct  assignment  or  grant, 
irrespective  of  the  sale  of  a  machine  or  machines,  than  to 
those  whose  right  rests  upon  the  tacit  grant  of  the  right  to 
use  the  specific  machine  sold,  which  results,  by  implication 
of  law,  from  the  sale  of  a  particular  machine  by  or  under  the 
authority  of  the  patentee. 

The  term  assignee^  when  applied  to  the  holder  of  a  right 
to  use  a  patented  invention,  is  certainly  suggestive  of  the 
idea  of  one  holding  under  a  direct  assignment  of  the  right  or 
privilege  to  use  such  invention,  rather  than  of  a  mere  own- 
er of  a  particular  machine,  who  obtained  his  right  under  a 
sale,  and  not  under  an  assignment.  And  the  use  and  con- 
nection of  the  terms,  ^'  assignees  and  grantees  of  the  right 
to  use  the  thing  patented,  to  the  extent  of  their  respective 
interest  therein,"  seem  also  to  convey  the  impression  that 
something  more  than  the  mere  ownership  of  existing  ma- 
chines was  intended ;  and  that  they  were  intended  to  em- 
brace all  classes  of  such  assignees  and  grantees,  and  all  in- 
ventions, whether  of  machines,  processes,  or  compositions  of 
matter,  and  to  embrace  rights  and  interests  which  were  dif- 
ferent in  extent  either  of  time  or  territory,  or  both. 
83 
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If  the  owners  of  machines  were  the  only  persons  to  whom 
it  was  intended  to  extend  protection,  the  langaage  most  likelj 
to  be  adopted  to  express  such  an  intention,  wonld  express  that 
intention  clearly,  and  express  no  other.  And  an  intention 
so  simple  would  naturally  be  expressed  in  direct  and  explicit 
language,  the  interpretation  of  which  would  be  obvious  and 
certain.  If,  however,  other  and  more  extended  and  varied 
interests  were  intended  to  be  embraced,  more  general  lan- 
guage would,  necessarilj,  be  adopted,  or  the  length  of  the 
clause  would  be  increased,  by  inserting  general  or  special 
references  to  the  different  classes  of  cases  to  which  it  was  in- 
tended such  protection  should  extend. 

The  clause  immediately  succeeding,  which  provides  that 
^^  no  extension  of  a  patent  shall  be  granted  after  the  expira- 
tion of  the  term  for  which  it  was  originally  issued,"  was  said, 
in  Wilson  v.  R(msseau^  to  strengthen  the  view,  that  the  clause 
now  under  consideration  was  limited,  in  its  effect  and  opera- 
tion, to  the  persons  using  the  machines  at  the  time  of  the 
new  grant ;  and  it  was  said  that  the  object  of  the  provision 
just  quoted,  was  '^  obviously  to  guard  against  the  injustice 
which  might  otherwise  occur  to  a  person  who  had  gone  to  the 
expense  of  procuring  the  patented  article,  or  changed  his 
business,  upon  the  faith  of  using^or  dealing  with  it  aft^  the 
monopoly  had  expired,  which  would  be  arrested  liy  the  oper- 
ation of  the  new  grant ; "  that,  "  to  avoid  this  consequence, 
it  is  provided,  that  the  extension  must  take  place  before  the 
expiration  of  the  patent,  if  at  all ; "  that  "  it  would  be  some- 
what remarkable,  if  Congress  should  have  been  thus  carefxd 
of  a  class  of  persons  who  had  merely  gone  to  the  expense  of 
providing  themselves  with  the  patented  article  for  use,  or  as  a 
matter  of  trade,  after  the  monopoly  had  ceased,  and  would  be 
disappointed  and  exposed  to  loss  if  it  was  again  renewed,  and 
at  the  same  time  had  overlooked  the  class  who,  in  addition 
to  this  expense  and  change  of  business,  had  bought  the  right 
from  the  patentee,  and  were  in  the  use  and  enjoyment  of  the 
machine,  or  whatever  it  might  hey  at  the  time  of  the  renewal ; " 
and  that  "  those  provisions  are  in  juxtaposition,  and,  we  think, 
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are  bnt  parts  of  the  same  policy,  looking  to  the  protection  of 
individnal  citizens  from  any  special  wrong  and  injustice  on 
acconnt  of  the  operation  of  the  new  grant." 

Can  it  be  possible  that  it  wonld  not  be  a  part  of  the  same 
policy,  to  protect  assignees  and  grantees  of  the  right  to  use, 
who  had  paid  for  such  right,  changed  their  business,  and 
made  inyestments,  with  the  view  of  using  the  invention,  upon 
the  faith  of  their  existing  right  to  continue  the  use  of  the 
patented  invention  fifter  the  patent  should  expire ;   and  that 
those  who  had  fairly  and  properly  contributed  their  full 
share  to  the  remuneration  of  the  patentee,  wonld  be  left  en- 
tirely at  his  mercy,  and  completely  within  his  power,  from 
the  time  his  monopoly  was  renewed,  while  those  who  had 
contributed  nothing  to  such  remuneration  would  be  carefully 
protected  against  loss?    Is  it  possible  that  no  such  protec- 
tion was  intended  to  be  extended  whenever  the  patent  was- 
for  a  process,  or  when,  by  fire,  or  other  accident,  the  ma- 
chines which  the  party  had  a  right  to  use  were  destroyed  just 
prior  to  the  Expiration  of  the  original  term  ?    In  this  connec- 
tion, it  must  be  observed,  that  the  authority  to  renew,  con- 
ferred by  the  section,  extends  to  patents  issued  before  the 
passage  of  the  Act  which  contains  it ;  and  that  the  clause 
inserted  for  the  protection  of  assignees  and  grantees  was  in- 
tended to  protect,  alike  and  equally,  the  assignees  and  gran- 
tees of  the  right  to  use  patented  inventions,  whether  they 
become  such  assignees  or  grantees  before  or  after  the  pas- 
sage of  such  Act.    If  Congress  was  careful  to  prevent  injus- 
tice in  the  cases  referred  to  by  the  learned  Justice  in  Wil- 
eon  V.  BoibBseaUy  it  can  hardly  be  supposed  that  it  was  less 
careful  of  the  rights  of  those'  who  had  paid  the  patentee  or 
his  grantee,  to  his  full  satisfaction,  for  the  right  to  use  the  in- 
vention patented  during  the  whole  period  of  his  monopoly, 
and  had  made  investments,  and  changed  their  business,  in  the 
full  confidence  that,  when  the  patent  should  expire,  they 
would  be  entitled  to  the  unrestrained  use  of  such  invention, 
and  would  be  able,  for  a  considerable  period  after  the  expira- 
tion of  the  patent,  to  avail  themselves  of  the  advantages  of 
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their  previouB  investments,  as  well  as  of  their  Bnperior  Bkill 
and  greater  experience  in  securing  fair  profits,  notwithstand- 
ing the  increased  competition  which  the  termination  of  the 
monopoly  would  be  likely  soon  to  create. 

But,  it  may  be  said,  that  the  clause  nnder  consideration  is 
more  important  in  respect  to  patents  subsequently  issned  or 
assigned  ;  that  the  construction  to  be  put  upon  it  should  be 
mainly  determined  by  considerations  connected  with  the  in- 
terests of  those  claiming  under  such  patents  or  assignments ; 
and  that  assignees  and  grantees  of  the  right  to  use,  obtaining 
their  rights  after  the  passage  of  the  Act,  purchase  with  refer- 
once  to  this  provision,  and  either  pay  a  less  price,  because  the 
right  purchased  expires  with  the  original  term  of  the  patent, 
or  pay  a  higher  price,  and  secure  at  once  the  right  to  use  un- 
der both  the  original  and  extended  terms. 

While  it  must  be  conceded  that  the  injustice  produced,  by 
the  construction  sought  to  be  maintained  by  the  plaintiff,  is 
most  manifest  in  respect  to  persons  who  had  become  assignees 
and  grantees  of  the  right  to  use  a  patented  invention  prior  to 
the  passage  of  the  Act  of  1836, 1  do  not  perceive  that  there 
is  any  reason  for  adopting  such  construction,  even  as  against 
those  who  subsequently  became  such  assignees  and  grantees. 

Congress  legislates  upon  the  subject  of  patents  under  the 
provision  of  the  Constitution  which  declares  that  Congress 
flhall  have  power  "  to  promote  the  progress  of  science  and 
useful  arts,  by  securing,  for  limited  times,  to  authors  and  in- 
ventors, the  exclusive  right  to  their  respective  writings  and 
discoveries."  The  Patent  Acts  have  been  passed  for  the  pro- 
motion of  the  useful  arts,  for  the  ultimate  benefit  of  the  pub- 
lic, and  not  for  the  sole  benefit  of  inventors  and  patentees. 
It  is  the  policy  of  the  Government,  and  the  intention  of  the 
Acts  of  Congress,  to  promote  the  progress  of  the  useful  arts 
by  offering  rewards  for  useful  inventions.  These  rewards 
have  been  hitherto  offered  in  the  fonn  of  special  and  exclu- 
sive privileges  for  a  limited  time.  It  is  for  the  ultimate  bene- 
fit of  the  public  that  such  privileges  are  granted,  allowed  to 
operate,  and  protected  for  limited  times,  for  the  direct  bene- 
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fit  of  inventors  and  their  assignees  and  grantees.  But  there 
is  another  and  less  remote  public  object  to  be  attained  by  the 
privileges  and  protection  thns  afforded.  These  privileges  are 
granted  for  the  additional  purpose  of  inducing  inventors, 
and  their  assignees  and  grantees,  to  make  the  required  expen- 
ditures and  investments  in  order  to  put  the  patented  inven- 
tions in  practice,  and  thereby  to  give  the  public  the  benefits 
to  be  derived  from  a  successful  use  of  the  inventions,  at  the 
earliest  day,  and  to  the  fullest  extent,  required  by  the  public 
interests.  The  valae  of  most  iiiventions  is,  at  first,  quite  un- 
certain, and  the  success  of  those  undertaking  to  put  them  in 
practice  is  by  no  means  sure.  In  very  few  cases  can  the  in^ 
ventor  hold  and  exercise  all  the  privileges  conferred  by  his 
patent ;  and  his  own  and  the  public  interests  alike  require 
that  he  should  sell,  assign,  or  grant  poitions  of  such  privileges 
to  others.  If  the  purchaser  of  such  privileges  must  necessa- 
rily pay  an  increased  price,  in  order  to  secure  a  right  to  use 
the  invention  during  an  extended  term  which  may  never  be 
granted,  or  imcur  the  risk  of  being  placed  at  the  mercy  of  the 
patentee,  and  subject  to  such  extortionate  demands  as  the  cu* 
pidity,  caprice,  or  malice  of  the  patentee  may  suggest,  as  soon 
as  the  original  term  has  expired,  the  patentee  will  find  fewer 
persons  disposed  to  purchase,  and  he  will  receive,  during  the 
original  term,  less  remuneration.  The  public  will,  therefore, 
suffer  by  the  delay  in  bringing  the  invention  into  practical 
and  general  use,  and  by  the  greater  probability  that  persons 
usiDg  the  invention  will  be  compelled,  for  an  extended  term 
of  seven  years,  to  pay  tribute  to  the  patentee.  As  the  value 
and  success  of  patented  inventions  is  thus,  at  best,  exceed- 
ingly doubtfal  and  uncertain,  making  it  already  sufSciently 
difficult  to  find  business  men  and  capitalists  willing  to  take 
the  risk  of  purchasing  a  right  to  use  an  invention,  and  of 
making  the  other  investments  necessary  to  put  it  in  practice^ 
Courts  should  not,  unnecessarily,  interpose  additional  obstacles 
in  the  way  of  such  purchases,  or  needlessly  aid  in  prevent- 
ing a  patentee  from  receiving,  at  the  earliest  possible  period, 
a  Aill  renmneration  for  his  time,  ingenuity,  and  expense  be- 
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fitowed  upon  bis  inyentioii,  whilfit  the  public  ib,  at  tlie  Bame 
time,  realizing  the  earliest  and  greatest  benefits  from  its  use 
under  the  patent,  and  securing,  without  injnstioe  to  the  pat- 
entee, its  free  use  immediately  after  the  original  term  of  the 
patent  has  expired. 

There  is  another  consideration  which  should,  perhaps,  have 
some  weight  in  determining  this  question  of  constructioii. 
The  renewal  or  extension  is  granted  only  because  the  paten- 
tee has  not  receiyed  a  sufficient  remuneration  for  the  time,  in- 
genuity and  expense  bestowed  upon  his  invention.  It  is  for 
this  reason  only  that  he  is  authorized  to  make  further  demands 
upon  the  public ;  and  this  reason  for  renewal  does  not  gener- 
ally exist,  unless  the  just  rights  of  the  patentee  have  been  in- 
fringed, and  his  profits  under  the  patent  have  been  expend- 
ed in  the  prosecution  of  suits  to  establish  and  maintain  his 
rights.  His  assignees  and  grantees,  having  recognized  his 
rights,  and  paid  the  agreed  remuneration  for  the  right  to  use 
his  invention,  have  already  contributed  their  shares  towards 
his  remuneration,  and  should  therefore  be  permitted  to  con- 
tinue the  use  of  the  invention  after  the  expiration  of  the 
original  term  of  the  patent,  precisely  as  though  it  had  not 
been  renewed,  instead  of  being  placed  on  the  same  footing 
with  those  who  have  resisted  and  infringed  the  legal  rights 
of  the  patentee. 

The  tenns  of  the  clause  under  consideration  are  certainly 
broad  and  general  and  appropriate  enough  to  secure  the  just 
rights  of  all  who  can  be  regarded  as  assignees  or  grantees  of 
the  right  to  use  the  patented  invention,  whether  imder  a  pur- 
chase of  a  machine,  or  a  direct  assignment  or  grant  of  a  lim- 
ited or  unlimited  right  to  use ;  and  the  equities  of  the  case 
and  the  policy  of  the  patent  laws  require,  that  the  clause 
should  be  so  construed  as  to  give  such  security.  The  protec- 
tion which  it  afibrds  is  limited  to  those  who  have  a  Hght  to 
use ;  and,  in  the  construction  and  operation  of  the  clause,  it 
may  well  be  limited,  and,  I  think,  i^ould  be  limited,  to  the 
exercise  of  that  particular  right,  although  the  persons  hold- 
ing that  right  may  also  have  held,  during  the  original  term, 
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the  exoIiiBiye  right  to  nse,  to  make,  and  to  vend.  This  right 
to  use  is  protected,  continued  and  secured,  onlj  to  the  extent 
of  the  respective  interests  of  such  assignees  and  grantees 
therein ;  and,  if  the  right  to  use  before  the  extension  was 
limited  to  a  single  state,  county,  town,  or  smaller  district,  it 
continues,  under  this  clause,  subject  to  the  same  limitations. 
If  the  right  was  to  use  only  one,  two,  four,  six,  or  any  other 
number  of  machines,  within  a  particular  district,  the  limit  in 
number  and  restriction  of  place  still  continues.  If  the  only 
right  to  use  was  one  which  resulted  from  the  purchase  and 
ownership  of  a  machine,  the  right  to  use  is  coextensive  with 
the  existence  of  such  machine,  and  necessarily  expires  with 
it,  for  no  other  right  to  use  has  ever  been  granted  or  assigned 
to  such  owner. 

The  language  of  the  clause  thus  clearly  including  all  class- 
es of  assignees  and  grantees  of  the  right  to  use  the  thing 
patented,  I  can  see  no  reason  for  adopting  a  construction 
which  imposes  a  limitation  or  restriction  not  Ibund  in,  or 
suggested  by,  the  language  used,  and  which  would,  in  my 
judgment,  be  opposed  to  the  general  policy  of  the  patent 
laws,  injurious  to  the  public,  and  manifestly  and  grossly  un- 
just to  the  large  and  meritorious  class. of  persons,  who,  after 
making  due  compensation  to  the  patentee  for  his  ingenuity, 
time,  and  expense  bestowed  upon  his  invention,  according  to 
the  extent  of  the  interests  purchased,  have  changed  their 
business,  and  made  investments,  at  considerable  risk,  for  the 
purpose  of  putting  such  invention  in  practice.  I  can  see  no 
reason  for  holding  that  a  statute  which  declares,  that  the 
benefit  of  the  renewal  of  a  patent  ^^  shall  extend  to  assignees 
and  grantees  of  the  right  to  use  the  thing  patented,  to  the 
extent  of  their  respective  interests  therein,'^  must  be  construed 
as  though  it  read,  that  all  the  restraints,  prohibitions,  dis- 
abilities, and  incapacities  thereby  created,  should  extend  to 
such  assignees  and  grantees,  and  as  though  it  expressly  de- 
clared, that  the  only  right  which  should  remain  to  such 
assignees  and  grantees,  should  be  one  guaranteed  by  the 
Constitution  of  the  United  States,  and  which,  consequently, 
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could  not,  by  any  possibility,  be  divested  by  an  Act  of  Con- 
gress. 

But  it  is  said,  that  in  this  ease,  the  patent  is  for  a  process, 
and  not  for  a  machine,  and  that,  therefore,  the  clause  in  re- 
spect to  the  rights  of  assignees  and  grantees  does  not  apply. 
There  is,  certainly,  nothing  in  the  language  used,  to  indicate 
that  the  assignees  and  grantees  of  the  right  to  use  a  patented 
process  are  not  to  be  protected,  equally  with  the  assignees  and 
grantees  of  the  right  to  use  a  patented  machine.  The  use  of 
the  terms  "  thing  patented,"  instead  of  machine  patented^  is 
evidence  of  an  intention  to  embrace  more,  by  the  more  gen- 
eral term,  than  would  have  been  embraced  by  the  more  spe- 
cific and  restricted  term  ;  and  I  can  see  no  reason  whatever 
for  the  distinction  now  insisted  upon,  if  I  am  right  in  my  con- 
clusions in  regard  to  the  true  construction  of  the  clause  in 
question.  The  language  used  is  the  broadest  and  most  gen- 
eral that  could  have  been  used,  to  embrace  patenlB  of  every 
class,  and,  in  my  judgment,  the  right  to  use  the  "  thing  pat- 
ented "  is  equally  secured,  whether  the  patent  is  for  a  pro- 
cess, a  machine,  or  a  manufacture. 

In  the  case  of  McClurg  v.  Kingdand^  (1  How.^  202),  re- 
ferred to  with  approbation  (or  at  least  without  disapproba- 
tion) in  Wilson  v.  HousseaUj  the  defendants  claimed  a  right 
to  use  a  patented  process,  under  the  7ih  section  of  the  Act  of 
March  8d,  1839,  (5  U.  S.  Stat  at  Large,  354),  which  declares 
"  that  every  person  or  corporation  who  has,  or  shall  have, 
purchased  or  constructed  any  newly  invented  machine, 
manufacture,  or  composition  of  matter,  prior  to  the  applica- 
tion, by  the  inventor  or  discoverer,  for  a  patent,  shall  be  held 
to  possess  the  right  to  use  and  vend  to  others  to  be  used, 
the  specific  machine,  manufacture,  or  composition  of  matter 
BO  made  or  purchased,  without  liability  therefor  to  the  in- 
ventor, or  any  other  person  interested  in  such  invention.'^ 
The  Supreme  Court  held,  that  the  defendants,  who  had  used 
the  invention  before  the  patent  with  the  inventor's  consent, 
founded  upon  a  sufficient  consideration,  had  a  right  to  con- 
tinue the  use  of  the  invention  after  the  inventor  had  ob- 
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tained  a  patent  and  assigned  it  to  the  plaintiffs.  I  am 
unable  to  see  any  ground  for  adopting  in  this  case  the  con- 
struction insisted  upon  by  the  plaintiff's  counsel — a  construc- 
tion entirely  different  from  that  which  the  ordinary  interpre- 
tation of  the  clause  in  question  seems  necessarily  to  require 
— when  the  Supreme  Court,  in  McClurg  v.  Kingsland^  (for 
reasons  similar  to  those  which  seem  to  require  that  the  lan- 
guage of  Congress  should  be  allowed  to  extend  to  all  the 
cases  within  the  scope  of  its  language  by  the  ordinary  rules 
of  interpretation),  construed  language  much  more  restrictive 
and  specific,  so  as  to  embrace  cases  which  were  not  embraced 
by  the  literal  terms  of  the  statute  then  under  construction. 

It  is  impossible  not  to  see  that  the  language  of  the  statute 
under  which  the  defendants  in  McClurg  v.  Kingaland  rested 
their  defence,  afforded  much  stronger  grounds  for  excluding 
from  its  operation  a  mere  process,  or  for  holding  that  the 
right  could  not  exist  independently  of  the  existence  of  the 
specific  machine  with  which  it  was  acquired,  than  can  be 
found  in  the  language  used  in  the  18th  section  of  the  Act  of 
1836.  There  is  no  indication,  in  this  Act  of  1836,  that  any 
distinction  between  a  patent  for  a  machine  and  a  patent  for  a 
process  was  intended.  But,  under  the  Act  of  1839,  upon 
which  the  question  decided  in  McClurg  v.  Kingsland  arose, 
the  pei*son8  who  are  to  have  the  continued  right  to  use,  not- 
withstanding the  subsequent  patent,  are  those  "who  have 
purchased  or  constructed  any  newly  invented  machine,  man- 
ufacture, or  composition  of  matter ; "  and  the  right  expressly 
conferred  is  only  the  right  to  use  "  the  specific  machine, 
manufacture,  or  composition  of  matter,  so  made  or  pur- 
chased.'' In  the  same  connection,  the  right  to  vend  to  others 
to  be  used  is  given  to  the  same  extent  (if  the  literal  expres- 
sions of  the  section  are  to  control)  as  the  right  to  use ;  and  it 
can  hardly  be  supposed  that  this  right  would  be  extended 
beyond  the  specific  article  so  made  or  purchased.  The  lan- 
guage of  the  Act  of  1839,  therefore,  affords  some  grounds  for 
the  conclusion,  that  the  right  to  use,  given  by  that  Act,  must 
expire  with  the  specific  machine,  manufacture,  or  composi- 
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tion  of  matter  wliich  was  made  or  purchaaed  prior  to  tbe 
patent,  althongh  the  Court  did  not  cooBider  such  grounds 
sufficient  to  justify  them  in  adopting  a  construction  which 
was  opposed  to  the  general  policy  of  the  patent  laws,  and 
would  probably  defeat  the  real  intention  of  the  national 
legislature* 

In  fine,  my  conclusion  is,  that  if  the  question  presented  in 
this  case  had  been  fully  discussed  and  necessarily  considered 
by  the  Court  in  the  case  of  Wilson  v.  Hausaeauj  the  right 
claimed  by  the  defendants  in  this  suit  would  have  been  rec- 
ognized and  established ;  and  that  the  language  which  ap- 
pears to  sustain  the  doctrines  insisted  upon  by  the  plaintiff's 
counsel,  then  and  since  used  by  the  Justices  of  that  Court, 
has  been  so  used,  without  the  learned  Justices  who  used  the 
same  having  considered  the  class  of  cases  to  which  the  case 
now  under  consideration  belongs. 

K  I  am  right  in  these  conclusions,  the  bill  in  this  cause 
must  necessarily  be  dismissed.  If  the  defendants  have  the 
right  to  use,  the  plaintiff  cannot  restrain  that  use  by  injunc- 
tion, t)r  have  a  decree  against  the  defendants  for  the  profits  of 
such  use.  If  the  machine  used  was  one  which  its  previous 
owner  had  a  right  to  use  only  in  other  territory,  and  had  no 
right  to  sell,  it  can  make  no  difference ;  for  this  suit  respects 
only  the  right  to  use.  Even  if  the  defendants  have  con- 
structed a  new  machine  without  right,  and  in  violation  of 
the  renewed  monopoly  to  make  and  vend,  the  plaintiff  must 
bring  his  action  at  law  for  damages,  instead  of  his  bill  in 
equity  for  an  injunction,  and  an  account  for  use  and  profits. 

The  plaintiff's  bill  must  be  dismissed,  with  costs.* 


*  This  case  was  taken,  by  appeal,  to  the  Supreme  Court  of  the  United  States, 
where  it  is  reported  as  Day  t.  lie  Unum  India  Bttbber  Oo,,  (20  JETow.,  216). 
The  decree  of  the  Court  below  was  affirmed,  but  the  Supreme  Court  did  not  pass 
upon  any  of  the  questions  discussed  in  this  opinion. 
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EUBHA  FOOTB 

Horace  C.  Silsbt  and  othebs.    In  Equtit. 

On  a  reference  to  a  If  aster,  in  an  Eqnity  suit  for  the  infringement  of  a  patent,  to 

take  an  account,  a  defendant  cannot  be  examined  as  a  witness  in  his  own  favor, 

if  objection  be  made  by  the  plaintiff. 
Nor  can  a  defendant  be  so  examined,  on  his  own  behalf,  by  his  own  counsel,  even 

though  he  was  first  called  and  examined  as  a  party  by  the  plaintiff,  or  was 

sworn  by  the  Master  upon  the  plaindlTs  application. 
The  practice  of  Courts  of  Equity  as  to  the  examination  of  parties  on  a  reference 

to  a  Master,  stated. 

(Before  Nilson  and  Hall,  JJ.,  Northern  District  of  New  York,  August,  1856). 

Thib  was  a  bill  in  Equity,  praying  for  an  injnnction  and 
account  for  the  infiingement  of  Letters  Patent  issned  to  the 
plaintiff  An  interlocutory  decree  was  entered  in  the  cause 
in  August,  1853,  by  which  it  was  adjudged  and  decreed  that 
the  defendants  had  infringed  the  plaintiff's  x>atent,  and  by 
which  it  was  referred  to  the  Clerk  of  the  Court|  as  Master, 
to  take  the  account.  The  Master  made  his  report,  and  both 
parties  excepted  to  it  on  yarious  grounds.  One  of  the  excep- 
tions taken  by  the  plaintiff  was  to  the  action  of  the  Master 
in  permitting  some  of  the  defendants  to  testify  as  witnesses 
in  their  own  behalf  on  the  reference,  after  objection  thereto 
by  the  plaintiff 

JSlisha  jFooUy  plaintiff,  in  person. 

WiUiam  H.  Seioard^  Samuel  BUUchford  and  WiUiam  A. 
Sacietty  for  the  defendants. 

Hall,  J.  One  of  the  exceptions  taken  by  the  plaintiff 
relates  to  the  examination  of  some  of  the  defendants  as  wit- 
nesses in  their  own  behalf,  after  an  objection  made  thereto  by 
the  plaintiff.    In  my  opinion,  the  exception  is  well  taken. 

Under  the  77th  rule  prescribed  by  the  Supreme  Couii  for 
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the  obseryance  of  the  Circuit  Courts  in  Equity  cases,  the 
plaintiff  had  a  right,  without  special  order,  to  call  and  exam- 
ine the  defendants,  and  each  of  them,  as  parties,  and  to 
obtain  from  them,  in  that  mode,  evidence  in  support  of  the 
claims  made  by  the  plaintiff  upon  the  reference.  The  object 
of  the  rule  was  to  obviate  the  necessity  of  providing  specially, 
in  each  case,  by  the  order  of  reference,  for  the  examination 
of  the  parties  before  the  Master,  upon  the  application  of  the 
adverse  party.  It  was  under  this  rule  that  some  of  the  de- 
fendants were  called  and  examined  by  the  plaintiff,  and  it 
was  under  this  rule  that  the  defendants  insisted  that  they 
had  a  right  to  examine  each  other  as  general  witnesses  upon 
the  reference,  after  the  defendant  proposed  to  be  examined  in 
behalf  of  himself  and  his  co-defendants  had  been  called  and 
examined  as  a  party  by  the  plaintiff,  or  had  been  sworn  by 
the  Master  upon  the  plaintiff's  application. 

I  cannot  think  that  the  defendants  had  the  right  claimed, 
and  which  was  allowed  by  the  Master,  It  certainly  could 
not  have  been  intended,  by  the  general  language  of  the  rule 
referred  to,  to  give  to  defendants  a  right  to  be  sworn  and  ex- 
amined as  witnesses  in  the  cause,  upon  their  own  application, 
and  to  give  testimony  in  their  own  behalf,  against  the  objec- 
tions of  the  opposing  party ;  nor  could  it  have  been  intended 
to  give  to  the  Master  an  unlimited  discretion  to  make 
parties  witnesses  in  their  own  favor,  unless  such  right  and 
discretion  had  previously  existed  in  the  cases  in  which  simi- 
lar language  had  been  used  in  the  special  orders  of  the  Coui-t 
directing  similar  references.  If  it  had  been  intended  to 
change  the  settled  practice  of  Courts  of  Equity  in  respect  to 
a  question  of  great  importance,  and  of  such  frequent  occur- 
rence, it  may  be  safely  assumed  that  the  intention  to  make 
such  change  would  have  been  distinctly  and  explicitly  de- 


It  is,  therefore,  proper,  if  not  necessary,  to  ascertain  the 
practice  of  Courts  of  Equity  in  cases  where  this  right  to  ex- 
amine parties  was  expressly  given  by  the  order  under  which 
the  reference  proceeded  in  the  particular  case  in  which  the 
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question  was  raised.  It  is,  I  think,  entirely  clear  that,  under 
snch  an  order  of  reference,  the  right  to  examine  the  parties 
to  the  proceeding  is  given  for  the  purpose  of  enabling  a  party 
to  obtain  the  admissions  and  eyidence  of  an  adverse  party  in 
the  cause,  or  to  authorize  the  Master  to  obtain  such  evidence 
and  admissions  in  favor  of  parties  having  adverse  interests, 
and  who  are  prevented  from  attending  before  him  upon  the 
reference  by  reason  of  absence  from  the  country,  or  other 
cause,  the  examination  of  the  party  being  allowed  for  the  pur- 
pose of  compelling  him  to  make  admissions,  or  give  testimo- 
ny, -against  his  own  interest.  It  was  intended  thereby  to 
probe  the  conscience  of  the  defendant,  in  the  exercise  of  the 
right  to  a  discovery  by  the  oath  of  the  adverse  party,  which 
is  conceded  to  suitors  in  Equity,  and  which  right  of  discovery 
is  one  of  the  original  and  essential  heads  of  Equity  jurisdic- 
tion. And,  although  the  exhibition  of  interrogatories  duly 
settled  was  the  original,  and,  perhaps,  in  the  early  jadicial 
history  of  this  State,  the  most  usual  form  of  such  examination 
before  the  Master,  the  practice  gradually  became  less  formal 
and  stringent,  and  oral  examinations  have  been  frequent,  if 
they  have  not  most  generally  prevailed.  It  was  declared  by 
Chancellor  Kent,  as  early  as  1817,  that  this  change  was  one  of 
convenience  merely,  and  involved  no  principle  of  policy  or  of 
right.  The  same  view  was  taken  of  this  question  by  Chancel- 
lor Walworth,  in  1828 ;  and  he  declared,  that  when  a  party  is 
examined  before  a  Master  in  relation  to  his  rights  in  the 
cause,  the  examination  is  in  the  nature  of  a  bill  of  discovery. 
There  can  be  no  cross-examination  by  his  own  counsel,  and 
he  cannot  give  testimony  in  his  own  favor,  except  so  far  as 
his  answers  may  be  responsive  to  the  questions  put  by  the 
opposite  party.  {Remsen  v.  Hemaen^  2  Johns.  Ch,  li.y  495, 
499  ;  Sart  v.  Ten  Eyck^  2  JohnB.  Ch,  jff.,  618  ;  Benson  v. 
LeRoy,  1  Paige,  122;  DanieWs  Ch.  Pr.,  1367,  1868;  1 
Barhour'a  Ch.  Pr.j  492).  The  105th  rule  of  the  Court  of 
Chancery  of  this  State,  which  took  effect  January  1st,  1830, 
declared  that  the  Master  should  be  at  liberty  to  examine  any 
party,  creditor,  or  other  person  coming  in  to  claim  before  him, 
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either  npon  iDterrogatories,  or  vwa  voce,  or  in  both  modes ; 
and  this  provision  was  continued  in  force  nntil  the  Conrt  of 
Chancery  was  abolished.  Bat  I  have  been  unable  to  find 
anj  case  in  which  it  was  ever  held  that,  nnder  this  role,  a 
party  could  be  called  by  the  Master  for  the  purpose  of  giving 
testimony  in  his  own  behalf,  or  could  volunteer  testimony  in 
his  own  behalf  when  called  by  the  opposing  party.  It  is  un- 
necessary to  discuss  the  question  of  fact,  whether  the  defend- 
ant Henion,  or  the  other  defendants,  were  called  by  their 
own  counsel,  or  by  the  Master.  If  by  the  latter,  they  testi- 
fied in  their  own  behalf,  on  an  examination  by  their  own 
counsel,  notwithstanding  the  objections  of  the  plaintiff;  and 
this  is  quite  as  objectionable  as  an  examination  under  the 
call  of  their  own  counsel,  without  the  intervention  of  the 
Master.  Even  if  properly  called  as  a  witness  against  another 
party  in  the  cause,  and  liable  to  be  cross-examined  by  the 
party  against  whom  he  is  called,  a  defendant  cannot  give  tes- 
timony to  be  used  in  his  own  favor,  {Benson  v.  Ze  Boy^  «W 
Bwprd) ;  and,  in  every  possible  view  of  this  case,  the  testi- 
mony of  the  defendants,  volunteered  in  their  own  favor,  and 
elicited  by  questions  put  by  their  own  counsel,  was  improp- 
erly admitted.    The  exception  must,  therefore,  be  allowed.* 


The  Buena  Vista. 


Hands  obtainiDg  employment  of  a  special  character  on  board  of  a  Teasel,  as  a 
cook,  steward,  or  able-bodied  seaman,  are  responsible  for  reasonable  skiU  as 
such,  and  for  acquaintance  with  their  duties,  and  for  an  honest  and  faithful 
dischaige  of  those  duties. 

Where  a  person  who  shipped  as  steward  of  a  Tessel  for  a  FOjage  from  Pent  to 
New  York,  prored  to  be  utterly  incompetent  and  unskilful,  and  was  guilty  of 
wilful  negligence  and  inattention  to  his  duties,  after  repeated  waning^  and 
admonitions  by  the  officers  of  the  yessel :  EM^  in  an  action  by  him  for  his 

*  On  appeal  to  the  Supreme  Court  of  the  Umted  States,  the  decree  of  this 
Court  was  affirmed,  (Mihy  y.  FwxU^  20  JSbw.,  878),  so  far  as  respects  the  pohit 
corered  by  this  dedsion. 
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wa^es,  that  such  incompetency  and  negligence  were  a  good  defence  to  the 
action,  although  he  was  not  diadiaiged  from  service,  but  was  continued  in  em- 
ployment as  steward  for  the  Toyage. 

Such  a  defence  would,  it  seems,  not  be  allowed,  if  there  had  been  an  opportuoity 
to  discharge  the  steward  from  the  yessel,  or  if  it  had  been  pos^ble  to  disrate 
him  and  put  another  in  his  place. 

The  distinction,  in  this  req[>ect,  stated,  between  shore  duty  or  duty  upon  coasting 
Tcssels,  and  a  voyage  at  sea. 

(Before  Nilsoit,  J.,  Southern  District  of  New  Tork,  September  10th,  186A). 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by  one 
Bolton,  against  the  ship  Buena  Yista,  to  recover  a  balance 
of  wages.  He  shipped  at  Callao,  in  Fern,  as  steward*,  for  a 
voyage  to  New  York,  at  $50  per  month,  and  signed  the  nsual 
shipping  articles.  A  portion  of  his  wages  was  advanced  to 
nim.  The  District  Court  decreed  in  favor  of  the  libellant, 
and  the  claimant  appealed  to  this  Court. 

Horace  K  Smithy  for  the  libellant. 
Wdoome  R.  Beebe^  for  the  claimant. 

Nelsok,  J.  Tlie  defence  set  up  in  this  case  is,  that  Bolton 
misrepresented  his  fitness  and  qualifications  as  steward,  and 
also  that  he  was  unfaithful,  and  grossly  inattentive  to  his 
duties  on  board  the  vessel  during  the  voyage.  The  proofs  in 
the  case  are  all  one  way,  establishing  his  utter  incompetency 
and  unskilfulness  as  steward  of  a  vessel,  and  also  his  wilful 
negligence  and  inattention  to  his  duties,  affcer  repeated  waru- 
ings  and  admonitions  by  the  officers  of  the  ship. 

The  answer  given  to  this  evidence  is,  that  the  master,  under 
the  facts  stated,  should  have  discharged  the  libellant ;  and 
that,  inasmuch  as  he  was  continued  in  employment  as  stew- 
ard for  the  voyage,  according  to  the  agreement,  and  until  its 
termination,  the  defence  is  unavailable.  I  agree,  that  if  it 
had  been  shown  in  the  case  that  the  master,  after  having  dis- . 
covered  the  unfitness  of  the  seaman  for  the  duties  for  which 
he  shipped,  had  an  opportunity  to  discharge  him  from  the 
vessel,  or,  from  the  condition  of  his  crew,  might  have  disrated 
him,  and  put  another  in  his  place,  it  would  be  unreason- 
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able,  if  not  unjust,  to  permit  a  defence  of  this  descriptioD. 
But  there  is  no  such  evidence  before  me.  In  the  case  of 
shore  diitj,  or  duty  upon  coasting  vessels,  I  should  be  strongly 
disinclined  to  encourage  a  refusal  to  pay  full  wages  where  tlie 
period  of  employment  had  been  worked  out.  But  a  voyage 
at  sea  is  different.  There  may  be  no  opportunity  to  dis- 
charge the  seaman  from  the  ship,  or  the  complement  of  hands 
may  not  be  such  as  to  make  it  possible  to  dispense  with  his 
services,  unless  a  substitute  can  be  procured ;  and,  if  he  be 
disrated  or  discharged,  under  circumstances  in  which  he  can- 
not be  put  ashore,  he  must  be  supported  for  the  remainder  of 
the  voyage.  In  all  such  and  like  cases,  the  only  protection 
of  the  master  and  owners  against  the  imposition  or  wiiM 
negligence  of  the  seaman,  would  seem  to  be  to  pennit  tl^ 
defence  set  up  here,  namely,  an  abatement  of  wages.  Hands 
obtaining  employment  of  a  special  character  on  board  of  a 
vessel,  as  a  cook,  steward,  or  able-bodied  seaman,  are  respon- 
sible for  reasonable  skill  as  such,  and  for  acquaintance  with 
their  duties,  and  for  an  honest  and  faithful  discharge  of  those 
duties. 

There  is  no  difference,  in  this  respect,  between  the  condi- 
tion of  seamen  and  any  other  description  of  service  for  hire. 
Courts  are  more  indulgent  in  the  case  of  seamen's  contracts, 
from  a  consideration  of  their  dependent  condition ;  and  I 
would  not  lightly  interfere,  in  a  claim  for  wages,  after  service 
for  the  period  stipulated  in  the  articles. 

The  learned  Judge  (IngersoU)  who  decided  this  csfie  in  the 
Court  below,  thought  that  the  master  should  have  discharged 
the  libellant,  and  that  the  defence  was  not  available  after 
his  continuance  in  service  during  the  whole  period  contract- 
ed for.  For  the  reasons  above  stated,  I  am  unable  to  concur 
in  that  opinion. 

The  decree  must  be  reversed,  and  the  libel  be  dismissed, 
Adth  costs. 
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The  Jenny  Lind. 

It  is  a  common  practice,  in  Equity  and  Admiralty  Courts,  to  permit  a  party  who 
becomes  interested  in  the  subject  matter  of  a  litigation  during  its  pendency, 
to  come  in  and  protect  his  interest,  if  application  is  made  within  a  reason- 
able time. 

Where,  the  day  after  the  levying  of  an  attachment  issued  by  the  District  Court, 
on  a  libel  in  ran  against  a  vessel,  there  was  a  default  in  the  payment  of  an  in- 
stalment due  on  a  mortgage  on  the  vessel :  Held^  that  such  default  gave  to  the 
mortgagee  the  right  to  the  possession  of  the  vessel,  and  that  it  was  proper  to 
permit  him  to  come  in  and  defend  the  suit 

Under  the  statute  of  New  York,  (2  E.  8.  493,  §  2),  which  gives  a  lien  on  a  do- 
mestic vessel  for  supplies  furnished  to  it,  but  provides,  that  if  the  vessel  de- 
parts from  t^e  port  at  which  she  was  when  the  debt  was  contracted,  to  some 
other  port  within  the  State,  the  debt  shall  cease  to  be  a  lien  at  the  expiration 
of  twelve  days  after  the  day  of  such  departure,  daily  voyages  with  passengers 
and  freight,  from  New  York  to  Haverstraw,  touching  at  Sing  Sing  and  Tarry- 
town,  are  departures^  within  the  meaning  of  the  statute. 

(Before  Nklson,  J.,  Southern  District  of  New  York,  September  10th,  1856). 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  to  re- 
cover for  a  running  account  of  stores  furnished  to  the  steam- 
boat Jenny  Lind,  commencing  April  29th,  1854,  and  ending 
October  19th,  1854,  and  amounting  in  the  aggregate  to 
$156.27.  The  claimant  was  mortgagee  of  the  vessel,  and,  on 
application  to  the  District  Court,  was  allowed  to  come  in  and 
defend,  and  obtained  a  discbarge  of  the  vessel  from  the  at- 
tachment, on  giving  the  usual  bond.  The  District  Court  dis- 
missed the  libel,  and  the  libellant  appealed  to  this  Court. 

Dennis  McMahon^  for  the  libellant. 

William  J.  Haskett^  for  the  claimant. 

Nelson,  J.     The  default  in  the  payment  of  one  of  the  in- 
stalments due  on  the  mortgage  occurred  on  the  21st  of  Octo- 
ber, 1854.     This  gave  to  the  mortgagee  the  right  of  posses- 
sion, and  happened  the  day  after  the  levying  of  the  attach- 
84 
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ment  under  the  libel.  It  has  been  urged  that,  as  the  claim- 
ant had  no  present  right  to  the  possession  at  the  time  the 
vessel  was  seized,  he  was  improperly  allowed  to  come  in  and 
defend.  The  position  cannot  be  maintained.  A  party  becom- 
ing interested  in  the  subject  matter  of  the  litigation,  after 
the  institution  of  the  suit,  may  be  admitted  to  come  in  and 
protect  his  interest,  if  application  is  made  within  a  reasonable 
time.  This  is  a  common  practice,  both  in  the  Admiralty  and 
Equity  Courts ;  and  it  would  be  very  unjust,  besides  leading 
to  vexatious  litigation,  were  the  rule  otherwise.  The  party 
would  necessarily  be  driven  to  a  cross  suit. 

It  was  also  urged,  that  a  mortgagee  had  not  such  an  inter- 
est in  a  vessel,  as  would  authorize  him  to  appear  and  defend. 
How  this  would  be,  in  a  case  where  the  right  to  the  posses- 
sion did  not  exist,  it  is  not  material  to  determine.  In  this 
case,  the  right  of  possession  existed ;  and,  not  only  so,  but 
the  vessel  was  reduced  to  actual  possession,  and  the  mort- 
gagee had  a  right  to  hold  it  for  the  satisfaction  of  his  debt 

It  was  also  urged  that,  assuming  that  the  mortgagee  had 
the  right  to  come  in  and  defend,  for  the  purpose  of  protect- 
ing his  interest,  still  the  libellant  has  shown  a  valid  lien  upon 
the  vessel,  which  the  Court  should  enforce. 

The  Jenny  Lind  was  a  domestic  vessel,  and  a  lien  for  the 
stores  depends  upon  the  local  law.  The  statute  of  New  York, 
giving  the  lien,  (2  R.  S.,  493,  §  2),  provides  that,  if  the  ves- 
sel shall  depart  from  the  port  at  which  she  was  when  the  debt 
was  contracted,  to  some  other  port  within  the  State,  the  debt 
shall  cease  to  be  a  lien  at  the  expiration  of  twelve  days  after 
the  day  of  such  departure.  During  the  period  within  which 
this  accoxmt  accrued,  the  Jenny  Lind  was  engaged  in  the 
daily  transportation  of  passengers  and  freight  from  New  York 
to  Haverstraw,  touching  at  Sing  Sing  and  Tarrytown,  West- 
chester county.  It  has  been  repeatedly  held,  that  voyages  to 
this  extent  were  departures,  within  the  meaning  of  the  stat- 
ute ;  and,  if  the  twelve  days  elapsed  before  the  libel  was  filed, 
the  lien  ceased. 

I  think  that  the  decree  beloW|  dismissing  the  libel,  was 
right,  and  should  be  affirmed. 
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la  this  case,  a  steamer  was  held  liable  for  the  damages  caused  by  a  ooUision  b^ 
tween  her  and  a  sailing  Tessel,  which  took  place  throu^  the  want  of  a  yi^ 
lant  lookout  on  board  of  the  steamer. 

A  speed,  in  the  steamer,  of  between  nine  and  ten  knots  the  hour,  was,  in  this 
case,  held  to  be  too  great  for  the  reasonable  security  of  sailing  yessels  in  her 
track,  and  not  to  be  excused  by  the  fact  that  she  had  a  contract  with  the 
United  States  to  carry  the  mail  in  a  specified  time. 

The  disaster  in  this  case  was  also  held  to  be  partly  due  to  the  fact  that  the  matt 
of  the  steamer,  who  was  in  charge  of  her,  gare  a  wrong  order  as  to  chan^^g 
her  helm,  in  yiew  of  the  approaching  collision,  wi&out  first  asoertaining  the 
position  and  course  of  the  sailing  ressel.  * 

(Before  Nelson,  J.,  Southern  District  of  New  York,  September  12th,  1866). 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  by  the 
owner?  of  the  schooner  Trader,  against  the  steamship  James 
Adger,  to  recover  damages  for  a  collision,  that  occurred  on 
the  morning  of  the  1st  of  April,  1855,  off  the  Oapes  of  the 
Delaware,  by.  which  the  schooner  was  run  down  and  totally 
lost.  After  a  decree  in  favor  of  the  libellants,  in  the  District 
Court,  the  claimant  appealed  to  this  Court. 

FrandB  B.  CkiUinffy  for  the  libellants. 

Edgar  S.  Van  Winkle^  for  the  claimant. 

Kelson,  J.  The  schooner  was  on  a  voyage  from  St.. 
Mary's,  Georgia,  to  New  York,  and  the  James  Adger  was 
bound  from  New  York  to  Charleston,  South  Carolina.  The^ 
wind  was  northeast  by  east,  and  the  schooner  was  close  hauled^ 
heading  about  east  southeast.  She  was  struck  on  her  lar- 
board bow,  near  the  fore  rigging,  by  the  starboard  bow  of 
the  steamer.  The  wind  was  light,  between  two  and  three 
knots  the  hour,  and  the  night  rainy  and  hazy.  The  steamer 
was  going  at  the  rate  of  between  nine  and  ten  knots  the  hour. 
Her  lights  were  discovered  by  the  hands  on  the  schooner  when 
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she  was  some  three-qnarters  of  a  mile  off,  and  a  light  was  im- 
mediately shown  in  a  conspicuous  place  by  the  mate  of  the 
vessel,  who  had  charge  of  the  watch  at  the  time.  There  is 
some  difference  of  opinion  among  the  witnesses  as  to  the 
darkness  of  the  night,  and  as  to  the  distance  a  vessel  could 
be  seen  at  the  time  of  the  collision ;  but  I  am  quite  satisfied 
that,  if  a  vigilant  lookout  had  been  kept  on  the  steamer,  the 
schooner,  with  her  light,  could  have  been  discovered  in  season 
to  have  avoided  her.  And  I  may  add,  that  if  the  night  was 
as  dark  as  is  stated  by  some  of  the  leading  witnesses  on  be- 
half of  the  steamer,  her  rate  of  speed  was  too  great  for  the 
reasonable  security  of  sailing  vessels  in  her  track. 

In  answer  to  this,  it  is  said  that  she  is  under  a  contract  to 
carry  the  mail  of  the  United  States  between  New  York  and 
the  city  of  Charleston,  and  to  make  the  passage  in  sixty  hours. 
But  I  cannot  agree  that  this  affords  any  excuse  for  a  rate  of 
speed  which  the  law  regards,  under  the  circumstances,  as 
dangerous  to  the  lives  and  property  of  our  citizens,  or  any 
exemption  from  the  responsibility  common  to  this  species  of 
our  commercial  marine. 

There  is  another  observation  that  should  be  made,  concern- 
ing the  conduct  of  the  mate,  who  was  in  charge  of  the  steamer 
at  the  time.  On  the  report  of  the  vessel  to  him  as  ahead,  by 
the  lookout,  he  immediately  ordered  the  helm  to  be  put  hard- 
A-starboard,  which  was  done.  He  admits  that  the  lookout 
did  not  report  the  course  the  vessel  was  heading,  nor  did  ho 
stop  to  ascertain  the  fact  before  he  gave  the  order.  He  also 
admits,  that  if  he  had  known  the  position  [of  the  vessel,  he 
would  have  ported  his  helm,  instead  of  putting  it  hard-a-star- 
board,  and  that  this  would  have  carried  the  steamer  under 
her  stem.  I  may  add,  that  it  would  probably  have  avoided 
the  misfortune. 

I  think  that  the  decree  below  was  right,  and  should  be 
affirmed. 
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It  is  a  well-settled  nautical  rule,  that  when  two  sailing  vessels  are  approaching 
each  other,  both  having  the  wind  free,  the  vessel  on  the  larboard  tack  musl 
^ve  way,  and  each  vessel  must  pass  to  the  right ;  and  the  same  rule  govemi 
vessels  sailing  on  the  wind,  and  approaching  each  other,  when  it  is  doubtful 
which  one  is  to  the  windward. 

It  has  long  prevailed  as  a  usage,  and  been  recognized,  to  a  certain  extent,  by 
the  Courts  generally  in  this  country  and  in  England,  that,  both  in  narrow  rivers 
and  open  seas,  saiUng  vessels  are  not  bound  to  carry  lights  when  under  way 
at  night. 

But,  where  two  sailing  vessels  came  into  collision,  while  both  were  under  way, 
approaching  each  other,  on  a  night  so  overcast  that  a  vessel  without  a  light 
could  not  be  seen  at  a  distance  of  over  half  a  mile,  and  the  combined  speed  of 
the  two  vessels  was  ten  or  eleven  miles  an  hour,  and  one  of  the  vessels  showed 
a  light,  which  was  seen  by  the  other  vessel  some  fifteen  minutes  before  the 
collision,  but  the  latter  vessel  showed  no  light :  Ileldj  on  a  libel  by  the  former 
against  the  latter,  the  former  having  been  lost  by  the  collision,  that,  although 
the  former  was  in  fault,  yet  the  latter  was  also  in  fault  in  not  showing  a  light 
when  she  saw  the  other's  light,  and  that  the  loss  must  be  apportioned. 

Eeldy  also,  that  the  latter  was  in  fault  for  racing  at  the  tune  with  another  vessel, 
at  a  rate  of  speed,  and  under  circumstances,  that  were  not  justifiable,  consider- 
iug  the  character  of  the  night 

(Before  Nilson,  J.,  Southern  District  of  New  York,  September  12th,  1856). 

This  was  a  libel  in  reniy  filed  in  the  District  Court,  against 
the  schooner  Thomas  Martin,  by  the  owners  of  the  schooner 
Industry,  to  recover  damages  for  a  collision  which  took  place 
in  the  Atlantic  Ocean,  several  miles  off  the  coast  of  New 
Jersey,  in  the  neighborhood  of  Great  Egg  Harbor,  by  which 
the  Industry  was  run  down  and  became  a  total  loss.  The 
collision  took  place  about  nine  o'clock  at  night,  on  the  14th 
of  May,  1849,  while  the  Thomas  Martin  was  going  down  the 
coast,  in  ballast,  bound  for  Norfolk,  Va.,  and  the  Industry 
was  coming  up,  heavily  laden  with  corn,  and  bound  for  New 
Bedford,  Mass.  The  District  Court  dismissed  the  libel,  onr 
the  ground  that  the  Industry  was  in  faultj  and  the  libellant» 
appealed  to  this  Court.  The  fapts  suflSciently  appear  in  tha 
opinion  of  the  Court. 
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,   francis  B.  Cutting^  for  the  libellants. 

James  T.  Brady ^  for  the  claimants. 

Nelson,  J.  The  direction  of  the  coast  where  the  collision 
in  this  case  occurred,  is  nearly  northeast  and  sonthwest,  and 
the  two  vessels  were  moving  along  it  in  opposite  directions. 
The  wind  was  northwest,  or  west  by  north,  and  both  vessels 
claim  that  they  were  closehauled,  the  Industry  on  the  lar- 
board, and  the  Thomas  Martin  on  the  starboard  tack ;  and, 
at  the  same  time,  each  insists  that  she  was  the  privileged 
vessel,  and  that  the  other  had  the  wind  free.  The  Industry 
further  insists,  that  she  was  bearing  i^  a  direction  towards 
the  land,  so  as  to  get  into  smooth  water  under  a  lee  shore, 
and  was,  therefore,  necessarily,  from  her  course,  closehauled. 
The  Industry  had  a  bright  light  on  her  fore  rigging,  and  was 
seen  by  the  hands  on  the  Thomas  Martin  some  fifteen  min- 
utes or  more  before  the  collision ;  and,  as  the  combined  speed 
of  the  two  vessels  was  some  ten  or  deven  miles  an  hour,  the 
vessels  must,  at  this  time,  have  been  between  two  and  tibree 
miles  apart.  The  Thomas  Martin  had  no  lights,  and  she  was 
not  discovered  by  the  hands  on  the  Industry  till  within  a  few 
minutes  before  the  collision  occurred.  The  night  was  cloudy, 
and  the  sky  overcast,  and,  although,  there  is  some  discrepancy 
as  to  the  degree  of  darkness,  it  seems  to  be  generally  agreed, 
that  a  vessel  without  lights  could  not  be  discovered  beyond 
half  a  mile.  Several  of  the  witnesses  fix  the  distance  con- 
siderably short  of  this.  At  the  distance  of  half  a  mile,  the 
two  vessels,  with  their  combined  speed,  would  meet  in  some 
three  minutes^  Both  vessels  claim  that,  when  they  saw  each 
other,  the  approaching  vessel  was  to  the  leeward,  and  con- 
tinued so  till  the  moment  of  the  collision.  As  a  consequence 
of  this  impression,  each,  in  the  emergency,  put  her  helm  hard 
down,  both  luffing  into  the  wind,  and  into  each  other.  The 
better  opinion  is,  that  if  one  of  the  vessels  had  at  that  time 
borne  away,  and  the  other  h^  put  her  helm  hard  down,  the 
collision  would  have  been  avoided.     Judge  Judson,  who 
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heard  the  cause  below,  ^dismissed  the  libel,  holding  that  the 
Indufitrj  was  in  fanlt  in  not  putting  her  helm  to  port,  in- 
stead of  hard  down,  and  bearing  away  before  the  wind.  The 
learned  Jndge  arrived  at  this  conclusion  upon  the  appli- 
cation of  the  nautical  rule,  which  is  well  settled,  that  when 
two  sailing  vessels  are  approaching  each  other,  both  having 
the  wind  free,  and,  consequently,  the  power  of  readily  con- 
trolling their  movements,  the  vessel  on  the  larboard  tack 
must  give  way,  and  each  pass  to  the  right ;  and  the  same 
rule  governs  vessels  sailing  on  the  wind,  and  approaching 
each  other,  when  it  is  doubtful  which  one  is  to  the  wind- 
ward. 

I  agree  in  this  conclusion,  as  I  am  inclined  to  think,  ac- 
cording to  the  evidence  of  the  hands  on  the  Industry,  when 
properly  weighed,  that  her  position  was  such,  in  relation  to 
the  other  vessel,  iiiat  her  helm  should  have  beeli  ported,  and 
she  should  have  passed  to  the  right,  instead  of  luffing  into 
the  wind,  with  the  view  of  paasing  on  the  other  side. 

But  I  am  unable  to  concur  with  the  Court  below  in  the 
other  branch  of  the  case,  namely,  that  the  Thomas  Martin 
was  not  in  fault.  I  do  not  intend  to  disturb  the  general 
usage  that  prevails,  both  in  narrow  rivers  and  open  seas, 
that  sailing  vessels  are  not  bound  to  carry  lights  when  under 
way  at  night.  Tliis  usage  has  long  prevailed,  and  has  been 
recognized,  to  a  certain  extent,  by  the  Oourts  generally,  in 
this  country  and  in  England.  It  was  said,  on  the  argument, 
that  the  rule  had  been  recently  changed  in  England  by  the 
Trinity  masters.  The  soundness  and  propriety  of  the  usage 
have  often  been  questioned  by  eminent  Judges,  both  in  Eng- 
land and  this  country.  The  fault  chargeable  upon  the 
Thomas  Martin  is,  I  think,  her  neglect  to  show  a  light  after 
she  discovered  the  light  of  the  Industry.  If  she  had  done 
so,  there  is  every  reason  for  believing  that  the  collision 
would  not  have  occurred.  •  As  I  have  already  shown,  the  two 
vessels  were  at  that  time  from  two  to  three  miles  apart ;  and, 
within  that  distance,  while  running  with  the  combined  speed 
only  of  ten  or  twelve  miles  the  hour,  if  each  vessel  had 
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Been  the  other,  it  would  have  been  strange  if  they  conid  not 
have  avoided  the  meetmg.  Although  the  night  was  not  an* 
usually  dark,  yet  the  sky  was  so  overcast  and  cloudy,  that  it 
is  admitted  a  vessel  without  a  light  could  not  be  seen  at  a 
distance  exceeding  half  a  mile.  While,  therefore,  the  hands 
on  the  Thomas  Martin  had  fifteen  or  more  minutes'  time,  and 
the  distance  of  some  two  and  a  half  miles'  running,  within 
which  to  adopt  the  proper  measures  for  avoiding  the  Indus- 
try, the  hands  on  board  of  the  latter  had  only  some  three 
minutes'  time,  and  half  a  mile's  distance,  within  which  to 
adopt  the  like  measures. 

The  practice  of  showing  lights  when  another  vessel  is  seen 
approaching  in  a  dark  or  cloudy  night,  is  common  among 
prudent  and  skilful  navigators,  and  has  frequently  been 
made  a  subject  of  commendation  by  the  Courts,  and  been 
taken  into  consideration  in  determining  cases  of  this  descrip- 
tion. Its  fitness  and  propriety  are  too  obvious  to  require 
illustration  or  argument.  This  case  furnishes  a  striking  ex- 
emplification of  its  necessity,  and  of  the  misfortune  attend- 
ing its  neglect.  The  danger  was  impending  almost  at  the 
moment  the  Thomas  Martin  was  discovered  by  the  Industry, 
and  this  from  the  neglect  of  the  former  vessel  in  not  showing 
a  light  at  the  proper  time. 

I  am  also  inclined  to  think  the  Thomas  Martin  in  fault  for 
racing  with  the  schooner  John  Cunningham  on  that  night. 
She  had  all  her  sails  set,  with  a  pretty  fresh  wind,  and  was 
running  at  a  rate  of  speed,  and  under  circumstances,  that 
cannot  well  be  justified,  considering  the  character  of  the 
night.  She  had  passed  tlie  Cunningham,  and  was  some  two 
miles  ahead  at  the  time,  which  the  counsel  for  the  claimants 
supposed  put  an  end  to  the  racing.  But  the  struggle  was  to 
see  which  vessel  could  reach  Norfolk  ahead ;  and  this  ac- 
counts for  all  sails  being  kept  set  in  the  night,  when  most  of 
the  other  vessels  running  the  same  course  at  the  same  time 
had  taken  in  their  light  sails,  in  consequence  of  the  freshness 
of  the  wind. 

Upon  the  whole,  I  think  both  vessels  in  fault,  and  that  the 
loss  mupt  be  apportioned. 
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The  proper  mode  of  proving  the  execntion  of  a  bill  of  lading,  considered. 

Where  a  bDl  of  lading  acknowledged  the  receipt,  in  good  order  and  condition, 
of  casks  containing  bristles,  which  were  covered  with  matting,  and  well  se- 
cured by  cords  around  the  body  and  ends,  and  engaged  to  deliver  them  in 
like  good  order  and  condition  to  the  consignees,  and  also  contained  the  clause, 
"  weight  and  contents  unknown : ''  ITeld^  that  there  was  no  admission  by  the 
master,  in  the  bill  of  lading,  as  to  the  condition  of  the  goods,  beyond  that  visi- 
ble to  the  eye,  or  apparent  firom  handling  the  casks  or  their  outside  protection. 

When  a  question  arises  as  to  the  condition  of  the  contents  of  such  casks,  in  a 
case  where  such  a  clause  is  found  in  the  bill  of  lading,  the  burden  rests  on 
the  shipper,  in  the  first  instance,  to  prove  the  condition  of  the  goods  at  the 
time  of  shipment ;  and,  in  the  absence  of  such  proof,  the  carrier  is  not  properly 
chargeable  for  the  condition  of  such  contents. 

If  the  external  covering  of  the  goods  is  damaged  when  they  are  delivered,  so 
as  to  account  for  an  iigury  to  the  contents,  the  evidence  may  be  dispensed  with, 
the  admission  in  the  bill  of  lading  being /Trtma  fads  sufficient 

(Before  Nxlson,  J.,  Southern  District  of  New  Tork,  September  15th,  1856). 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  against 
the  bark  Colnmbo,  to  recover  damages  for  injury  to  one  of 
thirteen  casks  of  bristles,  shipped  by  that  vessel  from  Ham- 
burg to  New  Tork.  The  libel  averred  that  the  goods  were 
shipped  under  a  bill  of  lading  by  which  the  master  acknowl- 
edged the  receipt  of  the  goods  on  board  of  the  vessel  in 
good  order  and  condition,  and  engaged  to  deliver  them  in 
like  good  order  and  condition  to  the  consignees.  The  answer 
denied  the  allegations  of  the  libel.  After  a  decree  in  the 
District  Court  in  favor  of  the  libellants,  the  claimants  ap- 
pealed to  this  Court.  The  facts  sufficiently  appear  in  the 
opinion  of  the  Court. 

Alaii9on  Naah^  for  the  libellants. 

Cha/rles  Donohue^  for  the  claimants. 

Nelson,  J.    The  casks  containing  the  bristles  in  this  case 
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were  slightly  made,  in  the  form  of  barrels  or  hogsheads,  cov- 
ered with  matting,  and  well  secnred  by  cords  around  the 
body  and  ends.  The  cartman  who  carried  the  goods  from 
the  ship,  went  into  the  hold  of  the  vessel,  to  assist  in  taking 
them  oat,  and,  when  he  pressed  his  foot  upon  the  cask  in 
question,  he  discovered  it  was  broken.  It  did  not  appear  to 
be  injured  till  he  put  his  foot  on  it,  and  it  could  have  been 
raised  from  the  ship  without  discovering  the  break.  It  was 
found  broken  at  the  bilge,  when  the  matting  was  removed, 
after  it  was  delivered  at  the  store. 

The  bill  of  lading  was  not  proved,  either  in  the  Court 
below  or  in  this  Court,  and  I  entei*tain  strong  doubts  if  it 
should  be  regarded  as  a  part  of  the  case.  The  cl^k  who 
testifies  that  it  was'  received  in  a  letter  from  the  shippers  at 
Hamburg  to  the  consignees  at  this  port,  speaks  only  from 
hearsay,  and  not  of  his  own  knowledge ;  and,  even  if  he  did, 
his  evidence  can  hardly  be  r^arded  as  proof  of  its  execution 
by  the  master.  The  delivery  of  the  goods  by  the  master  to 
the  consignees  named  in  it,  may  raise  an  implication  in  favor 
of  the  genuineness  of  the  instrument.  But  the  evidence  is 
very  loose,  and  it  might  lead  to  abuse  if  such  evidence  were 
to  be  allowed  as  generally  satisfactory.  I  do  not  mean,  how- 
ever, to  put  my  opinion  upon  this  part  of  the  case. 

The  bill  of  lading  produced  contains  the  clause,  "  weight 
and  contents  unknown."  When  the  matting  and  ropee  were 
removed,  the  bristles  in  the  cask  were  found  to  be  very  much 
deranged,  and  the  bunches  were  broken  and  in  confusion,  so 
as  to  make  it  difficult  to  assort  them.  Kow,  as  I  understand 
the  effect  of  this  clause  in  the  bill  of  lading,  there  is  no  ad- 
mission by  the  master  as  to  the  condition  of  the  goods,  beyond 
that  visible  to  the  eye,  or  apparent  from  handling  the  casks 
or  boxes,  or  their  outside  protection,  whatever  it  may  be.  If 
the  clause  does  not  means  this,  I  am  not  aware  that  any  effect 
can  be  given  to  it.    {Clark  v.  'BwmweUy  12  How,^  272). 

It  is  observed  by  Mr.  Abbott,  {Ab^U  on  SAipp.^  216),  that 
"  if  there  is  any  dispute  about  the  quantity  or  condition  of 
the  goods,  or  if  the  contents  of  casks  or  bales  are  unknown. 
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the  wordd  of  the  bill  of  lading  Bhonld  be  varied  accordingly." 
Ab  far  as  my  experience  goes^  I  think  this  effect  of  the  clause 
is  in  accordance  with  the  general  nnderstanding  of  those 
concerned  in  the  carrying  of  goods — shippers  and  owners. 
When,  therefore,  a  qnestion  arises  as  to  the  condition  of  the 
contents  of  casks  or  bales,  in  a  case  where  this  clause  is  in- 
serted in  the  bill  of  lading,  the  burden  rests  upon  the  ship- 
per, in  the  first  instance,  to  prove  the  condition  of  the  goods 
at  the  time  of  shipment ;  and  I  remember  several  cases  be- 
fore me  in  which  commissions  were  executed  on  his  behalf 
abroad,  and  an  elaborate  inquiry  made  for  the  purpose  of 
establishing  the  fact.  If  the  external  covering  of  the  goods 
is  damaged  when  they  are  delivered,  so  as  to  account  for  an 
injury  to  the  contents,  then  the  evidence  may  be  dispensed 
with.  The  admission  in  the  bill  of  lading  would  then  be 
prima  facie  8ufl9cient. 

It  was  said,  on  the  argument,  that  the  external  covering 
or  protection,  in  this  case,  was  damaged,  and  that  if  it  was 
in  that  condition  at  the  time  the  goods  were  shipped,  the 
master  must  have  known  it,  or  at  least  is  chargeable  with 
knowledge  of  it.  But  I  am  not  satisfied  that  this  is  a  just 
or  reasonable  conclusion  fi*om  the  evidence.  The  cartman 
states  that  the  cask  was  apparently  externally  uninjured,  and 
that  it  might  have  been  raised  firom  the  hold  without  discov- 
ering the  break ;  and,  if  so,  it  might  have  been  stowed  there 
without  discovering  the  fact.  Indeed,  it  appears,  from  the 
evidence,  that  the  covering  of  the  cask  with  the  mat,  well 
secured  with  cords  both  around  the  body  and  ends,  would 
prevent  any  discovery  of  the  break,  unless  there  was  some 
special  examination.  It  seems  to  me,  therefore,  that  the  case 
is  one  in  which  eflEect  should  be  given  to  the  clause  in  ques- 
tion, and  in  which  tlie  burden  lay  upon  the  libellants  to 
prove  the  condition  of  the  contents  at  the  time  the  goods 
were  delivered  on  board  of  the  ship ;  and  that,  in  the  absence 
of  such  prooi^  the  carrier  is  not  properly  chargeable  for  the 
condition  of  the  contenta.  It  would  be  very  unjust  to  charge 
him,  if  they  were  delivered  to  the  consignee  in  the  condition 


524  SOUTHEBN  DISTRIOr  OP  NEW  YORK, 

Cobb  V.  Howard. 

in  which  they  were  received  on  the  ship ;  and,  for  aught  that 
is  stipulated  in  the  bill  of  lading,  I  think  they  were.  The 
decree  must  be  reversed,  with  costs. 


William  Cobb  v8.  John  T.  Howabd  and  othebs. 

It  is  every  day's  practice,  in  the  Admiralty,  to  allow  suits  to  be  brought  in  tiie 
name  of  the  assignee  of  a  chose  in  action. 

The  transferee  of  a  passage-ticket  can  bring  an  action  in  penonam  in  his  own 
name,  in  the  Admiralty,  for  a  breach  of  the  contract  contained  in  the  ticket. 

Where  A.  contracted,  at  New-York,  to  have  a  Tessel  at  Panama  at  a  certain  time, 
to  carry  passengers  to  San  Francisco,  and  received  their  fare  in  advance, 
but  the  vessel,  being  disabled,  by  stress  of  weather,  on  her  voyage  from  New- 
York  to  Panama,  did  not  arrive  there  by  the  time  specified :  ffdd^  that  this 
was  no  excuse  for  the  non-fulfilment  of  the  contract,  and  that  A.  was  liable  to 
return  the  passage-money. 

Until  a  passenger  becomes  connected  with  a  vessel  as  a  passenger  on  board,  he 
is  in  no  way  subject  to  her  casualties  or  misfortunes  occniring  through  stress 
of  weather  or  otherwise. 

(Before  Nelson,  J.,  Southern  District  of  New-York,  September  2Sd,  1866). 

This  was  a  libel  in  personam,  filed  in  the  District  C!ourt,  to 
recover  the  sum  of  $1,500  and  interest,  for  the  breach  of  a 
contract,  made  at  New  York,  to  convey  ten  passengers  in  the 
steamship  New  Orleans  from  Panama  to  San  Francisco,  the 
vessel  to  leave  on  her  trip  in  the  month  of  April,  1850.  The 
fare  paid  was  $150  for  each  passenger,  and  an  engagement 
was  given  for  each  passage  in  the  form  of  a  ticket.  The  ten 
purchasers  presented  themselves  at  Panama  on  the  1st  of 
April,  to  take  their  passage ;  but  the  vessel  had  not  then  ar- 
rived, and  did  not  arrive  till  the  month  of  August  following. 
She  left  the  port  of  New  York  in  February,  but  encountered 
rough  and  stormy  weather,  and  was  obliged  to  put  into  St. 
Thomas  for  repairs,  where  she  was  detained  a  long  time; 
and  this  was  probably  known  to  the  passengers  at  Panama. 
The  brig  Anna,  belonging  to  the  libellant,  was  at  that  place 
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in  April,  and  sailed  from  thence  to  San  Francisco  on  the  3d 
of  the  month.  The  ten  passengers  took  passage  in  her,  and 
transferred  their  tickets  to  her  master  for  their  fare,  and  he 
transferred  them  to  the  libellant.  The  District  Conrt  decreed 
in  favor  of  the  libellant,  and  the  respondents  appealed  to  this 
Conrt 

Wdcame  H.  Beebe  and  Charles  DonoKue^  for  the  libellant. 

Frcmcis  B.  (hitting  and  John  Sherwood^  for  the  respond- 
ents. 

Nelson,  J.  It  is  objected  that  this  suit  is  not  brought  in 
the  name  of  the  original  parties  to  the  contract ;  but  it  is 
every  day's  practice,  in  the  Admiralty,  to  allow  suits  to  be 
brought  in  the  name  of  the  assignee  of  a  chose  in  action. 
The  libellant  is  the  real  owner  of  the  tickets,  and,  therefore, 
the  proper  person  to  bring  the  suit,  and  in  his  own  name. 

It  is  also  objected,  that  the  disabling  of  the  !New  Orleans 
by  stress  of  weather  excuses  the  fulfilment  of  the  contract  at 
the  time  provided  for.  How  this  might  be  in  a  case  where 
the  passenger  was  on  the  vessel  at  the  time  of  the  casualty 
which  caused  the  delay  in  the  voyage,  it  is  not  now  neces- 
sary to  determine.  Certainly,  until  the  passenger  becomes 
connected  with  the  vessel  as  a  passenger  on  board,  he  is  in 
no  way  subject  to  her  casualties  and  misfortanes,  occurring 
through  stress  of  weather  or  otherwise.  He  is  a  stranger  to 
her.  The  contract  bound  the  owner  to  have  his  vessel  at  the 
place  and  time  designated.  He  had  stipulated  that  as  part 
of  the  consideration  for  the  price  paid,  and  had  assumed  the 
responsibility  of  performance ;  and  the  failure  operated  as  a 
breach  of  the  engagement,  and  made  him  liable  to  return  the 
.  price  paid.  The  winds  and  waves,  or  the  weather,  are  no 
excuse  for  the  non-fulfilment  of  the  contract  as  to  the  time 
of  the  commencement  of  the  voyage.  If  those  circumstances 
had  been  intended  as  elements  of  it,  they  should  have  been 
expressly  provided  for  by  the  owner ;  and  then  all  parties 
concerned  would  have  understood  it. 
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It  is  said  that  the  pasBengers  shotQd  have  waited  at  Panama 
through  the  month  of  April,  and  that  the  owner  had  the 
whole  month  to  famish  his  veBsel  there.  Admitting  that  he 
had  the  month,  the  ntmoet  that  can  be  claimed  is,  that  the 
passengers  took  the  risk,  if  the  vessel  arrived  within  the 
month,  of  losing  their  right  to  demand  a  retnm  of  the  fare. 
There  was  no  abandonment  of  the  voyage,  for  the  tickets  for 
the  passage-money  were  appropriated  to  the  completion  of 
it.  The  passengers  doubtless  knew  the  disabled  condition  of 
the  I^ew  Orleans,  and  that  she  could  not  arrive  at  Panama 
in  time  to  fulfil  her  engagement ;  and  it  would  have  been  an 
idle  act  to  have  waited  through  the  month,  especiallj  as 
there  seems  to  have  been  no  provision  made  by  the  owners 
for  the  substitution  of  another  vessel,  nor  indeed,  for  aught 
that  appears,  any  interest  or  concern  taken  in  the  matter. 

The  decree  below  was  right,  and  should  be  affirmed. 


i**« 


Thb  Pbobpsot. 

la  a  Kbel  in  rem  against  a  reaael  for  supplies  fiirnlshad,  the  bwden  lies  upon 
the  ekomaiit  to  show  thai  the  credit  was  giren  not  to  the  tess^  but  to  her 
owner. 

In  order  to  make  ont  a  case  that  wiU  avoid  a  lien  against  a  remel  because  of 
delay  in  enforcing  it,  there  most  be  something  more  ti^  mere  lapse  of  time— 
unless  the  delay  be  sneh  that  the  Court,  in  analogy  to  the  statute  of  limitatiotts^ 
would  hold  the  debt  barred— there  must  be  unreai<»able  neglect  and  delay, 
operating  to  the  pr^udice  of  third  penonsi  after  opportuidties  have  existed  to 
enforce  the  lien. 

(Before  Niuoff,  J.,  Southern  District  of  Kew  Tork,  September  Mth,  1S56). 

This  was  a  libel  in  rem^  filed  in  the  District  Court,  against 
the  bark  Prospect,  a  foreign  yessel,  Yor  supplies  furnished  to 
her  in  June  and  Julj^  1861,  amounting  to  $455.27.  After  a 
decree  by  the  District  Court  in  favor  of  the  libellants,  the 
claimants  appealed  to  this  Court 
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ErastuB  G.  Benedictj  for  the  libellants. 

Wdoame  JS.  Beele  and  ChaHes  Donohue^  for  the  claimants. 

Kelson,  J.  The  main  defence  in  this  case  is^  that  the  sup- 
plies were  furnished  on  the  credit  of  the  owna*s  of  the  ves- 
sel. Bat  the  bill  for  them  was  charged  and  rendered,  in  the 
usual  way,  against  the  vessel  and  owners ;  and  there  is  noth- 
ing in  the  proofs  sufficient  to  rebut  or  diq>rove  the  presump- 
tion of  law,  arising  out  of  the  transaction,  that  the  credit  was 
given  to  the  vessel.  The  burden  lay  upon  the  claimants  to 
show  affirmatively  that  it  was  given,  not  to  the  vessel,  but  to 
the  owners* 

It  is  ftirther  insisted,  that  there  has  been  great  and  unrea- 
sonable delay  in  enforcing  the  lien,  and  that,  in  the  mean 
time,  a  portion  of  the  interest  in  the  vessel  has  passed  by 
transfer  into  the  hands  of  JxmA  fde  purchasers,  and  that  it 
would  be  inequitable  and  unjust,  under  these  circumstances, 
to  enforce  the  Uen.  The  burden  of  this  ground  of  defence, 
also,  rests  upon  the  claimants.  They  must  make  out  such 
laches  as  would  in  law  operate  to  forfeit  the  lien.  On  looking 
into  the  proofs,  I  find  no  such  evidence  in  the  case.  The 
vessel  left  die  port  soon  after  the  stores  were  famished,  and, 
for  aught  that  appears,  this  libel  was  filed  at  the  first  oppor- 
tunity that  was  i^<H*ded  i^er  her  return.  In  order  to  make 
out  a  case  that  will  have  the  effect  to  avoid  a  lien,  from  delay 
in  enforcing  it  against  a  vessel,  .there  must  be  something 
more  than  mere  lapse  of  time — ^unless,  indeed,  the  delay  be 
such  that  the  Court,  in  analogy  to  the  statate  of  limitations 
would  hold  the  debt  to  be  barred — ^there  must  be  unreason- 
able neglect  and  delay,  operating  to  the  prejudice  of  third 
persons,  after  opportunities  have  existed  to  enforce  the  lien. 

I  think  that  the  decree  below  is  right  and  should  be  af- 
firmed. 
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Ibaao  Wortman  vs.  Walter  S.  Grefftth  and  another. 

Where  the  owner  of  a  Bhip-yard  hauled  up  a  vessel  on  bis  ways,  charging  for 
that  serviee,  and  also  a  per  diem  for  the  time  she  was  on  the  ways  while 
being  repured  by  another  person :  Held,  that  the  service  was  one  rendered 
in  the  repair  of  the  vessel,  and  that  the  Admiralty  had  jurisdiction  of  a  libel 
in  pereonam  to  recover  for  the  service. 

The  nature  of  a  contract  or  service,  and  not  the  question  whether  the  contract  is 
made,  or  the  service  is  rendered,  on  the  land  or  on  the  water,  is  the  proper  test 
in  determining  whether  the  Admiralty  has  or  has  not  jurisdiction. 

(Before  Nelson,  J.,  Southern  District  of  New  Tork,  September  24th,  1866). 

This  was  a  libel  in  peraonarrl^  filed  in  the  District  Conrt, 
to  recover  compensation  for  services  rendered  by  the  libellant 
in  repairing  a  steamboat.  The  District  Court  decreed  for  the 
libellant,  and  the  respondents  appealed  to  this  Court. 

Era%tu%  C.  Benedict^  for  the  libellant. 

Cornelius  Van  Sarvt/ooord^  for  the  respondents. 

Nelson,  J.  The  libellant  is  the  owner  of  a  ship-yard,  to- 
gether with  apparatus,  consisting  of  a  railway-cradle  and 
other  fixtures  and  implements,  used  for  the  purpose  of  haul- 
ing up  vessels  out  of  the  water,  and  sustaining  them  while 
they  are  being  repaired.  Certain  rates  of  compensation  are 
charged,  regulated  by  the  tonnage  of  the  vessel,  for  hauling 
her  up  on  the  ways,  and  a  per  diem  charge  is  made  for  the 
time  occupied  while  she  is  under  repair,  in  cases  where  the 
owner  of  the  yard  and  apparatus  is  not  employed  to  do  the 
work,  but  the  repairs  are  made  by  other  ship-meters,  as  in 
the  present  instance. 

The  main  controversy  in  the  Court  below  related  to  the 
terms  upon  winch  the  service  was  to  be  rendered.  Judge 
Hall,  who  heard  the  case,  settled  the  amount,  upon  his  view 
of  the  evidence,  at  $681.97,  and  I  am  not  disposed  to  inter- 
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fere  with  his  coDchision.  The  proofe  are  conflictiDg,  and  not 
very  clear  either  way  in  respect  to  the  agreement. 

The  doubt  I  have  had  in  the  case  is  upon  the  objection 
raised  to  the  jurisdiction  of  the  Court — a  point  not  taken  in 
the  Court  below.  It'  is  claimed  by  the  counsel  for  the  re- 
spondents, that  the  agreement  for  the  service  rendered  is  to 
be  regarded  simply  as  a  hiring  of  the  yard  and  apparatus  ; 
and,  certainly,  if  this  be  the  true  character  of  the  transaction, 
there  would  be  great  difficulty  in  upholding  the  jurisdiction. 
On  the  other  side,  it  is  contended  that  the  service  rendered 
was  a  service  in  the  repairs  of  the  vessel,  and  was  as  much  a 
part  of  them  as  the  ^ork  of  the  ship-master,  or  the  materials 
furnished  by  him.  * 

There  can  be  no  doubt,  that  in  cases  where  the  ship-master 
owning  the  ship-yard  and  apparatus,  is  employed  to  make 
the  repairs,  the  service  in  question  enters  into  and  becomes 
part  of  the  contract,  and  is  thus  the  appropriate  subject  of 
Admiralty  jurisdiction.  And  the  question  is,  whether  any 
well-founded  distinction  exists  between  a  transaction  of  that 
character  and  the  present  one.  The  owner  of  the  yard  and 
apparatus,  together  with  his  hands,  superintends  and  con- 
ducts the  operation  of  raising  and  lowering  the  vessel,  and 
also  of  fixing  her  upon  the  ways,  preparatory  to  the  repairs. 
The  service  requires  skill  and  experience  in  the  business,  and 
is  essential  in  the  process  of  repair.  I  do  not  go  into  the 
question  whether  this  is  a  contract  made,  or  a  service  ren- 
dered, on  the  land  or  on  the  water.  It  undoubtedly  partakes 
of  both  characters.  But,  I  am  tree  to  confess,  1  have  not 
much  respect  for  this  and  other  like  distinctions  that  have 
sometimes  been  resorted  to,  for  the  purpose  of  ascertaining 
when  the  Admiralty  has,  and  when  it  has  not,  jurisdiction. 
The  nature  and  character  of  the  contract  and  of  the  service 
have  always  appeared  to  me  to  be  sounder  guides  for  deter- 
mining the  question. 

Although  a  distinction  may  be  made  between  this  case,  in 
the  aspect  presented,  and  the  case  where  the  ship-master  is 
employed  to  make  the  repairs,  I  am  inclined  to  think  that  it 
85 
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is  not  a  substantial  one,  and  that,  to  adopt  it,  would  be  yield- 
ing to  a  refinement  which  I  am  always  reluctant  to  incorpo- 
rate into  judicial  proceedings,  A  distinction,  to  be  practical, 
should  be  one  of  substance,  and  one  which  strikes  the  com- 
mon sense  as  founded  in  reason  and  justice. 

I  must,  therefore,  overrule  the  point  of  jurisdiction,  and 
affirm  the  decree. 


August  Belmont  vs.  William  Tysok. 

« 

Where  a  Teasel  was  chartered,  by  A.  to  B.,  to  carry  a  ftUl  cargo  of  timber  from 
Apalachicola  to  Liverpool,  at  a  specified  freight  per  load  of  so  many  feet, 
payable  at  Liyerpooi,  with  a  stipulated  demurrage  for  detention,  and  it 
appeared  that  she  took  on  board,  in  the  harbor  of  Apalachicola,  aU  she 
could  safely  take,  in  view  of  her  draft  of  water,  and  then  went  outside  to  a 
proper  place  to  complete  her  loading,  she  drawing,  when  fully  laden,  from 
two  to  three  feet  more  water  than  the  greatest  depth  on  the  bar,  and  the 
charterer  claimed  that  he  was  not  bound  to  put  on  board  any  caigo  outdde : 
Held,  that  the  charterer  was  chargeable  with  knowledge  of  the  tonnage  and 
draft  of  water  of  the  vessel,  and  of  the  state  of  the  harbor ;  that  the  parties 
must  be  presumed  to  have  understood  that  the  vessel  was  to  go  outside  to 
finish  her  loading ;  and  that  the  charterer  was  liable  for  the  stipulated  demur- 
rage, while  the  vessel  was  detained  outside,  waiUng  for  caigo. 

Held,  also,  that  the  charterer  was  liable  to  pay,  at  Liverpool,  the  stipulated 
freight,  without  reference  to  any  custom  there,  as  to  deducting  for  defective 
pieces  of  timber. 

ffeldj  also,  that  an  arbitration  entered  into,  at  Liverpool,  between  the  consignee 
of  the  vessel  and  the  consignee  of  the  cargo,  as  to  the  rule  of  measurement 
of  the  timber,  which  resulted  in  an  award  in  favor  of  the  charterer,  was  not 
binding  upon  the  charterer,  and  that,  therefore,  it  could  not  bind  the  owner 
of  the  vessel. 

(Before  Nklbon,  J.,  Southern  District  of  New  Tork,  September  27th,  1866). 

This  was  a  writ  of  error  to  the  District  Court.  Tyson 
brought  a  suit  in  that  Court  against  Belmont,  who  was  con- 
sul of  the  Emperor  of  Austria,  to  recover  damages  for  the 
breach  of  a  charter-party,  made  at  New  York,  January  81st, 
1848,  by  which  the  ship  Probus  was  chartered  by  Tyson  to 


SEPTEMBER,  1866.  531 


Belmont  v.  Tjbod. 


Belmont,  for  a  Toy  age  from  New  Tork  to  Apalachicola,  and 
thence  to  Liverpool.  The  charter  was  of  the  whole  of  the 
vessel.  By  it,  Belmont  agreed  to  furnish  her  with  a  full 
cargo  of  timber,  one  half  of  the  cargo  to  consist  of  spars  64 
to  80  feet  long,  23  to  31  inches  diameter  at  the  butt,  and  15 
to  20  inches  diameter  at  top ;  the  other  half  to  consist  of 
square  timber,  25  to  50  long,  and  12  to  18  diameter,  and  deck 
plank,  with  the  necessary  quantity  of  small  pieces  for  stow- 
age, consisting  of  pine,  oak,  and  cedar.  Belmont  guaranteed 
that  the  whole  of  the  cargo  should  be  ready  in  Apalachicola 
on  the  arrival  of  the  vessel,  and  that  it  should  be  sent  to  the 
vessel  as  fast  as  the  captain  might  require,  and  the  state  of 
the  weather  might  allow  ;  and,  in  case  the  vessel  was  longer 
detained,  Belmont  agreed  to  pay  demurrage,  at  the  rate  of 
100  Spanish  milled  dollars  per  day,  for  every  day's  detention, 
which  should  happen  by  his  fault,  or  that  of  his  agent. 
The  freight  was  to  be  eighty  shillings,  British  sterling,  per 
load  of  fifty  feet,  string  measurement,  with  five  per  cent. 
primage,  payable  immediately  on  the  landing  of  the  timber. 
At  the  trial,  before  Betts,  J.,  in  February,  1852,  the  jury 
found  a  verdict  for  the  plaintiff  for  $7,484  24.  The  breaches 
alleged  were  the  failure  to  have  the  cargo  ready  at  Apalachi- 
cola ;  the  failure  to  furnish  a  full  cargo ;  and  the  detention  of 
the  vessel  eighteen  days  at  Apalachicola,  waiting  for  cargo. 
After  judgment,  Belmont  sued  out  a  writ  of  error  from  this 
Court. 

Daniel  Lord  and  Jeremiah  Larocque^  for  tlie  plaintiff  in 
error. 

Francis  B.  Cutt/in^^  for  the  defendant  in  erroi . 

Nelson,  J.  I.  One  of  the  principal  questions  arising  in 
this  case  is,  whether  or  not,  according  to  the  true  interpreta- 
tion of  the  charter-party,  the  charterer  was  bound  to  furnish 
cargo  for  the  vessel  outside  of  the  west  pass  into  the  harbor 
of  Apalachicola  ?  The  Judge  charged  that,  if  the  jury  found 
that  the  vessel  was  as  deep  as  it  was  prudent  to  load  her 
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inside  of  the  pass,  and  that  the  master  went  to  a  proper 
place  outside  in  order  to  complete  the  lading,  the  parties 
mnst  be  presumed  to  have  understood  that  the  vessel  was  to 
go  outside  to  finish  loading,  as,  upon  the  contract,  she  was  to 
have  a  full  cargo.  The  two  entrances  into  the  harbor  are 
called  the  east  and  west  passes.  The  east  pass  will  enable 
vessels  to  enter  drawing  some  sixteen  feet  of  water ;  the  west 
those  drawing  about  thirteen.  The  ship,  in  this  case,  entered 
the  east  pass,  anchored,  and  took  i^  timber  until  she  drew 
the  sixteen  feet,  and  then  passed  out,  and  anchored  at  the 
month  of  the  west  pass,  to  complete  her  cargo.  When  fully 
laden,  she  drew  from  eighteen  to  nineteen  feet  of  water. 

It  is  insisted,  on  the  part  of  the  charterer,  that  he  was  not 
bound  to  furnish  cargo  beyond  the  quantity  which  the  vessel 
could  receive  within  the  passes,  and  get  safely  out  to  sea. 
The  owner  claims,  however,  that  he  was  entitled  to  have  a 
full  cargo,  and  that  the  charterer  was  bound  to  furnish  out- 
side the  remainder  necessary  to  complete  it ;  and  this  upon 
the  principle,  that  the  charterer  must  be  presumed  to  have 
known  the  size  and  character  of  the  ship,  and  the  state  of 
the  harbor  at  the  place  of  loading,  and  that  a  full  cargo 
could  not  be  put  on  board  unless  a  part  of  it  were  to  be 
taken  in  outside  of  the  passes.  There  is  some  evidence  in 
the  case  that  this  is  the  custom  in  the  instance  of  large  ships 
receiving  cargo  at  that  port.  The  evidence,  however,  is 
slight,  and  the  case  in  the  Court  below  was  not  put  upon  that 
ground.  The.  voyage  was  from  Apalachicola  to  Liverpool, 
with  a  cargo  of  timber  particularly  specified.  The  whole 
ship  was  chartered,  the  freight  to  be  eighty  shillings  sterling 
per  load.  The  owner  was,  therefore,  deeply  interested  in 
having  a  full  cargo ;  and,  if  the  charterer  is  chargeable  with 
a  knowledge  of  the  tonnage  and  draft  of  water  of  the  sliip, 
and  of  the  state  of  the  harbor,  as  I  am  inclined  to  think  he 
is,  then,  as  he  stipulated  to  supply  a  full  cargo,  it  seems  to 
me  that  the  ruling  of  the  Court  below  was  right,  and  accord- 
ing to  the  fair  intent  and  meaning  of  the  charter-party.  The 
full  cargo  was,  in  point  of  fact,  delivered  outside  of  tiie  west 


SEPTEMBER,  1806.  533 


Belmont  v.  Tysoxi. 


pass — that  is,  the  cargo  was  completed  at  that  place.  It  is 
claimed,  however,  on  the  part  of  the  shipper,  that  this  was 
upon  condition  of  waiving  any  claim  for  demurrage,  which  is 
denied  by  the  master. 

11.  The  next  material  question  in  the  case  is,  whether  or 
not  an  arbitration  between  the  consignees  of  the  ship  and 
those  of  the  cargo  at  Liverpool,  in  respect  to  the  measure- 
ment of  the  timber,  is  binding  upon  the  owner  of  the 
vessel.  The  consignees  of  the  cargo  claimed  that,  according 
to  the  custom  of  that  port,  the  freight  was  to  be  paid  per 
load,  solid  measure — that  is,  defective  pieces,  on  account  of 
splits,  sap  and  bark,  were  not  to  be  counted — which  made  a 
difference  in  the  freight,  in  this  case,  of  over  three  thousand 
dollars.  There  was  a  deduction  of  one  hundred  and  fifty 
loads  in  consequence  of  these  defects.  A  dispute  arose  as  to 
the  measurement,  whether  it  should  be  according  to  the  rule 
at  Apalachicola  or  that  at  Liverpool ;  and  the  consignees  of 
the  ship,  and  those  of  the  cargo,  referred  the  question,  as 
above  stated.  Tlie  arbitrators  decided  in  favor  of  the  usage 
at  Liverpool,- and  that  the  measurement  must  be  as  between 
vendor  and  vendee,  in  the  case  of  a  sale.  The  reasonable- 
ness of  this  usage,  if  it  exists,  is  not  very  apparent.  Certain- 
ly, the  master  or  owner,  in  this  case,  had  no  right  to  dictate 
as  to  the  quality  of  the  timber  put  on  board.  The  cargo  was 
selected  and  delivered  at  the  ship's  tackle  by  the  agent  of 
the  charterer.  Even  if  such  a  custom  exists  at  Liverpool,  as 
it  respects  .the  consignee  of  the  cargo,  I  doubt  if  it  can  be  re- 
garded as  a  defence  in  a  suit  against  the  charterer  for  the 
freight.  I  can  understand  his  contract  in  no  other  way  than 
as  stipulating  to  pay  the  eighty  shillings  sterling  for  every 
load  of  timber  of  such  qnality  as  he  has  delivered  on  board. 
This  is,  I  think,  the  clear  sense  of  it.  According  to  the 
usage,  as  claimed  at  Liverpool,  if  the  whole  cargo  which  the 
shipper  saw  fit  to  ship,  were  there  deemed  not  merchantable, 
no  freight  at  all  would  be  due  or  collectable. 

The  question  here,  however,  is  as  to  the  effect  of  the  arbi- 
tration.   The  Court  below  held  that  it  could  not  bind  the 
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charterer,  and  that,  as  the  award  must  be  mutual,  it  did  not 
bind  the  owner.  I  am  inclined  to  think  this  position  sounds 
As  I  hold  the  true  construction  of  the  charter-party  to  be, 
that  the  charterer  was  bound  to  pay  the  freight  at  Liverpool 
according  to  the  measurement  at  Apalachicola,  that  is,  with- 
out excluding  bark,  sap,  or  splits,  I  do  not  see  that  tlie  con- 
signee of  the  cargo  had  any  power,  in  the  absence  of  Bel- 
mont, to  change  it.  If  the  award  had  been  adverse  to  him, 
he  might  have  repudiated  it.  If  the  consignee  had  paid 
higher  freight  than  was  stipulated  for  in  the  charter-party, 
clearly,  he  could  not  recover  it  of  the  consignor-owner;  and, 
if  such  higher  freight  had  been  paid  after  an  arbitration, 
that  would  not,  I  think,  help  the  case.  The  same  principle 
is  also  applicable  to  the  consignee  of  the  ship.  Keither  he 
nor  the  master  had  any  power  to  change  the  contract  of  the 
owner.  So  far  as  respects  the  authority  of  the  consignee 
of  the  ship  in  this  case,  it  may  be,  upon  the*  facts,  that  the 
master,  who  was  part  owner,  and  was  present,  acting  in  the 
matter,  though  he  did  not  sign  the  submission,  would  be 
bound,  and  hence  that  the  award  would  operate  upon  his 
interest.  This  branch  of  the  case  must,  therefore,  rest  upon 
the  position  laid  down  by  the  Court  below,  namely,  that 
the  award  was  void  as  it  respected  the  rights  of  the  char- 
terer; and  that,  if  so,  it  could  not  operate  to  bind  the 
other  party. 

There  is  another  consideration  that  should  be  stated.  If, 
as  is  asserted,  it  is  the  custom  at  Liverpool  to  pay  the  freight 
according  to  the  measurement  at  that  port,  and  not  at  the 
port  of  shipment,  the  usage  can  prevail  only  in  cases  where 
such  measurement  is  not  inconsistent  with  the  contract  in  the 
charter-party,  or  can  prevail  only  as  it  respects  the  implied 
engagement  of  the  consignee  to  pay  the  freight,  leaving  the 
obligation  of  the  shipper  to  stand  upon  his  contract  of 
affreightment ;  for,  it  would  be  difficult  to  admit  that  any 
custom  or  usage,  however  well  settled,  could  be  allowed  to 
change  his  express  agreement.  In  this  view,  the  arbitration 
in  the  case  may  possibly  be  regarded  as  a  mode  of  ascertain- 
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ing  the  amount  of  freight  to  be  paid  by  the  consignee, 
leaving  the  contract  in  the  charter-party  unaffected,  except 
so  far  as  the  payment  of  the  freight  at  Liverpool  may  be 
taken  in  abatement  of  the  amount  due  from  the  shipper. 

There  are  some  minor  points  raised  in  the  case,  but,  if  the 
ruling  of  the  Court  can  be  maintained  upon  the  two  ques- 
tions that  I  have  noticed,  I  think  the  case  free  from  difficul- 
ty. These  questions  are  somewhat  embarrassing,  but,  for  the 
reasons  stated,  I  am,  as  at  present  advised,  inclined  to  concur 
in  the  disposition  of  the  case  by  the  Court  below,  and  to 
affirm  the  judgment. 


William  B.  Siokbls  vs.  William  Borden. 

The  principle  of  the  invention  covered  by  Sickels'  patent  of  September  19tb, 
1845,  for  a  **  method  of  tripping  the  drop  cut-off  valves  of  steam-engines,  and 
regulating  and  adjusting  the  same,*'  explained. 

The  mere  discovery  of  a  new  idea  is  not  the  subject  of  a  patent.  It  must,  in 
order  to  bo  patentable,  be  embodied  in  working  machinery,  and  adapted  to 
practical  use. 

Rules  for  determining  the  infringement  of  a  patent,  stated. 

The  mere  form  of  the  defendant's  machinery  must  be  disregarded,  and  the  sub- 
stance of  its  arrangement,  and  its  method  of  working,  must  be  looked  into, 
for  the  purpose  of  seeing  whether  the  plaintifTs  ideas  are  incorporated  in  it. 

If  the  plaintiff's  invention  be  a  machine,  it  is  infringed  by  a  machine  which  in- 
corporates, in  its  structure  and  operation,  the  substance  of  the  invention,  that 
is,  an  arrangement  which  performs  the  same  service,  or  produces  the  same 
effect,  in  the  same  way,  or  substantially  the  same  way. 

The  doctrines  of  the  cases  of  Walion  v.  Potter,  {W^tHer's  Pat,  Cas.^  686),  and 
BoviU  V.  Mbore^  {Dav,  Pat.  Cas,^  861,  405),  on  the  subject  of  infringement, 
approved. 

If  a  patentee  has  an  established  patent  fee,  that  sum,  with  the  interest,  con- 
stitutes the  measure  of  danuiges  for  an  infringement.  If  not,  then  the  profits 
which  the  infringer  has  made  by  the  use  of  the  invention,  may  be  taken  as 
the  measure. 

Where,  for  the  purpose  of  introducing  his  invention  to  public  notice,  a  patentee 
has  accepted  small  patent  fees  in  particular  cases,  that  consideration  should 
be  taken  into  account  by  a  jury,  in  fixing  a  patent  fee  as  a  measure  of  dam- 
ages. 
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The  kdopdOD,  bjr  ■  Jutj,  ot  the  patent  lee  as  the  m««mre  of  damigei  for  iiifniig»- 
meal  bj  the  use  or  a  macliine,  opemtes  to  vest  to  the  defenduit  the  tight  to 
uae  the  mftcbina  during  the  term  of  the  patent 

(Befora  NiLSOV,  J.,  Southern  District  of  Ifeir  Tork,  NoTember  Stli,  1806). 

Tbib  waa  an  action  on  the  case,  tried  before  Mr.  JoBtice 
Nelson,  for  the  infringement  of  Letters  Patent  granted  to 
Frederick  E.  Sickels,  September  19tb,  1845,  for  a  "  method  of 
tripping  the  drop  ciit-ofi'  valves  of  Bteam-engines,  and  r^;Ti- 
lating  and  adjusting  the  same."  The  material  parts  of  tlie 
BpecificatioD,  and  the  claims,  were  ae  followa: 

"  Bj  (lie  iDetbod  nov  practised  of  operating  the  drop  eo^olT  Talve,  the  motion 
is  derived  from  the  lifter,  which  ipproccbes  itfl  stale  of  rest  u  the  piston  of 
the  eogiae  approaches  ttie  middle  of  its  stroice,  or  its  maximum  velodtj,  and 
the  valve  is  tripped  bj  tbe  same  notion  which  lifts  it;  so  that  there  must  Ite 
ver;  great  nicet;  in  the  adjustment  to  regulate  tbe  extent  of  the  eut-olT  at 
almut  the  btlf  stroke.  Tbe  object  of  nj  inveotion  is  to  remed;  this,  and  il« 
priDciple  or  character  connsts  in  tripping  the  TaWe  bj  a  motion  independent 
of  the  lifting-rod  or  rods;  and  also  In  comldning  tbe  variouB  perta  in  sncb 
manner  as  to  regulate  the  cut-off  with  accuracy,  daring  the  action  of  the  »- 
gine,  bf  connectmg  the  two  shafts  that  trip  the  two  ent-off  ralves,  end  to 
end,  by  means  of  adjustable  spring  ams  that  take  Into  and  are,  when  set, 
held  in  the  teeth  of  a  sector,  which  TibraKs  on  the  axis  of  motion  of  the 
shafts,  and  receives  its  vittratory  motion  from  the  eccentric ;  which  spring 
arms  may  be  shifted  in  the  teeth  of  the  sector,  brought  nearer  to,  or  fttther 
from  each  other,  and  thus  cut  off  at  a  less  or  greater  portion  of  the  stroke. 
•  •••■■•  jt  ^1)  t^  efldent,  from  the  foregoing,  that  any 
motion,  derived  fh>m  any  part  of  the  engine,  may  be  substituted  for  tbe  vibra- 
tion of  the  arms  or  iripers,  provided  the  character  above  described  be  main- 
tained ;  as,  for  instance,  instead  of  tbe  horizontal  vibratory  motion  of  the  arm 
or  viper,  the  spring  may  he  disengaged  from  tbe  stem  of  the  valve  by  a  ver- 
tical descending  motion  as  the  lifter  rises,  and  this  may  be  derived  &om  any 
moving  part  of  the  engine,  other  than  tbe  lifters  or  their  nKkfaig-sbaft,  such  as 
the  ptFton-rod,  tbe  beam,  the  ciaDk-shaft,  && 

"  ""  -'  '  -'-im  as  my  Invention,  and  desire  to  secure  by  letters  patent,  is,  trip- 
ralve  of  the  cut-olf  by  a  motion  independent  of  the  lifters,  sub- 
manner  and  for  the  purposes  herein  described. 
combining  the  wiper  Uiat  drops  the  valve  of  the  cut-oflj  whether 
itally  or  vertically,  with  any  of  the  moving  parts  of  the  engine 
lifters  or  their  rocking-ahaft,  by  means  of  tbe  sector  and  arm  or 
of  which  tbe  extent  of  the  cut-off  can  be  regulated  at  pleasare, 
n  of  the  engine,  from  the  full  to  the  least  portion  of  tbe  strobe, 
aed." 
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The  infriDgexnent  alleged  was  in  the  use  of  the  patented 
invention  on  the  engine  of  the  steamboat  Metropolis,  run- 
ning between  New  York  and  Fall  River. 

Nelson,  J.,  charged  the  jury  as  follows : 

The  first  qnestion  to  which  your  attention  should  be  di- 
rected, is  the  construction  of  the  patent.  This  is  essential, 
in  order  to  enable  you,  in  the  first  place,  to  ascertain  the  ex- 
tent of  the  plaintiff's  right ;  and,  in  the  second,  to  determine 
whether  or  not  the  arrangement  of  the  defendant  violates 
that  right.  To  aid  you  in  this  investigation,  it  will  be  ad- 
visahle,  in  the  first  instance,  to  look  at  the  principle  of  the 
new  set  of  ideas  involved  in  the  patentee's  discovery,  and 
which,  it  is  claimed,  have  been  embodied  into  a  working  ma- 
chine, and  adapted  to  practical  use. 

It  is  stated  by  the  patentee,  both  in  nis  patent  and  in  his 
testimony  on  the  trial,  (and  there  seems  to  be  no  controversy 
among  tiie  experts  respecting  it),  that  previous  to  Septem- 
ber, 1845,  (the  date  of  the  patent),  the  valve-stem,  which 
was  used  for  the  purpose  of  disengaging  and  dropping  the 
valve,  and  thereby  cutting  off  the  steam  from  the  cylinder, 
was  disengaged  by  the  motion  of  the  lifter  of  the  valve ;  and 
that,  as  a  consequence  of  this,  there  was  a  difficulty  in  cut- 
ting off  the  steam  beyond  the  half  stroke,  and,  as  stated  by 
the  patentee,  a  nice  and  difficult  adjustment  was  required, 
in  order  to  effect  the  separation  at  that  point.  To  remedy 
this  difficulty  i^  the  purpose  of  his  improvement.  He  gives 
up  the  lifting  motion,  which  had  before  been  used  for  trip- 
ping the  valve,  and  substitutes  in  its  place  a  motion  from 
the  engine  independent  of  the  lifting  motion.  In  the  par- 
ticular arrangement  described  by  him,  he  takes  the  motion 
from  the  eccentric  strap,  at  right  angles  to  the  usual  valve 
motion,  and  detaches  the  valve  by  that  motion,  through  the 
instrumentality  of  the  proper  machinery,  by  means  of  a  vi- 
brating sector  operating  upon  an  arm  or  wiper.  This  ar- 
rangement presents  to  the  mind  a  new  set  of  ideas,  as  con- 
stituting the  subject  matter  of  this  invention.    It  is  new. 
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according  to  all  the  CKperts.  Previonsly  to  thlB,  the  motion 
to  trip  had  been  taken  from  the  lifiker ;  and,  therefore,  it 
required  a  new  development  and  application  of  power,  to 
avoid  the  difficulty  arising  out  of  the  use  of  the  motion  of 
the  lifting-rod.  Tlie  power  of  the  eccentric  had  not  before 
been  applied  for  the  pui-pose.  The  novelty  of  the  invention 
consists  in  the  new  set  of  ideas  by  which  the  patentee  saw 
the  possibility  of  dispensing  with  the  lifting  motion  as  a 
means  of  detaching  the  valve  and  allowing  it  to  drop,  and  in 
deriving  power  from  some  other  part  of  the  engine.  He 
took  it  from  the  eccentric  strap,  and  adapted  it  to  his  pnr- 
poses  by  an  arrangement  of  machinery  independent  of,  and 
uncontrolled  by,  the  lifting  motion.  The  improvement,  how- 
ever, does  not  limit  the  patentee  to  the  motion  or  power  de- 
rived from  the  eccentric  strap,  for  he  says  that  it  may  be 
taken  from  any  other  moving  part  of  the  engine,  always  ex- 
cluding the  lifting-rod. 

I  agree  with  the  counsel  for  the  defendant,  that  the  mere 
discovery  of  the  idea  of  deriving  power  for  the  tripping  of 
the  valve  from  the  eccentric  strap,  or  from  any  other  moving 
part  of  the  engine  not  controlled  by  the  lifting-rod,  would  not 
constitute  the  subject  of  a  patent,  although  the  idea  were 
new.  That  idea  is,  however,  the  foundation  upon  which  the 
improvement  rests,  and  without  which  it  would  not  have 
been  discovered.  The  new  set  of  ideas  which  of  themselves 
are  not  the  subject  of  a  patent,  must,  in  order  to  become  pat- 
entable, be  embodied  in  working  machinery,  and  adapted  to 
practical  use.  It  is  the  embodiment  of  machinery  for  practi- 
cal pui^poses  which  furnishes  beneficial  results  to  thq  public, 
and  renders  the  discovery  patentable.  This  has  been  ^ected 
by  the  patentee,  by  the  arrangement  of  machinery  whereby 
the  eccentric  strap,  by  means  of  intervening  arms  and  levers, 
which  control  the  arm  or  wiper,  operates  to  detach  the  valve. 
This  combination  of  machinery  embodied  the  new  ideas  of 
the  patentee,  and  adapted  them  to  practical  use,  and  thus 
rendered  them  the  proper  subject  of  a  patent. 

Many  parts  of  the  machinery  necessary  for  working  a 
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Steam-engine,  and  which  have  been  brought  out  in  the  prog- 
ress of  this  trial,  have  no  necessary  beaiing  upon  this  con- 
troversy. The  patent  is  simply  for  an  arrangement  of  ma- 
chinery to  control  the  tripping  of  the  valve.  Of  course,  for 
the  practical  working  of  the  machinery,  it  is  necessary  that 
some  contrivance  should  be  interposed  to  take  care  of  the 
valve  in  its  descent  to  its  seat,  to  prevent  its  breaking  in 
pieces.  But  the  easing  of  the  valve  to  its  seat,  so  as  to  pre- 
vent slamming  or  damage  to  the  valve,  although  essential, 
has  nothing  to  do  with  the  contrivance  for  effecting  the  de- 
tachment. Different  persons  may  prefer  different  modes  of 
easing  the  valve  to  its  seat  after  it  is  detached.  One  of  the 
several  contrivances  possible  you  have  seen  in  the  machine 
of  the  defendant.  In  this  machine  the  valve  is  eased  down 
by  the  arm  of  the  sector.  Another  contrivance  (which  is  the 
favorite  one  of  the  patentee,  and  one  to  which  he  refers  in 
his  patent)  is  the  water-dash-pot — a  close  vessel  containing 
water,  which  checks  the  valve  in  its  rapid  descent  to  its  seat. 
By  the  contrivance  of  Mr.  Corliss,  (which  has  been  before 
this  Court),  the  valve  is  eased  to  its  seat  by  compressed  air. 
There  may  be  many  other  contrivances  for  the  same  purpose. 
Suffice  it  to  say,  that  these  contrivances  have  nothing  what- 
ever to  do  with  this  controversy.  Hence  it  is  not  important 
for  you  to  inquire  which  of  the  several  arrangements  is  the 
best  one. 

The  patentee  having  discovered  that  he  could  trip  the  valve 
by  a  motion  independent  of  the  lifting  motion,  and,  therefore, 
not  controlled  by  that  motion,  it  is  very  obvious  that  such 
indepen4ent  motion  may  be  used  to  trip  it  at  any  desirable 
point  of  the  stroke  of  the  piston,  because  it  is  an  independent 
motion,  and  (as  was  very  well  said  by  one  of  the  experts)  a 
positive  motion  used  for  tripping.  Therefore,  it  may  be  used, 
at  the  discretion  of  the  engineer,  or  of  the  person  construct- 
ing the  machinery,  to  detach  the  valve  at  any  point  of  the 
stroke  of  the  piston  that  may  be  the  most  useful.  This  led 
to  the  second  claim  in  the  patent.  By  the  interposition  of 
the  sector  and  arms,  the  engineer  is  enabled  to  detach  the 
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valve  at  will  at  any  point  of  the  Btroke  of  the  piston,  daring 
the  operation  of  the  engine. 

It  was  suggested,  and  to  some  extent  ni^ed  bj  the  cotmsel 
for  the  defence,  in  the  progress  of  the  trial,  that  there  was  no 
novelty  in  the  patentee's  arrangement.  This  is  a  qncGtion 
of  fiict  for  the  jury  to  determine,  upon  a  view  of  all  the  evi- 
dence in  the  case.  I  will  not  review  the  evidence,  hecanse 
alt  the  experts  called  on  both  sides  conceded  that  the  idea  of 
taking  the  power  to  detach  the  valve  from  some  part  of  th« 
engine  other  than  the  lifter,  was  new,  and  all  of  them  ad- 
mitted tliat  it  was  valaable.  After  these  nnqnalified  conces- 
sions by  the  witnesses  for  the  defendant,  it  is  nnnecessary  to 
enter  into  an  examination  of  this  qnestion.  Whether  ]ltr. 
Bennett  had  tiiis'idea  is  immaterial  \  since,  according  to  his 
own  testimony,  whatever  improvements  he  devised  and  pat 
into  operation  on  the  Despatch,  were  abandoned,  and  his 
machinery  was  sold  for  old  iron,  after  a  partial  trial.  After 
this,  it  wonld  be  a  waste  of  time  to  follow  out  any  inquiry- 
respecting  the  organization  of  his  machine. 

The  next  inquiry  is,  whether  or  not  the  new  set  of  ideas 
lying  at  the  foundation  of  the  patentee's  invention,  and  cm- 
bodied  and  adapted  to  practical  purposes  by  him,  are  fonnd 
in  the  tripping  apparatus  of  the  Metropolis.     If  the  ideas  of 
the  patentee  have  not  been  embodied  in  that  apparatus,  there 
is  no  infringement,  and  the  plaintiff  is  not  entitled  to  recover. 
If  they  have  been,  then  there  has  been  an  appropriation  of 
his  property,  and  he  is  entitled  to  yonr  verdict. 
It  was  urged  by  the  counsel  for  the  defendant,  npon  the 
"  "le  testimony  of  the  experts,  especially  th^  of  Mr. 
t  the  defendant's  arrangement  is  essential  to  the 
f  bis  machinery,  and  that,  therefore,  it  is  not  to  be 
into  parts,  in  determining  whether  or  not  it  is  an 
mt  of  the  plaintiff's  rights.     This  view  may  be 
jorrect,  but  with  this  qualification — that  if,  on  an 
3n  of  the  defendant's  combination,  the  peculiar  ar- 
t  of  the  patentee  is  fonnd  to  be  embodied  and  work- 
as  in  the  patentee's  arrangement,  however  it  may 
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be  combined  with  other  machinery,  the  patentee's  discovery 
is  appropriated,  the  same  as  if  it  were  used  alone  and  separate 
from  those  connections ;  and  it  will  be  the  duty  of  the  jury 
to  determine  whether  there  is,  in  the  combination  and  ar- 
rangement of  the  defendant,  any  such  incorporation  of  the 
new  set  of  ideas  lying  at  the  foundation  of  the  patentee's  in- 
vention. 

The  new  form  of  the  machinery  embodying  the  new  ideas, 
is  not  a  material  part  of  the  patentee's  invention,  for  the  rea* 
son  that  the  embodiment  of  his  ideas  into  working  machinery 
is  rather  the  work  of  the  skilful  mechanic  than  that  of  the 
inventor.  Many  inventors  of  improvements  in  machinery, 
not  being  mechanics  themselves,  are  obliged  to  obtain  the  aid 
of  skilful  mechanics  in  embodying  their  ideas  in  practical 
working  machinery.  Different  mechanics  would  perhaps 
embody  them  by  different  arrangements  of  machinery — all 
conforming,  however,  to  the  principles  and  ideas  of  tiie  in- 
ventor. Hence,  the  mere  form  of  the  defendant's  machinery 
must  be  disregarded,  and  the  jury  must  look  into  the  sub- 
stance of  its  arrangement,  antl  its  method  of  working,  for  the 
purpose  of  seeing  whether  the  ideas  of  the  inventor  are  incor- 
porated in  it.    If  they  are,  the  patent  is  infringed. 

One  of  the  defendant's  experts,  an  apparently  intelligent 
engineer,  inferred  that  the  defendant's  arrangement  was  sub- 
stantially different  from  that  of  the  patentee,  because,  by  fol- 
lowing out  the  specification  of  the  patentee,  which  minutely 
describes  the  construction  of  his  apparatus,  he  could  not  make 
the  arrangement  used  by  the  defendant.  This  proposition  is 
also  embodied  in  one  of  the  prayers  of  the  counsel  for  the  de- 
fendant, but  its  unsoundness  is  obvious,  upon  an  established 
principle  of  the  patent  law,  which  declares  Aat  formal  changes 
of  machinery  do  not  evade  a  patent.  However  different,  ap- 
parently, the  arrangements  and  combinations  of  a  machine 
may  be  from  the  machine  of  the  patentee,  it  may  in  reality 
embody  his  invention,  and  be  as  much  an  infringement  as  if 
it  were  a  servile  copy  of  his  machine.  According  to  the 
patent  law,  if  the  machine  complained  of  involves  substantial 
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identity  with  the  one  patented,  it  is  an  infringement.  If  the 
invention  of  a  patentee  be  a  machine,  it  is  infringed  by  a 
machine  which  incorporatoB^  in  its  stmctnre  and  operation, 
the  substance  of  the  invention ;  that  is,  an  arrangement  which 
performs  the  same  service,  or  produces  the  same  effect,  in  the 
same  way,  or  substantially  the  same  way. 

In  a  case  before  the  King'^  Bench  in  England,  (  Walton  v. 
Potter,  Webster's  Fat.  Cos.,  686),  Chief-Justice  Tindall  made 
the  following  observations,  with  every  word  of  which  I  agree : 
^'  Where  a  party  has  obtained  a  patent  for  a  new  invention, 
or  a  discovery  he  has  made  by  his  own  ingenuity,  it  is  not  in 
the  power  of  any  other  person,  simply  by  varying  in  form  or 
in  immaterial  circumstances  the  nature  or  subject  matter  of 
that  discovery,  to  obtain  either  a  patent  for  it  himself,  or  to 
use  it  without  the  leave  of  the  patentee ;  because  that  would 
be,  in  effect  and  in  substance,  an  invasion  of  the  right.''    The 
Chief-Justice,  therefore,  said  to  the  jury :  "  What  you  have 
to  look  at,  upon  the  present  occasion,  is  not  simply,  whether, 
in  form  or  in  circumstances  that  may  be  more  or  less  imma- 
terial, that  which  has  been  done  by  the  defendants  varies 
from  the  specification  of  the  plaintiff's  patent ;  but  you  are 
to  see  whether,  in  reality,  in  substance,  and  in  effect,  the  de- 
fendants have  availed  themselves  of  the  plaintiff's  invention, 
in  order  to  make  that  fabric  which  they  have  sold  in  the  way 
of  their  trade."    One  machine  is  the  same  in  substance  as 
another,  if  the  principle  be  the  same  in  both,  although  the 
forms  may  be  different.    In  BoyiU  v.  Moorey  {Dav.  Pat. 
Cas.y  361,  405),  Lord  Chief-Justice  Gibbs  says :  "  I  remember 
that  was  the  expedient  used  by  a  man  in  Cornwall,  who  en- 
deavored to  pirate  the  steam-engine.    He  produced  an  en- 
gine which,  on  the  first  view  of  it,  had  not  the  least  resem- 
blance to  Boulton  and  Watt's,"  (who  were  the  patentees). 
"  Where  you  looked  for  the  head  you  found  the  feet,  and 
where  you  looked  for  the  feet  you  found  the  head ;  but  it 
turned  out  that  he  had  taken  the  principle  of  Boulton  and 
Watt.    It  acted  as  well  one  way  as  the  other ;  but,  if  you  set 
it  upright,  it  was  exactly  Boulton  and  Watt's  engine.   So,  here, 
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I  make  the  observation  because  I  observe  it  is  stated  that 
one  acts  upwards  and  the  other  downwards.  One  com- 
mences from  the  bottom,  and  prodaces  the  lace  by  an  npwai*d 
operation.  The  other  acts  from  above,  and  produces  it  by 
an  operation  downwards.  But,  if  the  principle  be  the  same, 
it  must  be  considered  as  the  same  in  point  of  invention." 

These  are  the  principles  by  which  the  jury  must  be  guided, 
in  an  examination  of  the  contrivance  of  the  defendant  which 
is  claimed  to  be  an  infringement,  and  to  embody  the  new 
ideas,  the  principle,  the  method  of  working,  which  is  ibund 
in  the  arrangement  of  the  patentee.  As  I  have  already  said, 
after  a  principle  has  been  discovered,  after  a  new  set  of  ideas 
have  been  struck  out  by  genius  and  thought,  as  in  this  case, 
their  embodiment  in  machinery,  their  adaptation  to  the 
working  out  of  the  practical  results  contemplated  by  tbe  in- 
ventor, is  very  much  the  work  of  the  skilful  mechanic.  Any 
one,  after  becoming  acquainted  with  the  ideas  of  an  inventor, 
may  work  them  out  in  a  manner  and  by  machinery  very 
diflTerent  from  the  arrangement  preferred  or  used  by  the  in- 
ventor ;  but  his  merit  will  be  far  less  than  that  of  the  pioneer 
who  has  developed  to  the  community  all  that  is  new  and  val- 
uable in  the  invention — as,  in  the  case  before  us,  the  use  of  a 
motion  independent  of  the  motion  of  the  lifter,  for  the  pur- 
pose of  detaching  the  valve. 

It  remains  for  you,  in  view  of  all  the  facts  in  the  case,  and 
of  the  general  principles  which  I  have  endeavored  to  explain, 
to  say  whether  or  not  the  patentee's  invention  is  to  be  found 
incorporated,  in  substance,  in  the  arrangement  and  combina- 
tion of  the  defendant.  If  it  is,  it  will  be  your  duty  to  find 
a  verdict  for  the  plaintiff;  otherwise,  for  the  defendant.  ^ 

The  only  question  remaining  for  your  consideration,  is  that 
of  damages.  There  are  two  modes  of  arriving  at  these :  If 
the  patentee  has  an  established  price  in  the  market  for  his 
patent-right,  or  what  is  called  a  patent-fee,  that  sum,  with 
the  interest,  constitutes  the  measure  of  damages.  If  tbe  pat- 
entee has  no  established  price  as  a  patent-fee,  then  you  are 
to  inquire  as^to  the  loss  or  injury  which  he  has  sustained  by 
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reason  of  the  infringement ;  and  the  profits  which  the  infringer 
has  made  by  the  use  of  the  invention,  may  be^^en  as  the 
measure  of  damages.    Of  coarse,  the  defendant  cannot  com- 
plain of  that,  because,  if  in  fact  he  is  an.  infringer,  he  has  been 
using  the  property  of  the  plaintiff;  and  -whatever  profits  he 
has  made  out  of  its  use,  belong,  in  equity,  to  its  owner.    It  is 
a  question  here,  whether  or  not  an  established  patent-fee  for 
this  improvement  has  been  proved  by  the  evidence.    There 
is  evidence  that  the  patentee  sold  one  of  his  patent-rights  in 
Philadelphia  for  $250,  and  that  he  sold  another  in  Baltimore 
for  $500.    He  sold  several  rights  to  the  Government,  at  a 
rate  which,  applied  to  the  Metropolis,  would  amount  to  about 
$9,000.    As  it  respects  the  sales  for  $250  and  $500,  you  have 
the  explanation  of  the  patentee  himself.    He  says  that  his 
object  in  selling  at  such  prices,  was  to  get  the  invention  into 
public  use,  and  that,  on  that  account,  he  made  sacrifices  of 
what  he  deemed  its  real  value,  so  that  the  public  might  see 
the  successfiil  working  of  his  improvement.     Undoubtedly, 
this  circumstance  is  not  peculiar  to  this  patentee.    His  ac- 
count is  perhaps  the  history  of  most  inventions  on  their  first 
introduction  to  public  notice.    It  requires  effort,  infiuence, 
and  sacrifice,  on  the  part  of  the  inventor,  to  introduce  them 
into  notice,  so  that  they  may  acquire  the  confidence  of  the 
community.    The  public  are  distrustful  of  new  inventions, 
and  rightfiiUy  so.    Not  one  out  of  one  hundred  patents  issued 
at  the  present  day  is  worth,  in  my  judgment,  the  parcliment 
upon  which  it  is  written.    It  is  only  now  and  then  that  a 
valuable  improvement  is  produced,  and  it  soon  becomes  the 
subject  of  litigation  and  contest.    And  even  the  most  meri- 
torious require  time,  effort,  infiuence,  and  the  sacrifice  of 
money,  to  bring  them  into  use.    It  is  quite  proper  that  these 
views  should  be  taken  into  account  upon  the  question  of  the 
patent-fee.    If  you  are  satisfied  that  the  improvement  was 
sold  for  less  than  its  real  value,  for  the  reasons  stated  by  the 
patentee,  and  that  sacrifices  were  made  for  the  sake  of  intro- 
ducing it  into  public  use,  these  considerations  should  be  taken 
into  account,  in  fixing  a  patent-fee  as  a  measure  of  damages. 
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It  is  also  important  that  you  should  take  iiito  account  the 
fact  that,  if  you  adopt  the  patent-fee,  whatever  you  may,  upon 
the  evidence  in  the  case,  determine  that  fee  to  be,  it  will  op- 
erate to  vest  the  right  to  use  the  invention  on  the  Metropolis 
throughout  ^e  term  of  the  patent.  And  you  should  state 
whether  you  adopt,  as  the  measure  of  damages,  the  patent- 
fee,  or  the  profits  from  the  use  of  the  invention ;  because,  in 
the  former  case,  the  right  to  its  further  use  passes,  and,  in  the 
latter  case,  it  does  not  pass.  Your  verdict,  in  the  latter  case, 
will  be  a  compensation  for  the  use  of  the  invention  during 
the  sixty  days  it  was  used  on  the  Metropolis,  before  the  suit 
was  brought. 

The  jury  found  a  verdict  for  the  plaintiff  for  $720,  and 
stated  that  it  was  only  compensation  for  the  sixty  days'  use 
of  the  invention. 

Charles  M.  Keller  and  Edwa/rd  JV.  Dickersoriy  for  the 
plaintiff. 

Francis  B,  Gutting  and  Edwin  W.  SUmghton^  for  the  de- 
fendant. 


Thomas  L.  Smito  and  others 

vs. 
The  Sharp's  Rifle  Manufacturino  Company.    In  Equity. 

Where,  on  an  application  for  an  iigunction  to  restrain  the  infringement  of  a 
patent,  the  defendant  did  not  dispute  the  validity  of  the  patent  or  the  in 
fringement,  and  offered  to  paj  a  reasonable  sum  for  the  use  of  the  invention, 
or  the  profits  of  the  use  when  ascertained,  and  it  appeared  that  the  defend- 
ant was  engaged  in  fulfilling  a  contract  for  the  manufacture  of  articles  con- 
taimng  the  invention,  which  contract  had  been  entered  into  on  the  under- 
standing on  the  part  of  the  defendant  that  the  question  between  him  and  the 
plaintiff  was  one  of  compensation :  Held^  that  no  iiyunction  ought  to  issue  re- 
straining the  defendant  from  completing  the  contract 
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As  the  defendant  had  been  uang  the  invention  without  legal  right,  but  with 
the  understanding  that  an  arrangement  would  be  made  with  the  plaintiff  for 
the  price  for  the  use,  and  the  plaintiff  had,  for  fire  years,  known  of  the  use : 
Held^  that  the  defendant  ought  to  be  enjoined  from  using  the  invention,  (ex- 
cept as  respected  such  contract),  without  first  paying  the  plaintifT  for  the  use, 
or  obtaining  his  consent,  and  from  disputing  the  patent,- and  from  withdrawing 
such  offer. 

(Before  IsrozBSOLL,  J.,  Connecticut,  February  25tb,  1857). 

This  vras  an  application  for  a  provisional  injunctioi), 
founded  on  Letters  Patent  granted  to  Edward  Majnard, 
September  22d,  1845,  for  an  "  improvement  in  percussion 
locks  and  primers."  The  plaintiffs  were  assignees  of  the 
patent.  Tlie  bill  averred,  among  other  tilings,  that  the  de- 
fendants were  making  for  the  British  Government,  under  a 
contract,  6,000  of  Sharp's  rifles,  with  the  Maynard  lock  and 
primer,  and  had  delivered  some  of  them.  It  prayed,  among 
other  tilings,  for  an  injnnction  restraining  the  defendants 
from  executing  the  contract  with  the  British  Government, 
without  fii*8i  paying  the  plaintitts  for  the  right  to  apply  the 
Maynard  lock  and  primer  to  the  6,000  rifles.  The  defend- 
ants did  not  deny  the  validity  of  the  patent,  or  the  plain- 
tiffs' title  to  it,  or  their  use  of  the  patented  invention ;  nor 
did  they  set  np  any  strictly  legal  right  to  use  it.  They 
averred  that  they  had  been  attaching  tlie  Maynard  lock  to 
their  rifles,  with  the  understanding  that  some  arrangement 
would  be  made  with  the  plaintiffs  for  the  price  to  be  paid 
for  the  use ;  that  the  plaintiffs  had,  for  at  least  five  years, 
had  knowledge  of  such  use ;  that  the  defendants  had  a  con- 
tract with  the  British  Government  to  make  for  it  6,000 
rifles,  which  contract  was  now  nearly  conapleted  ;  that,  after 
it  was  made,  the  officers  of  the  British  Government  ordered 
the  defendants  to  apply  the  Maynard  lock  to  said  rifles; 
that,  under  such  order,  the  defendants,  without  any  additional 
compensation  therefor,  had  constnicted  the  greater  part  of 
the  locks  for  said  rifles ;  that  the  defendants  'were  now  ready 
to  pay  the  plaintiffs  at  the  rate  of  twenty-flve  cents  for  each 
lock  made  by  them,  (excepting  those  made  for  the  Govern- 
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ment  of  the  United  States,  wliich  had  a  right  to  the  use  of 
tlie  lock),  or  to  render  an  account  of  the  profits  made  bj 
them  in  the  manufacture  of  the  locks,  and  to  pay  the  same 
to  the  plaintiflfe  whenever  they  conld  be  ascertained  by  a 
Master  of  this  Court,  or  otherwise. 

Roger  S.  Baldwin  and  D.  W.  Pardee^  for  the  plaintiffs., 

« 

WiUiam  D.  Shipman  and  Edward  N.  Dickerson^  for  the 
defendants. 

Inokrsoll,  J.  As  it  respects  the  contract  for  delivering 
to  the  British  Government  6,000  rifles,  with  the  Maynard 
lock  attached,  how  does  the  case  stand }  The  plaintiffs  ask 
an  injunction  to  restrian  the  defendants  from  delivering  these 
rifles,  unless  they  first  pay  to  the  plaintiffs  a  reasonable  sum 
for  the  right  to  apply  the  Maynard  lock  and  primer.  The 
defendants  in  their  answer  say — we  will  pay  this  reasonable 
sum  which  you  demand  as  a  condition  to  our  right  to  put 
the  locks  upon  the  rifles ;  and  we  now  offer  twenty-five  cents 
for  each  lock  used,  as  such  reasonable  simi,  and,  if  you  are 
not  satisfied  with  that,  we  will  render  an  account  of  the  profits 
made  by  us  in  the  manufacture  of  the  locks,  and  pay  over  to 
you  the  whole  of  such  profits,  whenever  the  same  can  be 
ascertained  by  a  Master  of  this  Court,  or  otherwise.  Mr. 
Palmer,  the  treasurer  of  the  defendants,  says,  in  his  affidavit, 
that  the  defendants  always  considered,  while  using  the  May- 
nard lock  and  primer,  that  the  only  question  between  them 
and  the  plainti&  was  a  question  of  compensation  for  the  use 
of  the  patent ;  that,  after  some  correspondence  on  this  sub- 
ject, he  expressly  proposed  to  one  of  the  plaintifls,  that  the 
whole  subject  of  compensation  should  remain  open  until  time 
enough  had  elapsed  to  settle  the  question  of  the  value  of  the 
lock  to  the  defendants;  that  to  this  proposition  no  answer 
was  ever  made;  that  he  construed  so  long  a  silence  as  an 
acquiescence  in  the  proposition  made;  and  that,  with  this 
understanding,  the  contract  with  the  British  Oovemment 
was  made.    Under  these  circumstances,  no  absolute  injunc- 
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tion  ought  to  issue,  to  restrain  the  defendants  from  complet- 
ing tlmt  contract.  As  it  respects  the  primers,  the  defend- 
ants say  ihey  have  never  manufactured  any,  and  have  only 
used  such  as  they  have  purchased  from  a  licensee  of  the 
plainti&. 

The  decision  is,  that  the  defendants  be  restrained  from 
making  any  of  the  locks  without  first  paying  the  plaintiff 
for  the  same,  or  otherwise  obtaining  their  consent ;  but  this 
decision  shall  not  be  held  to  restrain  them  from  manufacturing 
such  locks  as  may  be  necessary  to  enable  them  to  complete 
the  contract  with  the  British  Government,  or  to  interfere  in 
any  way  with  their  right  to  execute  such  contract.  And  it  is 
ordered  that  the  defendants  be  enjoined  from  disputing  any 
right  granted  by  the  patent,  or  the  right  of  the  plaintiffs  to 
the  same ;  and  that  they  be  not  permitted  to  withdraw  tlieir 
offer  to  pay,  set  forth  in  the  affidavit  of  Mr.  Palmer. 


Frederick  E.  Stckels  vs.  Samuel  L.  MrrcHELL.    In  EQurrv. 

in  order  to  successfully  resiBt  a  motion  for  an  injunction  to  restrain  the  infringe- 
ment of  a  patent,  where  no  question  is  made  as  to  the  use  by  the  defendant 
of  the  thing  patented,  facts  must  be  shown,  on  the  part  of  the  defendant, 
tending  to  prove  that  the  pluntiif  was  not  the  inrentor  of  the  thing  patented 
within  two  years  before  his  application  for  the  patent 

It  is  not  a  sufficient  answer  to  such  a  motion,  that  the  infringement  has  been  dis- 
continued and  is  not  intended  to  bo  resumed,  no  compensation  for  the  unlawful 
«se  having  been  made. 

There  is  no  necessity  that  the  validity  of  a  patent  should  be  established  on  a 

•  trial  at  law,  before  an  injunction  can  be  granted,  where  the  case  is  a  clear  one 
for  the  plaintiif,  even  though  it  be  shown  that  the  defendant  is  able  to  respond 
in  damages. 

(Before  Ingersoll,  J.,  Southern  District  of  New  York,  March  8d,  1867). 

This  was  an  application  for  a  provisional  injunction  to 
restrain  the  infringement  of  Lettei's  Patent  granted  to  the 
plaintiff,  September  19th,  1845,  for  an  "improvement  in 
the  mode  of  connecting  the  steam-cylinder  with  the  steam- 
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chest."  The  bill  alleged  that  the  defendant  had  need  the 
patented  invention  in  the  engines  of  the  steamships  Augusta 
and  Knoxville. 

Edward  N.  Dickeraoriy  for  the  plaintiff. 

Eraatua  C.  Benedict^  for  the  defendant. 

Ingebsoll,  J.  By  the  7th  section  of  the  Act  of  March 
3d,  1839,  (5  U.  S.  Stat  at  Large^  354),  if  a  patentee  is  the 
original  and  fii*st  inventor  of  an  improvement  at  any  time 
within  two  years  before  his  application  for  his  patent,  this  is 
sufficient  to-  sustain  his  right  to  the  improvement,  although 
others  may  have  known  of  it  and  used  it  during  that  period. 
No  claim  is  made,  in  this  case,  that  the  patent  issued  to  the 
plaintiff  is  void  on  its  face.  And  no  knowledge  or  use  of 
the  improvement  by  any  one  will  deprive  him  of  his  exclu- 
sive right,  unless  such  knowledge  or  use  was  for  more  than 
two  years  prior  to  his  application  for  the  patent.  Is  there, 
then,  any  proof,  on  the  part  of  the  defendant,  which  tends  to 
rebut  the  legal  presumption  afforded  by  the  patent,  that  the 
plaintiff  was  the  inventor  and  discoverer  of  the  improve- 
ment, or  which  tends  to  show  that  it  was  either  used  or 
known  by  any  one  more  than  two  years  prior  to  his  applica- 
tion for  a  patent  ?     . 

The  only  proof  upon  this  subject  is  that  afforded  by  the 
affidavits  of  Thomas  B.  Stillman  and  of  the  defendant.  Mr. 
Stillinan  is  one  of  the  firm  of  Stillman,  Allen  &  Co.,  who 
built  the  engines  of  the  Knoxville  and  Augusta  with  the 
steam-chests  and  cylinders  which  are  the  subject  of  com- 
plaint. He  is  brought  forward  to  prove  that  the  plainAff 
was  not  the  inventor  of  the  improvement,  and  that  it  was 
known  and  in  use  before  the  issue  of  the  patent.  For  this 
purpose  he  says,  ^'tbat  ciasting  cylinders  and  steam-chests 
together  is  an  old  practice,  well  known  to  the  trade  before 
the  date  of  the  plaintiff's  letters  patent."  He  further  says, 
"  and,  before  that,"  (the  date  of  the  plaintiff's  patent),  "  the 
very  same  arrangement  as  that  claimed  by  the  plaintiff  was 
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known  to  the  trade."  He  does  not  say  that  "  the  very  same 
arrangement  as  that  claimed  by  the  plaintiff"  was  in  nse 
before  the  patent  was  issued ;  neither  does  he  say  that  this 
arrangement  was  known  two  years  before  the  application  for 
the  patent.  These  are  all  the  facts  which  he  states  bearing 
bn  the  question  of  originality,  or  prior  use  or  knowledge. 
As,  therefore,  he  does  not  deny  the  allegations  in  tlie  bill, 
that  the  plaintiff  was  the  first  and  original  inventor  of  the 
improvement  patented,  and  as  he  does  not  state  that  the 
improvement  patented  was  either  known  or  used  two  years 
before  the  application  for  the  patent,  it  must  at  once  be  seen, 
that  what  he  states  on  this  subject  (admitting  it  to  be  all 
true)  does  not  tend  to  prove  the  essential  facts  which  must  be 
proved  in  order  to  deprive  the  plaintiff  of  tlie  right  to  the 
improvement  patented.  Ko  material  allegation  in  the  bill  is 
denied  by  the  above-recited  facts  stated  by  Mr.  Stillman. 
They  are  all  the  facts  which  he  states  applicable  to  the  ques- 
tion under  immediate  consideration.  He  does,  indeed,  say 
that  he  ^' and.  his  firm  deny  the  validity  of  the  plaintiff's 
patent,  and  intend  to  contest  the  same  in  good  faith."  But 
the  facts  which  he  states  as  a  reason  for  contesting  the 
patent  do  not  afford  even  the  semblance  of  a  defence  to  a 
suit  on  the  patent. 

The  defendant,  in  his  affidavit,  says,  "  that  ho  does  not 
know  whether  the  plaintiff's  alleged  patent  is  a  valid  patent 
or  not,  but  he  is  advieed  by  those  who  are  more  competent 
to  judge  of  such  matters  than  he  is,  and  denies  that  the  said 
plaintiff  has  a  valid  patent  for  the  union  of  the  steam-chest 
and  cylinder  in  the  manner  mentioned  in  the  bill,"  and 
^^  that  he  intends  in  good  faith  to  contest  the  same."  He 
does  not  deny  the  allegations  in  the  bill,  that  the  plaintiff 
was,  before  the  date  of  the  patent,  the  original  inventor  oi 
the  improvement  patented,  and  that  said  improvement  had 
not  been  known  before  his  invention.  Nor  does  he  allege 
any  use  by  any  one  of  the. improvement  patented,  prior  to 
the  date  of  the  patent.  Indeed,  he  says  that  the  use  of  it 
has  been  but  recent.    As  he  does  not  deny  these  allegations, 
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he  thereby  admits  them.  lie  says  be  does  not  know  whether 
the  plaintiff's  patent  is  a  valid  one  or  not,  but  that  some  one 
whom  he  thinks  more  competent  to  judge  of  such  matters 
than  he  is,  has  advised  him  that  it  is  not ;  and  therefore  he 
denies  it  to  be  a  valid  patent.  On  what  other  ground,  if 
any,  he  so  denies,  it  is  difficult  to  conceive.  It  is  not  on 
the  ground  that  the  plaintiff  was  not  the  original  inventor 
of  the  improvement  patented,  for  he  does  not  deny  that  the 
plaintiff  was  such  original  inventor.  It  is  not  on  the  ground 
that  the  invention  was  kno>vn  and  used  before  the  discovery 
of  the  plaintiff,  for  he  does  not  deny  the  allegation  of  the 
bill  in  that  respect,  or  claim  in  his  affidavit  any  such  prior 
knowledge  or  use.  He  says  that  he  shall  contest  the  patent, 
but  he  states  no  facts  which,  if  established,  would  justify 
him  in  contesting  it.  If  either  of  these  affidavits  makes  any 
allegations  which,  if  taken  to  be  true,  would  invalidate  the 
patent.    It  must,  therefore,  be  considered  as  a  valid  one. 

The  next  question  is — does  the  defendant  use  the  inven- 
tion, as  charged  in  the  bill  ?  There  is  no  denial  by  the  de- 
fendant of  such  use,  except  that  he  says  that  the  steamer 
Enoxville  is  destroyed  by  fire,  and  that  the  invention  is  not 
now  used  upon  her,  and  is  not  intended  by  him  to  be  used 
upon  her,  and  that  he  has  no  interest  in  her.  He  has  made 
no  compensation  to  the  plaintiff  for  such  use,  and  no  com- 
pensation has  been  made  to  him  by  any  one  for  such  use. 
Upon  tliis  state  of  facts,  the  plaintiff  is  entitled  to  the  relief 
sought  by  injunction,  unless  additional  facts  are  made  to  ap- 
pear to  prevent  such  a  result. 

Have  such  additional  facts  been  made  to  appear?  The 
defendant  says  tliat  the  validity  of  the  plaintiff's  patent  has 
never  been  tried  in  any  action  either  at  law  or  in  Equity ; 
that  the  steamer  Augusta,  on  which  the  invention  is  alleged 
to  be  in  use,  is  one  of  a  line  of  ocean  steamera,  whose  being 
laid  up  by  an  injunction  would  be  a  great  public  calamity  ; 
that  it  would  be  impossible  to  remove  her  cylinder,  and  sub- 
stitute another,  without  an  enormous  expense,  and  a  con- 
sumption of  several  months  of  time  y  that  he  is  not  making 
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any  profits  by  the  use  of  the  invention ;  that  he  is  willing 
to  pay  for  it,  whenever  the  plaintiff 's  right  to  it,  and  the  in- 
fringement of  it,  shall  have  been  legally  established ;  that 
the  issuing  of  the  injunction  would  cause  irreparable  and  un- 
necessary injury,  without  any  benefit  to  the  plaintiff;  and 
that  he  is  able  to  respond  in  any  amount  of  damages  which 
the  plaintiff  may  recover  for  the  use  of  the  invention. 

There  is  no  necessity  that  the  validity  of  a  patent  should 
be  established  in  a  trial  at  law,  before  an  injunction  can  be 
granted.  The  chief  use  of  its  being  so  established,  is  to 
show,  where  a  defendant  deuies  that  the  patentee  was  the 
inventor,  or  claims  that  the  invention  was  known  and  used 
two  years  before  the  application  for  the  patent,  that  there  is 
no  foundation  for  such  denial  or  for  such  claim.  But,  in  this 
case,  there  is  no  sufficient  denial  of  the  invention  by  the 
plaintiff,  and  no  sufficient  allegation  that  the  invention  was 
cither  known  or  used  two  years  before  the  date  of  the  appli- 
cation for  the  patent.  The  other  allegations  are  not  suffi- 
cient to  stop  the  injunction.  It  is  too  much  for  a  defend- 
ant, in  a  clear  case,  to  insist  upon  having  the  privilege  of 
using  a  patented  invention,  for  the  reason  that  he  is  able  to 
pay  the  damages  which  may  be  awarded  against  him,  at  the 
end  of  a  protracted  litigation  to  ascertain  their  amount. 
The  plaintiff  may  not  be  as  able  to  prosecute  a  suit  as  the 
defendant  is  to  defend.  And,  if  the  evils  which  the  defend- 
ant sets  forth  are  to  follow,  by  the  granting  of  an  injunction, 
he  could  easily  have  avoided  them.  The  ground  of  com- 
plaint in  the  bill  is,  that  the  defendant  is  using  the  Inven- 
tion, without  paying  a  reasonable  sum  therefor.  There 
would  have  been  no  cause  of  complaint,  if  the  defendant 
had  paid  a  reasonable  sum  for  the  use  of  the  invention. 
This  he  has  not  done,  and  he  has  refused  to  pay  any  thing, 
unless  compelled  to  pay  by  the  judgment  of  a  Court  The 
plaintiff  has  a  right  to  demand  of  the  defendant,  if  he  wishes 
to  use  the  invention,  to  first  pay  for  such  use.  And,  if  he 
will  not  pay,  and  if  the  evils  follow  which  he  predicts,  by  his 
being  compelled  to  desist,  he  has  no  one  to  blame  but  him- 
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self.  As  the  case  is  now  presented,  the  right  of  the  plaintiff^ 
is  clear,  and  the  violation  of  right  on  the  part  of  the  defend- 
ant is  equally  clear.  I  consider  the  case  as  it  is  now  pre- 
sented upon  the  bill,  affidavits,  and  other  papers  in  evidence, 
and  not  as  it  may  by  possibility  be  presented  at  some  other 
time.    Let  the  injunction  issue  as  prayed  for. 
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[Tbo  foilovixiff  proceedings  tnok  place  In  the  Circuit  Coart  of  the  United  States  for  the 
Northorii  District  of  Now  York,  at  Albany,  on  the  17th  of  October,  1851.] 

Tm  Death  of  Samuxl  Steteks. 

At  the  opening  of  the  Court,  the  Honorable  William  H.  Seward  addressed  tlic 
Court  (held  by  Mr.  Justice  Kelson  and  Judge  Hall)  as  follows : 

May  it  please  the  Court : — I  am  conscious,  as  all  around  me  are,  that  we  have 
reassembled  here  In  a  season  of  public  sadness  and  sorrow.  We  have  all  known 
that  peace  brings  triumphs  to  nations  as  well  as  war ;  but  either  we  have  not 
known,  or  else  we  have  quite  forgotten,  heretofore,  4hat  even  the  triumphs  of 
peace  may  be  attended  with  some  of  the  vicissitudes  and  calamities  which  make 
war  the  scourge  of  human  nature. 

Yet  it  is  not  of  that  recent  national  disaster  *.  that  has  reinvested  the  sea  with 
its  ancient  terrors,  that  I  have  arisen  to  speak.  Happily  for  us,  we  have  no  such 
special  and  peculiar  share  in  that  calamity  as  would  call  us  to  separate  ourselves 
from  among  our  fellow-citizens  in  a  common  mourning.  I  am  to  speak  of  a  more 
private  sorrow,  but  yet  it  seems  that  the  voice  of  such  a  sorrow  needs  to  offer 
some  apology,  when  it  seeks  to  be  heard  amid  the  wailings  of  a  public  grief  so 
profound  and  universal 

May  it  please  your  Honors :  We,  the  members  of  the  Bar  of  the  State  of  New 
York,  on  coming  together  from  our  homes  on  the  sea-coast,  and  on  the  lake- 
shores,  and  on  the  banks  of  the  rivers,  and  under  the  shadows  of  the  mountains, 
miss  from  amongst  ourselves  one  who,  in  all  our  experience,  was  never  absent 
before ;  one  whose  presence  here  had  come,  through  the  force  of  habit,  to  seem 
to  us  as  necessary  as  the  presence  of  the  Judges,  without  whom  this  Court  itself 
could  not  even  be  constituted.  Samuel  Stevens,  a  father  to  those  of  our  num 
bcr  who  yet  are  young,  and  a  brother — a  free  and  accepted  brother — to  each  of 
us  whose  hairs  have  begun  to  whiten,  and  a  brother  even  to  each  of  you,  is  no 
more.  He  died,  in  the  maturity  of  fame  and  of  life,  at  Rochester,  on  the  eleventh 
day  of  September  last. 

It  has  seemed  to  my  asaociates  that  a  tribute  to  his  memory  was  due  from 

*  The  loss,  by  foundering  at  see,  of  the  Collins  steamer  Aictic,  on  her  voyage  from  Liver- 
pool to  Now  York. 
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tt8»  and  we  have  Tentured  to  hope  that  yon  would  oijoy  a  monrnAil  satisfactioii 
in  lending  to  aucfa  a  tribute,  if  properly  offered,  the  sanction  of  your  own  high 
portion  and  characters.  I  have  readily  yielded  my  consent  to  the  request  of  my 
brethren,  that  I  would  call  your  recollection  back  to  that  sad  event  In  nearly 
erery  contest  in  this  forum  in  which  I  have  ever  been  engaged,  he  who  is  now 
no  more  bore  a  responsible  part— sometimes  as  an  adversary — and  then  his  op- 
position was  such  as  always  to  malce  me  wish  that  ever  afterwards  he  might  be 
an  associate ;— sometimes  as  an  assodate — and  then  his  co-operation  was  such  as 
always  to  make  me  wish  that  it  might  never  again  be  my  fortune  to  encounter 
him  as  an  adversary. 

Only  a  few  years  older  than  myself,  he  was  my  contemporary  in  soda!,  in 
professional,  and  in  public  life.  l)uring  all  that  time  I  have  known  him  inti- 
mately and  well.  Generally  agreeing  in  sentiments  and  opinions,  we  were  cor- 
dial friends;  while  the  divisions  between  us  which  occasionally  occurred,  as 
such  divimons  must  needs  occur  sometimes  between  men  of  inquiring  and  inde- 
pendent minds,  were  always  marked  by  that  mutual  charity  to  which  known  and 
confessed  sincerity  of  motives  was  entiUed.  I  do  not  forget  now — ^indeed,  I  have 
never  foigotten,  and  I  never  can  foiget — ^witii  how  much  generonty  and  affection 
he  expressed  to  me,  in  a  public  ceremonial,  his  own  feelmgs  and  those  of  his 
fellow-citizens,  on  my  retirement  from  public  service  in  this  andent  capital,  and 
my  re-entrance  into  that  field  of  profesdonal  occupation  where,  if  I  were  to 
succeed  at  all,  I  was  sure  to  meet  him  as  the  most  prominent  of  rivals.  I  per- 
form a  duty,  therefore,  when  I  speak  his  eulogy. 

I  would,  if  I  could,  pronounce  that  eulogy  with  so  much  of  simplicity,  sin- 
cerity, earnestness  and  brevity,  as  to  remind  you  of  his  own  peculiar  form  of 
utterance  here.  He  was  assiduous,  dignified,1sourteou8,  astute  and  learned.  He  • 
had  an  exclusive  aim — ^namely,  to  be  a  Xaioyer,  in  the  highest  development  of 
that  character.  He  succeeded.  For  he  lived  as  he  died,  recognized  by  the  Bar 
and  by  the  Courts,  as  well  as  by  the  public  voice,  as  a  fit  successor  of  those 
whose  characters  are  our  acknowledged  models — John  T.  Henry  and  Abraham 
Van  Vechten.  Nor  was  his  sphere  narrow  or  his  fame  a  local  one.  It  is  not 
the  weakness  of  national  vanity,  but  a  just  view  of  the  progress  of  mankind, 
which  teaches  us  that  the  judicial,  like  the  political  records  of  this  nation  and  of 
this  State,  cannot  and  will  not  perish.  They  will  be  consulted  in  other  countries 
and  in  other  times,  wherever  human  freedom,  protected  and  guaranteed  by  law 
and  religion,  shall  have  a  home.  On  many  a  page  of  those  records  the  name  of 
our  departed  brother  will  appear,  and  so  liis  voice  will  yet  seem  to  be  heard  in 
the  conflicts  by  which  truth  shall  be  elidted  and  justice  vindicated.  Who  among 
all  of  us  can  wisely  seek  or  reasonably  hope  for  more  ? 

May  it  please  your  Honors :  This  sad  event  reminds  us  that  we  also  are  passing 
away.  While  no  one  of  us  knows  "  the  number  of  his  days,^'  it  is  certahi  that^ 
within  a  very  short  period,  we  all,  like  our  departed  brother,  shall  have  places, 
here  only  in  the  memories  of  our  sucoessors.  May  God  grant  us  grace  to  direct 
our  lives  as  our  departed  brother  directed  his,  so  that,  while  friends  shall  deplore 
that  we  have  died,  sodety  shall  rejoice  that  we  have  lived. 

I  move  that  this  Court  do  now  acljoum. 

Mr.  Justice  Nelson  responded  as  follows :  To  no  person  can  this  marie  of  re- 
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Bpect  to  the  memory  of  our  departed  brother  by  bla  professional  brethren  and 
friends,  afford  greater  satisfaction  than  to  the  members  of  this  Court  We  have 
known  him  well,  and  have  witnessed  his  great  ability  and  indefatigable  labors 
in  behalf  of  his  clients.  Speaking  for  myself  I  can  say,  that  on  the  bench  of  the 
Supreme  Court  of  this  State,  and  in  the  Court  I  am  now  holding,  I  have,  for 
nearly  twenty-five  years,  been  assisted  and  enlightened,  in  the  discharge  of  my 
judicial  labors,  by  his  untiring  industry  and  uncommon  professional  research  in 
the  preparation  for  the  argument  of  his  cases.  In  this  respect,  he  was  a  model 
for  the  junior  members  of  the  Bar.  I  can  scarcely  recall  to  my  remembrance 
a  single  instance  of  his  appearing  in  the  argument  of  a  cause  of  any  importance 
without  the  most  laborious  and  complete  preparation,  and  without  his  imparting 
instruction  and  information  upon  the  points  in  controversy,  facilitating  the  ex- 
amination of  the  case,  and  greatly  aiding  me  in  my  investigation  and  judgment 
therein.  He  loved  his  profession  and  his  professional  brethren — was  kind  and 
generous  to  the  younger  members  of  the  Bar — and  ready  to  lend  them,  on  all 
occasions,  the  benefit  of  his  great  experience  and  learning. 

We  sincerely  lament  the  loss  of  our  friend,  and  sympathize  with  his  profes- 
sional brethren  on  the  melancholy  event,  and,  as  a  mark  of  respect  to  his  mem- 
ory, shall  direct  the  adjournment  of  the  Court,  and  an  entry  of  these  proceedings 
upon  its  records. 


II. 

Rules. 

[The  following  Bulo  has  been -adopted  rinoe  May  7Ui,  165S,  in  the  Cirouit  Court  for  ibe 

Soutlifni  District  of  aew  York], 

Seftembir  2l8t,  1859. 

Oroibxd,  that  all  money  brought  into  Court,  in  any  suits  pending  in  said 
Court,  shall  be  deposited  by  the  Clerk  of  the  Court  in  the  United  States  Trust 
Company,  upon  such  terms  as  shall  be  agreed  between  the  Clerk  and  the  Com- 
pany, and  approved  of  by  the  Court 


(The  foUoiring  Rule,  adopted  in  the  Cirenit  Court  for  the  District  of  Connecticut,  at  the 
April  Tenn,  1857,  was  printed  in  2  Blatchf,  C.  C,  £.,  567,  but  it  was  not  there  stated,  as  it 
should  have  been,  that  it  was  a  Bule  in  £quity.] 

April  Term,  1857. 

Tux  parties  shall  be  allowed  to  examine  their  witnesses  and  exhibit  their  proofs 
in  open  Court,  at  the  hearing  of  the  cause,  in  the  same  manner  as  on  the  trial  of 
actions  at  common  law.  Provision  shall  be  made  by  the  party  or  parties  so  ex- 
amining the  witnesses  in  Court,  for  takhig  down  the  testimony  of  such  witnesses, 
and  placing  a  transcript  thereof  on  file,  in  all  appealable  cases. 
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A 

ACTION. 

1.  A  payment  Yoluntarily  made  camiot 
bo  recovered  back,  eveD  though  it 
could  not  bare  been  enforced  by  law. 
Oorkle  v.  Maxwell^  413 

2.  When  a  payment  baa  been  obtained 
by  fraud,  oppreadon  or  extortion,  or 
when  it  has  been  made  to  secure  a 
right  which  the  party  paying  was  en- 
titled to  witliout  auoh  payment,  and 
which  right  was  withheld  by  the 
party  receiving  the  payment  until 
such  payment  was  made,  such  pay- 
ment was  not  voluntary,  and  noay  be 
recovered  back.  id, 

8.  It  may  also  be  recovered  back  when 
it  was  made  upon  a  wrongful  demand, 
to  save  the  jMrty  paying  firom  some 
great  or  irreparable  mischief  or  dam- 

.  age,  from  which  he  could  not  be  saved 
but  by  the  payment  of  the  sum  wrong- 
fully demanded.  t^ 

See  Adiiiraltt,  4  to  11. 

AORXKMXNT,  1  to  5. 

Assumpsit. 
Carrier,  8  to  5,  7. 
Circuit  Courts,  2,  8. 
CoLticrroR,  2,  6,  6, 19. 
Corporation,  2. 
Courts  op  U.  Statis,  2. 
DuTics,  92. 

EjSCTlfCNT. 

evidenck. 

Inburanoe,  2,  4. 

Jurisdiction. 

Partus  to  Actions. 

Patimts,  88,  89,  44  to  49,  67,  69. 


Practice,  1,  2. 
Frokissort  Note. 
Seizure,  2. 

Shipping,  2,  8,  26,  27,  80,  82. 
Statute  op  Limitations. 
Trade-Mark,  1,  2. 
Trust,  1. 
Warehouse,  5. 


ADMIRALTY. 

1.  An  appeal  from  a  decree  of  the  Dis- 
trict Court  in  Admiralty  to  tiiis  Court 
is  not  regular  unless  the  appellant 
gives  sufficient  security  to  answer  the 
costs  in  ease  of  affirmance.  Hazard 
V.  Oriffithj  84 

2.  ^ttch  security  is  necessary  to  the 
regularity  of  the  appeal,  even  though 
execution  has  been  issued  on  the  de- 
cree in  the  District  Court,  in  the  ab- 
sence of  the  security  required  to  ope- 
rate as  a  supersedeas,  id. 

8.  An  appeal  to  this  Court  from  the  Dis- 
trict  Court,  when  regular,  brings  with 
it  into  this  Court  all  the  funds,  if  any, 
belonging  to  tlie  case ;  and,  in  cose  of 
an  appeid  from  this  Court  to  the  Su- 
preme Court,  the  funds  still  remain 
in  this  Court.  id. 

4.  On  an  appeal  from  a  decree  of  the 
District  Court  dismissing  a  libel  in 
rem  for  the  foreclosure  of  a  mortgage 
on  a  vessel,  this  Court  will  not  per- 
mit the  libel  to  be  amended  so  as  to 
convert  the  suit  into  an  action  to  re- 
coTer  possession  of  the  vessel.  J%e 
John  Jay^  67 

5.  The  Courts  of   Admiralty  of  the 
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United  States  have  no  jarisdiction  of 
a  suit,  where  the  subject  matter  in 
controversy  Is  simply  the  title  to,  or 
right  of  property  in  a  vessel,  and 
where  the  suit  is  brought  to  recover 
the  possession.  id. 

6.  Nor  have  those  Courts  any  jurisdic- 
tion of  a  suit  in  rem  for  the  foreclosure 
of  a  mortgage  on  a  vessel.  id, 

7.  Where  a  contract  was  made  upon  the 
land,  between  the  owner  of  a  vessel 
and  a  ship-builder,  for  her  repair  by 
the  latter  in  his  ship-yard  on  the  land : 
Held,  that  an  action  in  personam 
would  not  lie,  in  the  Admiralty,  to 
recover  for  damage  to  the  vessel 
caused  by  the  negligence  of  the  ship- 
builder in  hauling  the  vessel  up  on 
ways,  to  be  repaired.  Bantom  v. 
MajfOf  70 

8.  Neither  the  contract  nor  the  service 
is  maritime.  iJ, 

9.  An  action  in  rem  cannot  be  mahi- 
tained  against  a  vessel  to  recover 
damages  for  the  breach  of  a  contract 
to  furnish  her  with  materials  or  sup- 
plies, where  the  breach  arises  out  of 
the  master's  refusal  to  accept  them. 
The  Cabarga^  76 

10.  It  is  every  day's  practice,  in  the 
Admiralty,  to  allow  suits  to  be  brought 
in  the  name  of  the  assignee  of  a  chose 
in  action.     Cobb  v.  Howard^         524 

11.  The  transferee  of  a  passage-Ucket 
can  bring  an  action  in  pereonam  in  his 
own  name,  in  the  Admiralty,  for  a 
breach  of  the  contract  contained  in 
the  ticket.  id. 

12.  Where  the  owner  of  a  ship-yard 
hauled  up  a  vessel  on  his  ways, 
charging  for  that  service,  and  also  a 
per  aiem  for  the  time  she  was  on  the 
ways  while  being  repaired  by  another 
person:  Held^  that  the  service  was 
one  rendered  in  the  repair  of  the  ves- 
sel, and  that  the  Admiralty  had  juris- 
diction of  a  Ubel  in  pe^'sonam  to  re- 
cover for  the  service.  Wortman  v. 
Oriffiih^  628 

13.  Hie  nature  of  a  contract  or  service, 
and  not  the  question  whether  the 
contract  is  made,  or  the  service  is  ren- 
dered,  on  the  kmd  or  on  the  water, 


is  the  proper  test  in  determining 
whether  the  Admiralty  has  or  has  not 
jurisdiction.  id. 

See  Bill  or  La]>iiig,  2. 
Garriib,  S  to  6,  7. 
Collision. 
Costs,  1  to  5. 
Courts  of  U.  States,  2. 
Pabtiis  to  Actions,  6,  6. 
Shipping,  8,  6,  14  to  18,  22  to  26. 


AFFIDAVIT. 
See  CcsTB,  10,  11. 


AGENT. 

See  DoTiEs,*6,  7. 

SiiippiNO,  12,  26,  27. 


AGREEMENT. 

1.  Where  B.  contracted  ^'th  a  Raihroad 
Company,  in  writing,  to  build  certain 
bridges  on  its  road,  at  a  certain  sum 
per  foot,  to  be  paid,  one-fonrth  in 
cash,  and  three-fonrtiis  in  the  stock 
of  the  road  at  par  value,  and  the  con- 
tract was  entirely  silent  tis  to  the 
time  or  place  of  payment :  Hdd  that, 
looking  to  the  contract  alone,  B.  could 
not  call  for  payment,  either  of  the 
cash  or  stock,  until  a  complete  per- 
formance of  the  contract  on  his  part, 
or,  at  any  rate,  before,  or  oftener  than 
a  bridge  was  fully  completed.  Nor 
could  be  then  sue  and  recover  for  the 
stock  without  proof  of  a  special  re- 
quest and  of  a  refhsal  to  deliver  it 
For,  if  no  time  be  fixed  in  the  con- 
tract, or  by  other  agreement  of  the 
parties,  dther  express  or  implied,  for 
the  doing  of  the  thing,  a  request  is 
essential  to  the  cause  of  action. 
Boody  V.  Rvtland  Jb  Burlington  B, 
B.  Co.,  26 

2.  The  Company,  after  the  commence- 
ment of  a  suit  by  B.  on  the  contract, 
having  mortgaged  its  road,  to  secure 
the  payment  of  debts  due  from  it  to 
tliird  persons :  ffeld,  that  the  act  of 
mortgaging  the  road  would  not  work 
or  amount  to  a  disability  to  perform 
the  contract,  or  make  the  defendants 
liable  to  pay  money  in  lien  of  the 
stock.  id. 
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8.  Where  it  appeared  that  it  was  the 
custom  of  the  Cumpany  to  make 
monthly  payments  to  B.  and  its  other 
contractors,  for  work  done  on  its 
road,  upon  estimates  made  by  the 
engineer  at  the  end  of  each  month : 
Httd,  that  this  must  be  considered  the 
rule  of  payment  under  the  contract, 
established  by  mutual  consent,  and 
binding  upon  the  parties,  so  as  to 
make  a  special  request  for  the  stock 
unnecessary.  id, 

4.  ffeldy  also,  that,  under  the  circum- 
stances of  this  case,  no  tender  or  offer 
of  the  stock  having  been  made  by  the 
Company,  B.  was  entitled  to  recover 
its  value.  id. 

5.  Afler  the  making  of  the  original 
contract,  B.  proposed  to  put  in  iron 
bearings,  instead  of  wood,  for  so  much 
per  foot  of  the  bridges,  varying,  like 
the  prices  in  the  original  contract, 
according  to  the  different  spans  in 
the  bridges,  "  in  addition,^^  as  B.  said, 
"  to  the  former  proposal ; "  but  noth- 
ing was  said  as  to  tiie  manner  of  pay- 
ing the  additional  expense :  Held^  that 
it  might  be  well  inferred,  that  the 
mode  of  paying  for  the  iron  bearings 
was  to  be  the  same  as  that  provided 
for  building  the  bridges.  id. 

6.  Where  A.  contracted,  at  New  York, 
to  have  a  vessel  at  Panama  at  a  cer- 
tain time,  to  carry  passengers  to  San 
Francisco,  and  received  their  fare  in 
advance,  but  the  vessel,  being  dis- 
abled, by  stress  of  weather,  on  her 
voyage  from  New  York  to  Panama, 
did  not  arrive  there  by  the  time  spe- 
cified :  ffeldf  that  this  was  no  excuse 
for  the  non-fuUUment  of  the  contract, 
and  that  A.  was  liable  to  return  the 
passage-money.      CM   v«    Howard^ 

524 

7.  Until  a  passenger  becomes  connected 
with  a  vessel  as  a  passenger  on  board, 
he  is  in  no  way  subject  to  her  casual- 
ties or  misfortunes  occurring  through 
stress  of  weather  or  otherwise.         id 


See  Admiraltt,  7  to  9, 11, 18. 
Chartxii-Pabtt,  1. 

iNSaXANCX,  2. 

Patxnts,  11  to  16,  74,  75. 
SaippiNO,  8  to  10,  22  to  27. 
Trust,  2  to  14. 
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ALIEN. 

See  Circuit  Courts,  2,  8. 
Jurisdiction,  1. 
Parties  to  Actions,  8. 
Practice,  7. 


AMENDMENT. 
See  Patents,  67. 


APPEAL. 

See  Admiraltt,  1  to  4. 
Costs,  1  to  6,  8,  9. 
Duties,  91,  92. 
Practice,  10,  11. 


APPRAISAL 

See  Duties,  4,  5,  8  to  12,  20,  23,  25, 
28,  29,  81,  89  to  41, 48  to  51,  68,  60, 
62,  65  to  69,  72,  82  to  86,  89  to  98, 
95  to  99. 


APPRAISER. 

See  Duties,  4,  5,  8  to  12,  20,  28,  25, 
28,  29,  81,  89  to  41, 48  to  51,  58,  60, 
62,  65  to  69,  72,  82  to  86,  S9  to  98, 
95  to  99. 


ARBITRATION. 
See  Charter-Partt,  7. 


ASSIGNMENT. 

See  Admiralty,  10,  11. 

Patents,  6,  11  to  16,  20  to  8j. 


ASSUMPSIT. 

1.  The,  case  of  AetUy  v.  Rer/nolde,  (2 
Strange,  915),  which  decides,  that 
where  money  is  extorted  by  duress  of 
goods,  aesumpmi  will  lie  for  it,  has 
not  been  overruled  by  the  Courts  of 
New  York,  and  is  followed  in  Eng- 
land.    TuU  V.  Ide,  249 

2.  The  general  rule  is,  that  an  action 
for  money  had  and  received  lies, 
whenever  money  has  been  received 
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by  the  defendant,  which,  ex  <gquo  et 
bonOy  belongs  to  the  plaintiff.  id, 

8.  The  cases  examined,  as  to  recoverine 
back  monej  paid  on  compulsion,    id, 

4,  Where  A.,  a  common  carrier,  agreed 
with  B.  to  convey  goods,  at  a  specified 
rate  for  fireigfat,  and  then  refused,  at 
the  place  of  destination,  to  deliver  the 
goods,  except  on  payment  of  freight 
at  a  higher  rate,  and  B.,  in  order  to 
obtain  possesupn  of  the  goods,  paid 
to  A.  the  sum  demanded :  Held^  that 
the  payment  was  not  voluntary,  and 
that  the  excess  beyond  the  agreed 
freight  might  be  recovered  back,    id. 


ATTACHMENT. 

1.  The  practice  stated  as  to  issuing  an 
attachment  against  a  witness  for  his 
refusal  to  obey  a  mbpctna  issued  by 
this  Court,  requiring  his  appearance 
before  a  United  States  Commissioner, 
to  be  examined,  de  bene  esse,  as  a 
witness  in  a  suit  pending  in  another 
District,  under  §  80  of  the  Act  of 
September  24th,  1789,  (1  U,  3.  Stat, 
at  Large^  88),  on  the  ground  that  he 
resides  more  than  one  hundred  miles 
from  the  place  of  trial  of  such  suit. 
Ex  parte  Judeon^  89 

2.  On  the  motion  for  such  an  attach- 
ment, this  Court  will  not  examine  the 
question  as  to  whether  the  foreign 
suit  is  a  real  or  a  fictitious  one,  or  an 
amicable  one,  or  as  to  the  object  of 
examining  the  witness,  but  will  as- 
sume that  the  suit  is  carried  on  in 
the  usual  way,  id, 

8.  On  a  motion  for  an  attachment  against 
a  witness,  for  refusing  to  answer  a 
question  put  to  him  on  his  examina- 
tion de  bene  esse,  before  a  United 
States  Commissioner,  on  a  eubpana 
dttcee  tecumj  as  a  witness  in  a  suit 
pending  in  another  District,  under 
§  80  of  the  Act  of  September  24th, 
1789,  (1  CT.  S,  Stat,  at  Large,  8),  it 
must  be  shown  that  the  Commissioner 
has  jurisdiction  in  the  matter,  and  that 
the  witness  resides  more  than  one 
hundred  miles  from  the  place  of  trial 
of  the  action,  and  that  the  matter  in 
regard  to  which  the  witness  refuses 
to  testify  is  material  and  relevant  to 
the  issue  in  the  case.  £x  parte  Peck^ 
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4.  Where  it  appears  that  the  ntbpana 
for  the  attendance  of  the  witness  be> 
fore  the  Commissioner  was  issued 
without  any  preliminary  evidence 
having  been  given  before  him  show- 
ing the  case  to  be  one  in  which  a  de 
bene  eue  examination  could  be  law- 
fully had,  the  want  of  such  proof  will 
be  a  vital  objection  to  the  issuing  of 
an  attachment.  id, 

6,  An  attachment  for  contempt  of  Conrt 
will  not  be  granted  unless  a  case  of 
clear  contempt  is  established.  In  re 
Judean,  148 

6.  When  the  contempt  is  not  committed 
in  facie  curia,  it  must  be  proved  by 
affidavits  from  persons  who  witnessed 
it  id. 

7.  Where  a  witness,  on  his  examina- 
tion before  a  Commissioner  of  this 
Court,  de  bene  esse,  under  §  SO  of  the 
Judiciary  Act  of  September  24th, 
1789,  (1  U,  S.  Stat,  at  Large,  88,  89^ 
in  a  suit  pending  elsewhere,  refused 
to  answer  a  question  put  to  him,  and, 
on  a  motion  to  this  Court  for  an  at- 
tachment against  the  witness  for  con- 
tempt, nothing  appeared  but  the  fact 
of  such  refusal,  and  the  materiality 
of  the  evidence  sought  was  not 
shown:  Held,  that  the  attachment 
could  not  be  granted.  id, 

8.  To  an  action  brought  by  A.,  to  re- 
cover for  goods  sold,  B.  pleaded  that, 
before  the  bringing  of  the  action,  B. 
had  sued  A.  in  a  State  Court  of  New 
York,  to  recover  money,  and,  in  that 
suit,  had  attached,  under  the  State 
law,  the  debt  sued  for  by  A. ;  that  A. 
had  removed  into  this  Court  the  suit 
in  the  State  Court ;  that  it  was  still 
pending;  and  that  the  attachment 
still  held  the  debt :  Held,  on  demurrer 
to  the  plea,  that  it  was  bad.  The  New 
England  Screw  Co,  v.  BUven,       240 

9.  Where  a  suit  in  a  State  Court  is  re- 
moved by  a  defendant  into  this  Court, 
under  the  12th  section  of  the  Act  of 
September  24th,  1789,  {IU,S.  Stat,  at 
Large,  79),  no  attachment  of  the  prop- 
erty of  the  defendant  by  the  State 
Court  can  hold  that  property,  after 
the  removal  of  the  suit  into  this  Court, 
unless  such  attachment  was  the  origi- 
nal process  in  the  suit  in  the  State 
Court.  id. 
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10.  Where  tlie  suit  in  the  State  Court 
is  commenced  by  summons,  and  the 
attachment  is  subsequently  issued  by 
it,  as  a  separate  process,  such  attach- 
ment is  not  an  attachment  by  original 
process,  within  said  12th  section,  so 
as  to  hold  the  property  attached,  after 
the  removal  of  the  suit  into  this 
Court  id. 

See  Indictmkmt,  8,  4. 
Injunction,  8,  4. 
Partus  to  Actions,  6. 


B 

BILL  OF  LADING. 

1.  -Where  the  printed  form  of  a  bill  of 
lading  of  cotton  contamed,  added  at 
the  bottom  with  a  pen,  the  words, 
**  contents  and  weight  unknown,"  the 
freight  to  be  paid  at  a  certain  rate  per 
pound:  Held  that,  although  some 
figures  were  found  in  the  maigin  of 
the  bill  of  lading,  apparently  as  the 
aggregate  weight  of  the  cotton,  yet 
the  shipper  was  bound  to  pay  flight 
only  on  the  actual  weight  of  the  cot- 
ton.    The  Andover^  808 

2.  HeU  also,  that  the  vessel  was  liable 
in  Admiralty  for  the  value  of  a  part 
of  the  cotton,  detained  under  a  lien 
for  the  freight,  after  the  shipper  had 
offered  to  pay  freight  on  the  actual 
weight  of  the  cotton,  as  soon  as  it 
should  be  ascertained.  id, 

3.  The  proper  mode  of  proving  the  exe- 
cution of  a  bill  of  lading,  considered. 
The  Columbo,  521 

4.  Where  a  bill  of  lading  acknowledged 
the  receipt,  in  good  order  and  con- 
dition, of  casks  containing  bristles, 
which  were  covered  with  matting, 
and  well  secured  by  cords  around  the 
body  and  ends,  and  engaged  to  deliv- 
er them  in  like  good  oraer  and  condi- 
tion to  the  consignees,  and  also  con- 
tained the  clause,  "weight  and  con- 
tents unknown:"  HelS^  that  there 
was  no  admission  by  the  master,  in 
tlie  bill  of  lading,  as  to  the  condition 
of  the  goods,  beyond  that  visible  to 
the  eye,  or  apparent  from  handling 
the  casks  or  their  outside  protection. 

id. 


6.  When  a  question  arises  as  to  the 
condition  of  the  contents  of  such 
caslES,  in  a  case  where  such  a  claase 
is  found  in  the  bill  of  lading,  the  bur- 
den rests  on  the  shipper,  in  the  first 
instance,  to  prove  the  condition  of  the 
goods  at  the  Ume  of  shipment ;  and, 
in  the  absence  of  such  proof,  the  car- 
rier is  not  properly  cha^eable  for  the 
condition  of  such  contents.  id, 

6«  If  the  external  covering  of  the  goods 
is  damaged  when  they  are  delivered, 
so  as  to  account  for  an  injury  to  t^e 
contents,  the  evidence  may  be  dis- 
pensed with,  the  admission  in  the  bill 
of  lading  being  prima  facie  sufficient. 

id. 

See  Oabbiib,  2. 

SmppiNO,  1,  22,  30. 


BONA  FIDE  PURCHASER. 
See  Fbaud. 


BOND. 
See  Public  Officeb. 


BROEER. 
See  Shipping,  26,  27. 


c 


CALIFORNIA. 
See  CoLLECTOB,  7  to  23. 


CARRIER. 

1.  In  order  to  charge  a  carrier  for  the 
non-delivery  of  goods,  some  evidence 
of  their  non-delivery  must  be  given 
by  the  shipper  or  owner ;  but,  slight 
evidence  will  be  sufficient  to  throw 
upon  the  carrier  the  burden  of  show- 
ing the  delivery.    The  Falcon^       64 

2.  Where  the  bill  of  hiding  of  goods 
specified  that  they  were  to  be  deliv- 
ered to  L.  or  Z. :  Eeld^  in  an  acUon 
against  the  carrier  for   their  non- 
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delivery,  that  it  was  not  enough  for 
the  slupper  to  Bhow  the  non-delivery 
to  L.,  but  that  he  must  also  give  some 
evidence  of  the  non-delivery  to  Z.  u£ 

3.  Where  A.,  at  Obw^o,  shipped  flour 
to  B.  at  New  York,  through  the  canal, 
subject  to  charges  for  freight  through 
Lake  Ontario,  and  chaigieable  with 
specified  freight  from  Oswego  to  New 
York,  and  wrote  on  the  bill  of  lading, 
"  Pay  chaiges  to  0.  on  safe  delivery," 
and  D.,  a  canal  forwarder  at  Oswego, 
receipted  the  bill  of  lading  thus,  "  Re- 
ceived in  good  order  for  C,"  and  C, 
a  forwarder  from  Albany  to  New 
York,  received  the  flour  at  Albany 
in  apparent  good  order,  and  paid  the 
chai^^  for  freight  through  Lake  On- 
tario, and  the  freight  from  Oswego  to 
Albany,  and  cairi^  the  flour  to  liew 
York,  and  delivered  it  to  B.,  and  it  ap- 
peared that  the  flour  had  been  damaged 
by  wet  before  it  arrived  at  Albany  : 
HM^  that,  as  0.  had  no  interest  in,  or 
connection  with  either  the  lake  or 
the  canal  navigation,  and  merely  re- 
ceived the  flour  at  Albany  and  trans- 
ported it  to  New  York,  he  was  not 
answerable  for  either  the  carrier  on 
the  lake  or  on  the  canal,  and  was  not 
responsible  for  the  damage  to  the  flour. 
MotUeilh  V.  Kirkpalricky  279 

4.  ffeld,  also,  that  C.  was  entitled  to  re- 
cover from  B.  the  charges  which  he 
paid  at  Albany,  when  he  received  the 
flour,  it  appearing  that  the  advance 
was  made  according  to  the  established 
usage  in  shipping  goods  from  Oswego 
to  New  Yorit.  id. 

5.  Such  advance  became  chargeable  on 
the  goods  the  same  as  the  freight 
from  Albany  to  New  York,  and  the 
whole  claim  became  an  entirety,  capa- 
ble of  bem^  enforced  by  C,  by  a  libel 
against  B.,  m  the  District  Court,    t^. 

Q.  The  master  of  a  vessel  is  bound  not 
only  to  select  a  customary  wharf  for 
the  delivery  of  a  cargo  carried  on 
frdght,  but  the  place  selected  must 
be  fit  and  safe  for  its  deposit,  and  it 
must  be  discharged  with  all  proper 
care  and  skill.     Voae  v.  Allen,     289 

7.  Where  the  consignee  of  a  cargo  of 
iron  shipped  on  freight  refused  to 
have  any  thing  to  do  with  its  delivery 
at  the  wharf  where  the  master  was 


delivering  it,  and  the  master  over- 
loaded the  wharf,  so  that  it  broke 
down,  and  a  portion  of  the  iron  was 
totally  lost :  Hdd,  that  the  owner  of 
the  vessel  was  req[>onttble  to  the  con- 
signee for  the  loss,  on  a  libel  in  Ad- 
miralty in  the  District  Court,  the  con- 
signee having  made  advances  on  the 
consignment.  id. 

See  AssuvFSiT,  4. 
Bill  of  Ladihg. 
Shipping,  29,  80. 
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Ex  parte  KaifUy  1 
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2Tte  Northern  Indiana,  92 

8.  The  Propeller  Genesee  Chief  «.  Htz- 
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5.  Griswold  v.  Lawrence,  (1  Blatchf.  C. 
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6.  Wilder  V.  Gayler,  (1  Blatchf.  C.  C.  R., 
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209 
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7%e  Union  Mutual  Ins.  Co,,         281 

12.  Astley  v.  Reynolds,  (2  Strange,  916.) 
Tutt  V.  Ide,  249 

13.  Roller  v.  Maxwell,  (ante,  p.  142.) 
Me  Call  V.  Lawrence,  -860 
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14.  Lennie  v.  Maxwell,  (ante,  p.  125.) 
MunselTr.  Maxwell^  864 

15.  Morris  V.  Maxwell,  (ante,  p.  143.) 
Vaeeari  y.  Maxwell^  368 

16.  Dorr  v.  Swaitwout,  (1  Blatchf.  C.  C. 
R,  179.)    Riehardton  ▼.  CfurtU,  685 

17.  Lawrence  v.    Caswell,   (18  How., 
488.)    Sekuehardt  y.  Lawrence,    897 

18.  Craig  v.  Maxwell,  (2  Blatchfl  C.  C. 
R.,  646.)    Aleop  v.  Maxwell^        399 

19.  Pierson  v.  Maxwell,  (2  Blatchf.  C.  C. 
R.,  607.)    Crowley  v.  Maxwell,     401 

20.  Comett  t*.  Lawrence,  (2  Blatchf.  C. 
C.  R.,  612.)  id. 

21.  Focke  v.  Lawrence,  (2  Blatchl  C.  C. 
R.,  608.)  id, 

22.  Thomson  tx.  Maxwell,  (2  Blatchf.  C. 
a  R.,  886.)  id, 

23.  Howland  v.  Maxwell,  (ante,  p.  146.) 
Camea  y.  Maxwell,  420 

24.  Corkle  v.  Maxwell  (ante,  p.  413.) 
Sarriman  y.  Maxwdl,  421 

26.  Crowley  v.  Maxwell,  (ante,  p.  401.^ 
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27.  Wilson  v.  Turner,  (7  Law  Reporter, 
627.)  Day  y.  The  Union  India  Rub- 
ber Uo,,  488 

28.  Wilson  v.  Rousseau,  (4  How.,  646^ 

29.  Wilson  v.  Simpson,  (9  How.,  109^ 

30.  Bloomer  v,  McQaewan,  (14  How., 
689.)  id. 

31.  McClure  v.  Kinesland.  (1  How., 
202.)  id. 

82.  Walton  v.  Potter,  (Webster's  Pat 
Cas.,  686.)    Siekele  y.  Borden,     626 

38.  Boyill  tr.  Moore,  (Day.  Pat  Cas., 
861, 406.)  id. 


CERTIORARL 

1.  A  Commisdoner  appointed  by  this 
Court  is,  in  the  execution  of  the  du- 
ties of  his  office  under  the  Act  of 
September  18th,  1860,  (9  U.  S.  Stat, 
at  Large,  462),  commonly  called  the 
Fugitive  Slave  Act,  in  no  legal  sense 
a  magistrate  inferior  to  this  Court. 
&  parte  Van  Orden,  166 

2.  This  Court  has  no  power  to  issue  a 
writ  of  certiorari  to  such  a  Commis- 
sioner, to  reyiew  proceedings  before 
him  under  that  Act  id. 


CESTUI  QUE  TRUST. 
See  Trust,  1. 

CHARTER-PARTY. 

1.  The  charter-party  of  a  yessel  provi- 
ded that  the  whole  of  it,  except  the 
part  necessary  for  the  officers  and 
crew,  and  for  stowing  sails,  cables, 
and  provisions,  should  be  at  the  dis- 
posal of  the  charterer  for  a  specific 
voyage.  The  charterer  agreed  to  fur- 
nish a  ftill  caigo  of  lumber  and  tim- 
ber for  the  yoyage,  at  a  specified 
price  per  thousand  feet  After  the 
yessel  had  received  part  of  her  car- 
go,  the  charterer  desired  to  put  on 
board  two  pieces  of  timber  that  were 
too  large  to  be  received  through  the 
port-hole  of  the  vessel,  and  insisted 
that  the  port-hole  diould  be  enlarged 
to  receive  them,  and  refused  to  fur- 
nish any  more  car^o  till  that  was 
done.  Thereupon,  tbe  master  landed 
the  cargo  that  had  been  taken  on 
board,  and  left  for  another  port  in 
ballast:  Seld,  in  an  action  by  the 
owner  against  the  charterer,  to  recov- 
er compensation  fbr  the  loss  sustain- 
ed by  the  failure  to  furnish  the  car- 
go, that  the  undertaking  of  the  chart- 
erer was  to  furnish  a  cargo  of  such 
timber  i^  was  jsuitable  to  the  capa- 
city and  condition  of  the  vessel,  and 
that  the  owner  did  not  undertake  to 
convey  a  given  quantity  of  lumber 
and  timber  generally,  and  was  not 
bound  to  alter  the  port-hole  of  the 
vessel.    Beecher  y.  JSechiel,  40 

2.  Where  the  master  of  a  vessel,  who 
was  her  charterer  for  a  specific  term. 
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under  a  charter-party  which  prorided 
that  he  should  funUsh  her  with  all 
requisite  stores,  purchased  supplies 
for  her :  Meldy  tluit  the  master,  and 
not  the  owner,  was  exdusiyely  re- 
sponsible for  the  supplies.  Mott  v. 
Huckman^  11 

3.  HeU  also,  that,  under  the  circum- 
stances of  this  case,  the  vendor  of 
the  supplies  was  chargeable  with  no- 
tice that  the  master  was  the  chart- 
erer, id. 

4.  SembUy  that  a  charter-party  is  not  a 
conveyance^  within  the  proTisions  of 
the  Act  of  July  29th,  1850,  (9  U.  8. 
Stat,  at  Large^  440),  and  is  not  requir- 
ed to  be  recorded  in  the  Collector's 
office.  id^ 

6.  Where  a  vessel  was  chartered,  by  A. 
to  B.,  to  cany  a  fttU  cargo  of  timber 
from  Apalacluoola  to  Liverpool,  at  a 
specified  freight  per  load  of  so  many 
feet,  payable  at  Liverpool,  with  a 
stipulated  demurrage  for  detention, 
and  it  appeared  £at  she  toolc  on 
board,  in  the  harbor  of  Apalachicola, 
all  she  could  safely  take  in  view  of 
her  draft  of  water^  and  then  went  out- 
i^de  to  a  proper  place  to  complete  her 
loading,  she  drawing,  when  fully  la- 
den, from  two  to  three  feet  more  wa- 
ter than  the  greatest  depth  on  the 
bar,  and  the  charterer  claimed  that 
he  was  not  bound  to  put  on  board 
any  cargo  outside:  Held,  that  the 
charterer  was  chargeable  with  know- 
ledge of  the  tonnage  and  draft  of  wa- 
ter of  the  vessel,  and  of  the  state  of 
the  harbor ;  that  the  parties  must  be 
presumed  to  have  understood  that  the 
vessel  was  to  go  outmde  to  finish  her 
loading ;  and  that  the  charterer  was 
liable  for  the  stipulated  demurrage, 
while  the  vessel  was  detained  outside, 
waiting  for  cargo.   Belmont  v.  Tynon^ 

630 

6.  Hddy  also,  that  the  charterer  was  li- 
able to  pay,  at  Liverpool,  the  stipula- 
ted freight,  without  reference  to  any 
custom  there,  as  to  deducting  for  de- 
fective pieces  of  timber.  id. 

*l.  ffeldy  also,  that  an  arbitration  enter- 
ed into,  at  Liverpool^  between  the 
consignee  of  the  vessel  and  the  con- 
signee of  the  cargo,  as  to  the  rule  of 
measurement  of  the  timber,  which 


resulted  in  an  award  in  favor  of  the 
charterer,  was  not  binding  upon  the 
charterer,  and  that,  therefore,  it  could 
not  bind  the  owner  of  the  vesseL   id. 

See  Shippikg,  12, 13. 


CHOSE  IN  ACTION. 
See  Admiraltt,  10,  11. 


CIRCUIT  COURTS. 

1.  The  Cireoit  Courts  of  the  United 
States,  have  no  jurisdiction,  and,  of 
course,  cannot  exercise  any,  but  such 
as  Congress,  by  legislative  Acts  war- 
ranted by  the  Constitution,  haiis  con- 
ferred upon  them.  Hubbard  v.  The 
N</rthem  Raihrcad  Co,,  84 

2.  This  Court  has  jurisdiction  of  an  ori- 
emal  d^W  suit  in  which  the  plaintiff 
IS  a  citizen,  and  the  defendant  is  an 
alien,  even  though  the  defendant  is  a 
resident  foreign  Consul  duly  admitted 
as  such  by  the  President.  St,  Luke's 
HotpUal  V.  Barclay^  259 

8.  The  consular  character  of  an  alien 
only  exempts  him  firom  the  jurisdic- 
tion of  State  Courts  in  civil  suits,  and 
he  may  be  sued  in  this  Court  as  well 
as  in  a  District  Court.  id. 


See  Ckrtiorari. 
Costs,  1  to  3. 
Courts  of  U.  States. 
Equity,  1, 
Habeas  Cobpus. 
Jurisdiction. 
Patksts,  47,  48. 
Practtice,  2. 
Removal. 


COLLECTOR. 

1.  Under  the  Act  of  March  3d,  1799, 
§  2,  (1  IT.  S,  StaL  at  Large,  7061  a 
Collector  has  no  rig^t  to  charge  tees 
for  granting  constructive  permits  to 
land  goods,  but  only  for  such  permits 
as  he  actually  issues.  Ogden  v.  Max- 
v>eU,  819 
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2.  Where  but  one  permit  to  land  the 
baggage  of  all  the  passengers  on  one 
vessel  was  issued,  and  the  Collector 
exacted  from  the  owner  of  the  yessel 
fees  for  one  permit  for  every  five  pas- 
sengers: Held^  that  the  fees  for  more 
than  the  one  permit  were  illegal,  and 
could  be  recovered  back,  in  an  action 
by  such  owner  against  the  Collector. 

id. 

8.  Heldy  aUo,  that  no  written  protest 
against  the  exaction  of  such  fees  was 
necessary,  as  the  Act  of  February 
26th,  1845,  (6  U.  &  Stat,  al  Large, 
727),  requires  such  a  protest  only  in 
regard  to  duties  paid.  id, 

4.  No  usage  in  regard  to  making  such 
charges  can  legn^ze  them.  id. 

6.  A  Collector  is  personally  liable  for 
the  illegal  acts  of  his  deputy,  in  ex- 
acting fees  not  authorized  by  law. 

id. 

6.  And  he  is  so  liable,  although  he  be- 
lieved the  exaction  to  be  legal,  and 
although  he  has  paid  over  the  amount 
of  it  to  the  Government.  id. 

7.  The  Act  of  March  8d,  1849,  **  to  ex- 
tend  the  revenue  laws  of  the  United 
States  over  the  territory  and  waters 
of  Upper  California,  and  to  create  a 
collection  district  therein,"  (9  U,  8. 
Stat,  at  Larae^  400),  construed  in 
reference  to  the  compensation  of  the 
Collector  of  the  District  of  Upper 
California,  appointed  under  it.  The 
United  SUsies  v.  CoUier,  826 

8.  Tlie  facts  and  circumstances  which 
led  to  and  surrounded  the  passage  of 
the  said  Act  of  March  8d,  1849,  as 
derived  from  the  Journals  of  the  two 
Houses  of  Congress,  the  documents 
laid  before  Congress,  and  the  debates 
in  Congress,  considered,  in  constru- 
ing the  said  Act  id. 

9.  Contemporaneous,  antecedent,  and 
subsequent  enactments  on  the  same 
subject  matter,  considered,  in  con- 
struing the  said  Act.  id. 

10.  Where  the  United  States,  in  ac^ust- 
ing  the  accounts  of  a  Collector  ap- 
pointed under  the  said  Act,  treated 
him  as  having  acted  as  Collector  un- 
der said  Act  until  the  14th  of  Janu- 


ary, 1851,  and  adopted  his  acts  until 
that  time  as  being  ofBdal :  Beld^  in 
an  action  against  him  to  recover  an 
alleged  balance  in  his  hands  as  such 
Collector,  that  the  United  States  were 
estopped  from  claiming  that  he  was 
not  entitled,  during  the  whole  time 
he  so  acted  as  such  Collector,  to  the 
compensation  provided  by  said  Act 
of  1849,  notwithstanding  the  passage 
of  the  Act  of  September  28th,  1860, 
(9  U.  S.  Stat,  at  Large,  608).        id. 

11.  HeU  also,  that  such  Collector  was 
entitled,  during  the  whole  time  he  so 
acted  as  such  Collector,  to  a  salary  of 
$1,600  per  annum,  and  also  to  the 
fees  and  commissions  prescribed  by 
the  84th  section  of  the  Act  of  Febru- 
ary 18th,  1793,  (1  U.  S.  Stat,  at  Large, 
816),  and  by  the  2d  section  of  the 
Act  of  March  2d,  1799,  (1  /d,  706), 
notwithstanding  the  passage  of  the 
said  Act  of  September  28tb,  1850. 

id. 

12.  Where  such  Collector  seized,  as 
forfeited  to  the  United  States,  certain 
liquors,  as  being  imported  contrary 
to  law,  and,  without  procuring  any 
condemnation  of  them  by  legal  pro- 
cess in  Louisiana  or  Oregon,  under 
§  5  of  said  Act  of  March  8d,  1849, 
because  such  proceeding  was  imprac- 
ticable, sold  them,  with  the  assent  of 
their  owners,  and  received  the  pro- 
ceeds, and  the  United  States,  with 
notice  of  such  want  of  condemnation, 
received,  to  the  use  of  the  United 
States,  itie  one-half  of  the  proceeds 
of  such  sales,  and  entered  the  usual 
credits,  in  such  Collector's  accounte, 
for  such  amounto :  Held,  that  such 
Collector  was  entitled,  under  §  91  of 
the  Act  of  March  2d,  1799,  (1  U.  S. 
Stat,  at  Large,  697),  to  retain  to  his 
own  use  the  one  moiety  of  such  pro- 
ceeds, id. 

18.  Seld,  also,  that  such  Collector  was 
entitled  to  such  moiety,  although  th& 
Secretary  of  the  Treasury  had,  on  the- 
application  of  the  owners  of  such 
liquors,  made  allowances  to  them  as 
and  for  the  cost  and  value  of  such 
liquors  before  their  importation,     id. 

14.  Where  such  Collector  took  bonds 
to  the  United  States,  on  the  delivery 
up  of  seized  vessels  and  goods,  and, 
on  leaving  office,  returned  them  into 
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the  Treafnry  Department,  and  thej 
had  not  been  collected,  nor  bad  any 
^  proceedingB  been  taken  by  that  De- 
partment to  collect  them,  and  it  ap- 
,  peared  that,  if  they  had  been  collect- 
ed, such  Collector  would  have  been 
entitled  to  the  one-half  of  their 
amount :  Meld,  in  such  action  against 
auch  Collector,  that  he  was  not  en- 
titled to  a  credit  for  such  one-half. 

id. 

15.  A  Collector's  right  to  a  share  in 
seized  property  applies  only  to  the 
proceeds  obtained  from  its  condemnsp 
tion  and  sale,  and  does  not  attach  to 
the  property  itself.  id, 

16.  The  additional  duties  of  20  per  cent, 
ad  vaiorem,  imposed  for  undervalua- 
tion by  §  8  of  the  Act  of  July  80th, 
1846,  (9  U.  8,  Stat,  at  Large,  48),  are 
not  fines  or  penalties:  Jaeid,  there- 
fore, that  such  Collector  was  not  en- 
titled to  a  moiety  of  them.  id, 

IV.  fftld,  also,  that  such  Collector  was 
not  chargeable  with  a  sum  of  money 
stolen  from  the  deputy  Collector  at 
Monterey,  appointed  under  the  said 
Act  of  March  8d,  1849,  such  sum 
having  been  stolen  without  neglect 
or  default  on  the  part  of  such  Col- 
lector, and  having  been  disallowed 
to  him  as  a  credit  at  the  Treasury 
Department  id. 

18.  The  legal  relation  between  public 
officers  and  their  sworn  assistants, 
even  when  they  are  acting  directly 
in  connection,  is  generally  not  that  of 
master  and  servant,  or  principal  and 
agent ;  and  the  liability  of  the  official 
superior  for  defaults  of  his  assistants 
arises  only  in  case  of  his  own  mis- 
conduct or  neglect  id. 

19.  In  an  action  by  the  United  States 
against  a  disbursing  officer  or  agent, 
or  other  individual,  for  the  recovery 
of  moneys  claimed  of  him,  the  defend- 
ant  is  entitled,  on  the  trial,  to  the 
allowance  of  all  equitable  demands  of 
his  against  the  United  States,  if  the 
same  have  been  submitted  to  the 
proper  accounting  officers  of  the 
Government  and  disallowed  by  them. 

id. 

20.  A  bahmce  equal  to  the  amount  of 
the  money  so  stolen  from  such  de- 1 


puty  Collector  at  Monterey,  having, 
as  Uie  result  of  the  principles  so  set- 
tled in  this  case,  been  found  to  be 
due  to  such  Collector  from  the  United 
States,  the  Court  ordered  such  bal- 
ance to  be  cerUfied,  without  allowing 
interest  to  either  party.  id, 

21.  The  Treasury  Department^  acts  in 
a  judicial  capacity,  in  determining  the 
charges  to  which  a  Collector  is  sub- 
ject, and  cannot  vary  that  adjudica- 
tion subsequently,  to  his  prejudice. 

id. 

22.  Where  the  Treasury  Department 
made  up  five  statements  of  the  ac- 
count of  such  Collector,  three  before 
suit  brought,  and  two  afterwards,  and 
did  not  cSiim  interest  against  the  de- 
fendant in  any  of  them  except  the 
last,  which  was  made  up  after  such 
Collector  had  paid  to  the  Government, 
in  setdement,  an  amount  which  the 
Court  found  overpaid  the  Govern- 
ment, and  the  balance  stated  in  each 
of  such  accounts  was  more  than  was 
due  from  sudi  Collector,  and  the 
action  was  brought  upon  the  first 
account  that  was  made  up,  and  it 
appeared  that  the  account  was,  in 
c^ect,  open  and  running  until  the 
fourth  account  was  made  up,  and 
that  that  account  was  grossly  erro- 
neous: Meld,  that  the  United  States 
were  not  entitled,  in  such  suit,  to 

!  charge  the  defendant  in  account  with 
interest  on  the  balance  in  his  hands 
when  such  suit  was  brought  id, 

23.  The  Ist  section  of  the  Act  of  March 
8d,  179Y,  (1  U,  8.  Stat,  at  Large^ 
512),  subjecting  a  receiver  of  public 
money  to  the  payment  of  interest 
thereon,  if  he  neglects  or  refuses  to 
pay  into  the  Treasury  the  balance 
reported  to  be  due  to  the  United 
States  upon  the  adjustment  of  his 
accounts,  does  not  apply  to  the  case 
of  such  Collector.  id. 

See  Dtttixs. 

Injunction,  2. 
Pabtibs  to  Actions,  2. 
Statute  or  Limitations,  8  to  5. 
Warehouse. 


COLLISION. 
1.  Where  a  steamboat  going  up  the 
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East  river,  above  Corlear^s  Hook,  on 
tbe  New  York  side,  met  another 
steamboat  coming  down,  and  the 
latter  ported  her  helm  to  pass  on  the 
right,  but  the  former  starboarded  her 
hehn  to  pass  on  the  left,  and  a  coUi- 
^on  between  the  two  ensued,  and  it 
appeared  that,  if  the  former  had 
ported  her  helm,  there  would  have 
been  no  collision:  Meidj  that  the 
former  was  liable  for  the  damages 
caused  by  the  collidon,  on  account 
of  her  faUure  to  port  her  helm.  27ie 
Niagara^  37 

2.  In  this  case  it  was  set  up  by  the 
former  vessel,  as  an  excuse  for  not 
porting  her  helm,  that  it  was  a  cus- 
tom, in  navigating  that  part  of  the 
river,  for  vessels  coming  down  in  an 
ebb-tide  to  keep  off  in  tiie  middle  of 
the  river  and  in  the  true  tide,  and 
give  to  vessels  going  up  tbe  benefit 
of  the  eddies  and  slack  water  on  the 
New  York  shore,  but  the  evidence 
failed  to  establish  any  such  cus- 
tom. 4d, 

8.  Where  a  steamboat  was  navigating 
the  East  river,  opposite  New  York, 
not  in  the  middle  o(  the  river,  but 
near  the  piers  built  out  from  the 
shore  next  to  the  city,  in  violation  of 
the  State  law  of  April  12th,  1848, 
entitled,  **  An  Act  in  relation  to  the 
navigation  of  the  East  river  by  steam- 
boats,'* (Seis  Lawsy  1848,  chap,  821), 
and  a  collision  ensued  between  her 
and  another  steamboat,  which  was  in 
the  proper  track,  and  did  every  thing 
practicable  to  avoid  the  collision: 
Mdd,  that  tbe  latter  vessel  was  not 
liable  for  the  damage  caused  to  the 
former  by  the  collision.  7%^  Bay 
State,  48 

4.  Running  a  steamer  of  fifteen  hun- 
dred tons  burthen  at  the  rate  of 
seventeen  miles  an  hour,  along  a 
track  frequented  by  sailing  vessels, 
when  it  is  impossible,  in  consequence 
of  a  thick  fog,  or  the  darkness  of 
night,  to  discern  an  approaching 
vessel  in  time  to  avoid  running  her 
down,  is,  of  itself,  conclusive  evidence 
of  such  gross  negligence  or  reckless- 
ness, as  to  render  ^e  steamer  liable 
for  all  the  damages  occasioned  by  a 
collision  between  such  steamer  and 
another  vessel^  unless  it  is  clearly 
proved  that  those  in  charge  of  the 


other  vessel  were  also  in  fault.  7^e 
Norilum  Indiana,  92 

5.  In  a  night  so  light  and  clear  as  to 
render  £at  degree  of  speed  justifi- 
able, the  fact  that  a  collifflon  with  a 
close-hauled  schooner  occurred  while 
the  latter  displayed  a  plain  light,  and 
the  signal  lights  required  on  the 
northern  and  north-western  lakes  by 
the  Act  of  Congress,  is  enough  to 
cast  upon  the  steamer  the  burthen 
of  establishing,  by  satisfactory  evi- 
dence, that  there  was  no  want  of 
care  or  skill  on  the  part  of  those  in 
charge  of  her.  id, 

6.  When  a  steamer,  under  a  full  head 
of  steam,  is  about  meeting  a  close- 
hauled  schooner  in  an  open  lake, 
their  courses  being  nearly  opposite, 
the  duty  of  checking  speed  and 
changing  direction  devolves  upon  the 
steamer  alone,  and  the  schooner  has 
the  right,  and  it  is  ordinarily  her 
duty,  to  keep  her  course.  id, 

7.  The  want  of  a  look-out,  detailed  and 
stationed  for  the  constant  perform- 
ance of  that  specific  duty,  is,  of  itself, 
a  circumstance  of  a  stong  condem- 
natory character,  and,  in  case  of  col- 
lision, exacts  from  the  vessel  neglect- 
ing it,  clear  and  satisfactory  proof 
that  the  misfortune  encountered  was 
not  attributable  to  her  misconduct  in 
that  particular.  id. 

8.  The  mate,  while  the  officer  of  the 
deck,  and  holding  temporary  com- 
mand of  a  steamer  of  fifteen  hundred 
tons  burthen,  is  continually  liable  to 
be  called  to  the  dischai^e  of  duties 
incompatible  with  the  keeping  of  a 
constant  and  vigilant  watch  during 
the  darkness  of  the  night,  and  ought 
not  to  be  relied  on  for  that  purpose. 
For  such  purpose,  he  would  ordina- 
rily be  less  rdlable  than  the  man  at 
the  wheel,  when  specifically  charged 
with  that  additional  duty;  and  it  is 
well  settled  that  the  wheelsman  is 
not  a  sufficient  look-out  for  such  a 
vessel  under  such  circumstances,    id. 

9.  The  inside  of  the  pilot-house,  on 
board  of  such  a  steamer,  is  not,  in  a 
dark  night,  the  proper  position  for  a 
look-out  id, 

10.  When  the  officer  in  charge  of  a 
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steamer  discovers  the  light  of  another 
yeasel,  and  Uiat  there  is  danger  of  a 
collision,  and  cannot,  by  reason  of 
darkness  or  fog,  determine  her  posi- 
tion or  her  course  with  sufficient  cer- 
tainty to  enable  him  to  decide  what 
chanee  should  be  made  in  the  steam- 
er^B  helm,  he  should  slacken  and,  if 
necessary,  stop  and  reverse  his  en- 
gine, so  as  to  diminish  the  speed  of 
his  vessel,  until  he  is  able  to  deter- 
mine what  change  of  direction  will 
prevent  a  collision ;  and  a  fidlure  to 
do  BO,  connected  with  an  improper 
order  for  the  change  of  the  helm, 
given  in  ignorance  of  the  course  and 
position  of  the  other  vessel,  will  ren- 
der the  steamer  liable.  id. 

11.  The  cases  of  8t,  John  v.  Patit«, 
(10  Bow.,  667),  and  27ie  Propeller 
Genesee  Chief  v.  Fitghugh,  (12  id, 
443\  referred  to,  and  their  doctrines 
applied.  id. 

12.  It  is  no  answer  to  proof  of  an  ex- 
cessive and  unjustifiable  rate  of  speed 
on  the  part  of  a  steamer,  while  run- 
ning in  a  dark  night,  or  in  thick 
weather,  along  the  track  of  sailing 
vessels,  that  a  reduction  of  speed 
would  subject  the  steamer's  owners 
to  penalties  for  the  non-performance 
of  their  contract  with  the  Post-office 
department.  No  contract  with  a  pub- 
lic office,  and  no  considerations  of 
public  convenience,  can  justify  a  rate 
of  speed  highly  dangerous  to  the  lives 
and  property  of  persons  pursuing  their 
lawful  business  on  the  same  route,  id. 

13.  No  precise  rate  of  speed  can  ever 
be  prescribed.  It  must  depend  upon 
the  locality,  and  the  particular  and 
peculiar  circumstances  of  each  case ; 
but  it  must  not  be  such  as  cannot  be 
maintained  without  probable  ugnry  to 
the  lives  and  property  of  others,    id, 

14.  Where  a  tow  was  sunk  through  the 
fault  of  a  propeller,  which  came  in 
collision  with  her,  and  without  any 
fault  on  the  part  of  the  tug  which 
was  towing  the  tow :  Held^  that  the 
right  of  property  in  the  tow  w«8  still 
in  her  original  owner,  or,  if  he  chose 
to  abandon  her,  he  could  only  look  to 
the  propeller  for  her  loss,  and  not  to 
the  tug,  and  the  propeller  would,  in 
Buch  case,  have  the  right  to  raise  and 
repair  the  tow.     The  Swan^  286 


16.  Where,  in  sudi  case,  a  vessel  ran 
against  the  sunken  tow  and  was  lost, 
in  the  ni^t,  because  her  poation  was 
unknown,  and  was  not  marked  by  any 
light :  Hddy  that  the  tug  was  not  re- 
sponsible for  such  loss,  as  her  control 
over  the  tow  ceased  when  the  tow 
sank,  and  especiaUy  as  the  captain 
and  crew  of  tiie  tow  were  on  bosird  of 
the  tow  when  die  sank.  id. 

16.  Heid^  also,  that  the  tug  was  under 
no  obligation  to  place  a  light  at  the 
point  iriiere  the  tow  was  sunk,  or  to 
raise  the  tow.  id. 

17.  Whether  either  the  owner  of  the 
propeller  or  the  owner  of  the  tow  was 
bourd  to  remove  the  obstruction  or  to 
indicate  its  position  by  a  light,  quere. 

id. 

18.  In  this  case,  a  steamer  was  held 
Uable  for  the  damages  caused  by  a 
collision  between  her  and  a  suling 
vessel,  which  tdok  place  through  the 
want  of  a  vigilant  look-out  on  bwd  of 
the  steamer.     The  Jame*  Adger^  616 

19.  A  speed,  in  the  steamer,  of  between 
nine  and  ten  knots  the  hour,  was,  in 
this  case,  held  to  be  too  great  for  the 
reasonable  security  of  sealing  vessels 
in  her  track,  and  not  to  be  excused 
by  the  fact  that  she  had  a  contract 
with  the  United  States  to  carry  the 
mail  in  a  specified  time.  id. 

20.  The  disaster  in  this  case  was  also 
held  to  be  partly  due  to  the  fact  that 
the  mate  of  the  steamer,  who  was  in 
chaise  of  her,  gave  a  wrong  order  as 
to  changing  her  helm,  in  view  of  the 
approaching  collision,  without  first 
ascertaining  the  position  and  course 
of  the  sailing  vessel.  id. 

21.  It  is  a  well-settled  nautical  rule, 
that  when  two  sailing  vessels  are  ap- 
proaching each  other,  both  having  the 
wind  free,  the  vessel  on  the  larboard 
tack  must  give  way,  and  each  vessel 
must  pass  to  the  right ;  and  the  same 
rule  governs  vessels  sailing  on  the 
wind,  and  approaching  each  other,  ^ 
when  it  is  doubtful  which  one  is  to 
the  windward.     The  Thomas  Martin, 

617 
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22.  It  has  long  prevuled  as  a  usage, 
and  been  recognized,  to  a  certain  ex- 
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tent,  by  the  Courta  generally  in  this 
counfry  and  in  England,  that,  both  in 
narrow  riyen  and  open  seas,  sailing 
vessels  are  not  bound  to  carry  lights 
when  under  way  at  night.  id. 

23.  But,  where  two  sailing  vessels  came 
into  collision,  while  both  were  under 
way,  approaching  each  other,  on  a 
night  so  overcast  that  a  vessel  with- 
out a  light  could  not  be  seen  at  a 
distance  of  over  half  a  mile,  and  the 
combined  speed  of  the  two  vessels 
was  ten  or  eleven  miles  an  hour,  and 
one  of  the  vessels  showed  a  light, 
which  was  seen  by  the  other  vessel 
some  fifteen  minutes  before  the  col- 
lision, but  the  latter  vessel  showed 
no  light:  BeH  on  a  libel  by  the 
former  against  the  latter,  the  former 
having  been  lost  by  the  collision,  that, 
although  the  former  was  in  fault,  yet 
the  latter  was  also  in  fault  in  not 
showing  a  light  when  she  saw  the 
other^s  light,  and  that  the  loss  must 
be  apportioned.  id. 

24.  Beldy  also,  that  the  latter  was  in 
fault  for  racing  at  the  time  with  an- 
other vessel,  at  a  rate  of  speed,  and 
under  circumstances,  that  were  not 
justifiable,  considering  the  character 
of  the  night.  id. 

See  Shippuio,  4. 


COMMISSIONER. 
See  CESnoBABX. 


COMMISSIONS. 
See  DuTixs,  52,  60,  68,  64. 


COMMON  CARRIER. 

See  Assumpsit,  4. 

Bill  or  LiniNO,  1,  2. 
Carrier. 
Shipping,  30. 


CONSTITUTIONAL  LAW. 

I.  The  authority  of  the  Judiciary  to  de- 
clare void  any  Act  of  the  Le^ature 
that  is  manifestly  in  oonfiict  with  the 
Constitution,  is  well  settled ;  but  such 


authority  should  always  be  exercised 
with  great  caution  and  deliberation. 
Darby  y.  Wright,  ITO 

2.  The  Act  of  the  Legislature  of  New 
York,  passed  December  14th,  1847, 
(Latoe  of  1847,  chap,  471),  to  release 
the  prior  lien  of  the  State  on  the  Hud- 
son and  Berkshire  Railroad,  does  not 
violate  the  4th  section  of  the  7th  arti- 
cle of  the  Constitution  of  New  York, 
of  1846,  which  forbids  the  release  or 
compromise  of  the  claims  of  the  State 
against  any  incorporated  Company,  to 
pay  the  interest  and  redeem  the  prin- 
cipal of  the  stock  of  the  State  thereto- 
fore loaned  or  advanced  to  such  Com- 
pany, and  provides  that  such  claims 
shall  be  fairly  enforced.  id, 

8.  The  Act  of  1847  does  not  release,  re- 
duce, or  compromise  the  debt  created 
against  the  Hudson  and  Berkshire 
Railroad  Company  by  the  Act  of 
April  28tb,  1840,  (XaiMo/ 1840.  chap, 
178),  passed  for  the  aid  of  said  Com- 
pany; nor  does  it  release  from  the 
mortgage  to  the  State,  created  by  the 
Act  of  1840,  any  of  the  property  cov- 
ered by  that  mortgage.  id, 

4.  The  Constitution  only  requires  that 
daims  orinnating  in  loans  of  State 
credit,  made  before  its  adoption,  and 
the  securities  taken  on  such  loans, 
shall  be  held  as  the  property  of  the 
State,  and  be  managed  for  its  direct 
pecuniary  benefit,  and  shall  not  be 
released,  reduced,  or  surrendered  for 
the  benefit  of  the  borrowing  corpora- 
tions, in  disregard  of  the  pecuniary 
interest  of  the  State,  in  its  distinct 
and  single  character  of  a  creditor  of 
the  corporation.  With  those  restric- 
tions, the  exercise  of  the  ordinary  leg- 
islative discretion  in  the  management 
of  the  claims  is  not  prohibited.       id, 

5.  The  validity  of  the  Act  of  1847  must 
be  determined  by  its  character  and 
purposes  at  the  time  it  was  passed ; 
and  the  rights  of  those  who  have,  on 
the  faith  of  its  vidtdity,  advanced 
money  on  bonds  issued  under  it  and 
made  by  it  a  first  lien  on  the  road, 
cannot  depend  on  the  yet  unsettiea 
question,  whether  the  arrangement 
authorized  by  it  will,  in  the  end,  prove 
beneficial  or  injurious  to  the  State, 
as  a  creditor  of  the  corporation,     id. 
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6.  The  Act  of  1847  b  not  in  vioUtton 
of  the  9th  section  of  the  7th  article 
of  the  Constitution  of  1846,  which 
forbids  Uie  giving  or  loaning  of  the 
credit  of  the  State  in  aid  of  any  cor- 
poration, id. 

7.  The  Comptroller  of  the  State  being 
about  to  sell  tiie  road,  and  appropriate 
its  proceeds  to  the  sole  benefit  of  the 
State,  to  the  ezdasion  of  the  holders 
of  the  bonds  issued  under  the  Act  of 
1847,  this  Court  etgoined  him  from 
so  doiQg  in  a  suit  brought  by  such 
bondholders.  ii 


CONSUL. 
See  Circuit  Coubts,  2,  3. 


CONTRACT. 

Se4  Admiralty,  7  to  9, 11,  13. 
Agreemekt. 
Charter-Partt,  1. 
Insurance,  2. 
Patents,  11  to  16,  74,  75. 
Shipping,  8  to  10,  22  to  27. 
Trust,  2  to  14. 


CONVEYANCE. 

See  Charteb^Partt,  4. 
Patents,  S3,  34. 
Shipping,  11. 


CORPORATION. 

1.  The  usage  is  universal,  for  the  Presi- 
dents and  Cashiers  of  incorporated 
companies,  actiug  as  the  executive 
officers  and  agents  of  such  com- 
panies, to  make,  in  their  behalf,  en- 
dorsements and  transfers  of  negotiable 
paper,  by  simply  endorsing  their 
names,  with  the  additions  of  their 
titles  of  office.  State  Bank  of  Ohio  y. 
Fox,  481 

2.  Snch  an  endorsement  is  sufficient  to 
charge  the  corporation  under  whose 
authority  the  endorsement  is  made, 
and  to  transfer  the  note  to  the  en- 
dorsee, so  that  he  can  maintain  an 
action  on  it  in  his  own  name.         id. 

3.  Where  a  coiporation,  which  has  the 


right  to  do  so,  takes  its  own  stock  in 
payment  of  a  debt  due  to  it,  it  may, 
under  general  lull  power  given  to  its 
directors  to  manage  its  business,  sell 
such,  stock  again ;  and  a  note  taken 
by  it  on  such  sale  is  valid.  id. 

See  Constitutional  Law,  2  to  7. 
Revotal,  8. 


COSTS. 

1.  On  an  appeal  in  Admiralty  to  this 
Court  from  the  District  Court,  where 
the  cause  is  heard  on  proofs  and  de- 
cided, one  docket  fee  of  $20  to  the 
proctor,  and  only  one,  is  taxable  under 
the  Act  of  February  26th,  1863,  TlO  U. 
S.  SUU.  at  Large,  161,  §  1),  alUiongh 
the  cause  may  have  been  upon  the 
calendar  of  this  Court  at  more  than 
one  term.    Dedekam  v.  Vou,         77 

2.  Where,  in  such  a  case,  a  deposition 
was  taken  and  used  in  the  District 
Court,  and  then  read  in  this  Court  from 
the  apostles,  a  fee  of  $2  50,  for  read- 
ing the  deposition  in  this  Court,  is  not 
taxable  under  the  1st  section  of  that 
Act.  Such  fee  is  taxable  only  on  a 
new  deposition  taken  in  this  Court,  id. 

3.  Where  the  appeal  was  taken,  and 
the  cause  removed  into  this  Court, 
prior  to  tiie  passage  of  that  Act,  the 
item  of  $5  on  the  removal  of  the  cause 
to  this  Court  is  not  taxable  under  the 
Ist  section  of  that  Act  id. 

4.  A  docket  fee  of  $20  to  the  proctor  is 
taxable  under  the  1st  section  of  the 
Act  of  February  26th,  1863,  (10  IT.  S. 
Stat,  at  Large,  161),  on  a  final  di^o- 
sition  by  the  Court  of  a  cause  on  the 
calendar,    ffanfordv.  Griffith,      79 

6.  So  held,  in  a  case  where  an  appeal  in 
Admiralty  was  dismissed,  wiUi  costs, 
for  irregidarity,  without  being  heard. 

id. 

6.  Every  item  of  costs  taxable  against 
a  party  to  a  suit  in  this  Court,  is 

'specified  in  the  fee  bill  contuned  in 
the  Act  of  February  26tb,  1853,  (10 
ir.  S.  Stat,  at  Large,  161).  Dedekam 
V.  Vose,  158 

7.  The  $20  docket  fee  allowed  to  a 
proctor  or  attorney  by  that  Act,  can 
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be  taxed  only  on  a  final  bearing,  and 
can  be  taxed  but  once  in  a  cause,   id. 

8.  That  fee  is  not  taxable,  after  a  de- 
cree on  an  appeal  in  Admiralty,  on  a 
motion  that  the  stipulators  on  the  ap- 
peal pay  into  Court  the  amount  of 
their  stipulations.  id, 

9.  A  general  objection  to  the  aggregate 
of  charges  for  clerk's  fees  and  affi- 
davits, cannot  be  noticed,  on  an  ap- 
peal from  the  taxation  of  costs.  The 
objections,  and  the  items  composing 
the  charges,  must  be  specified.       id, 

10.  Under  the  Act  of  February  26th, 
1853,  (10  U.  8.  Slat,  <U  Large,  162), 
the  item  of  $2.50,  allowed  as  costs 
to  a  solicitor  for  each  deposition  taken 
and  admitted  as  evidence  in  a  cause, 
is  not  taxable  in  an  Equity  suit,  ex- 
<iept  for  the  deposition  when  admitted 
on  a  final  hearing.  Stimpson  v. 
Brooks,  456 

11.  The  distinction  between  an  affi- 
davit and  a  deposiium,  considered. 

See  Patxmts,  9. 


COURT  OF  PROBATE. 
See  Equity. 


COURTS  OF  U.   STATES. 

1.  The  erection  of  the  Supreme  and  in- 
ferior Courts  of  the  United  States, 
under  the  Constitution  of  the  United 
States,  considered.  Huhhard  v.  The 
KorUiem  Railroad  Co.,  84 

2.  The  civil  jurisdiction  of  the  Courts 
of  the  United  States,  in  maritime 
causes  of  contract  or  tort,  embraces 
tide-waters  within  the  bays,  inlets  of 
the  sea  and  harbors  along  the  sea^ 
coast  of  the  country,  and  in  navigable 
rivers.     The  United  StaUe  v.  Tm9on, 

436 

8.  But  the  Federal  Courts  of  inferior 
jurisdiction  cannot  take  cognizance 
of  crimina)  offences  of  any  grade, 
without  the  express  appointment  or 
direction  of  positive  law.  id. 


4.  Under  §  1  of  the  Act  of  March  26th, 
1804,  (2  U.  8,  Stat,  at  Large,  290), 
prescribing  punishment  for  the  offence 
of  wilfully  destroying  a  vessel,  it  is 
necessary,  in  order  to  give  to  this 
Cpurt  jurisdiction  of.  the  offence,  that 
it  should  have  been  committed  upon 
the  high  seas,  and  not  merely  upon 
waters  within  the  jurisdiction  of  the 
United  States.  id, 

5.  Congress,  in  its  criminal  legislation, 
uses  the  term  high  seas  in  its  popular 
and  natural  sense,  and  in  contradis- 
tinction to  mere  tide-waters  flowing 
in  ports,  havens  and  basins,  that  are 
land-locked  in  their  position  and  sub- 
ject to  territorial  jurisdiction.         id. 

See  Certiorari. 

Circuit  Courts,  1. 

Equity,  7. 

Evidence. 

Habeas  Corpus. 

Parties  to  Actioks,  8,  4. 

Practice,  6.     ^ 

Removal. 


CRIMINAL  LAW. 
See  Courts  of  U.  States,  S  to  5. 

EVUEMCE. 

Indictment. 


CUSTOM. 

See  Carrier,  4. 
Collector,  4. 
Collision,  2,  22. 
Duties,  4. 
Shipping,  28  to  26,  29,  80. 


D 


DAMAGES. 

See  Collision,  18,  28. 

Patents,  9,  89,  64  to  61. 
Shipping,  16  to  18. 


DEED. 
See  Equity. 
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DEKURRAGR 
See  OhaktebpPartt,  5. 


DEPOSITION. 
See  Costs,  2,  10,  11. 


DEPUTY  COLLECTOR. 
See  Dmis,  67,  88. 


DEPUTY  MARSHAL. 
See  iKDicnoNT,  6. 


DISCLAIMER. 
See  Patints,  8  to  10. 


DISTRICT  COURTS. 

See  Circuit  Courts,  8. 
Courts  of  U.  States. 


DURESa 

See  Assumpsit. 


DUTIES. 

1.  Boeaa  and  annatto  being'articles  de- 
rived from  the  seed  of  a  veffetable, 
rocoa  being  the  product  of  the  seed 
in  a  crushed  state,  and  annatto  being 
an  article  made  from  the  seed  and 
mixed  with  other  substances,  and 
the  articles  being  known  in  com- 
merce by  distinct  names,  and  devoted 
to  different  uses,  except  that  annatio, 
though  chiefly  used  for  culinary  pur- 
poses, is  occasionally  employed  in 
dyeing,  while  that  is  the  only  use  to 
wiiich  rocoa  is  put :  Meldy  that  roeoa 
cannot  properly  be  subjected  to  duties 
as  anneUto^  under  article  4,  section  8, 
of  the  Uriff  Act  of  August  80th, 
1842,  (6  U.  S  Slat,  at  Large,  569), 
because  it  had  acquired  in  commerce 
the  name  of  roeoa,  and  was  bought 
and  sold  in  trade  under  that  name 
alone,  before  the  Act  of  1842. 
Schneider  \^  Lawrence,  116 


2.  Held,  alio,  that,  under  that  Act,  roeoa 
is  not  free  from  duty,  under  that 
name,  nor  as  being  a  berry  or  vege- 
table *'  used  principally  in  dyeing  or 
composing  dyes,"  under  artide  6, 
section  9,  of  said  Act,  (6  U,  S.  StaL 
at  Large,  661),  that  exemption  apply- 
ing to  Uie  berries  or  vegetables  in  their 
native  state,  and  not  after  they  are 
transmuted,  by  manufacture,  into  a 
substance  which  takes  a  different 
denomination  in  conmieroe.  id. 

8.  Held,  also,  that,  under  that  Act,  roeoa 
is  a  non-enumerated  article,  and  la 
subject  to  a  duty  of  20  per  eeni^  under 
section  10.  id, 

4.  An  invoice  of  Irish  linens  as  en- 
tered, carried  out  the  prices  in  gross, 
with  a  credit  underwritten,  "  deduct 
discount  allowed  for  cash,  7^  per 
eenty  The  invoice  prices,  with  the 
allowance  of  such  discount,  gave  the 
true  market  value  of  the  linens.  The 
appraisers  found  the  invoice  to  be 
correct,  as  made  out,  and  did  not 
appraise  the  linens  according  to  their 
judgment,  but,  in  obedience  to  Cir- 
cular Instructions  from  the  Secretary 
of  the  Treasury,  valued  them  at  the 
invoice  prices  less  a  discount  of  only 
i^per  cent,,  and  duties  were  exacted 
on  the  remaining  6  per  cent.  The 
usage  of  the  trade  was  to  make  up 
invoices  of  linens  at  nominal  prices, 
and  reduce  those  to  the  true  market 
value  by  discounts  or  rebatements: 
Held,  tiiat,  under  the  usage  proved, 
the  sum  to  which  an  invoice  was  re- 
duced by  the  rebatement,  and  not  its 
gross  sum,  must  be  regarded  as  re- 
presenting the  real  invoice  price. 
Oray  v.  Lawrence,  117 

6.  Held,  also,  that  the  Secretary  of  the 
Treasury  had  no  legal  power  to  di- 
rect the  judgment  of  the  appraisers 
in  valuing  goods,  or  in  adding  to  or 
subtracting  from  the  chai^ges  in  in- 
voices, for  the  purpose  of  determining 
market  values,  and  that  the  increase 
of  the  invoice  6  per  cent,  in  amount, 
in  the  manner  in  which  it  was  done, 
was  without  authority  of  law.         id, 

6.  An  entry  or  protest  made  by  an 
agent  is,  in  law,  made  by  his  princi- 
pal, id 

7.  Under  the  Act  of  February  26tb, 
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1846,  (6  U,  8.  Stat,  at  Large,  727), 
which  requires  a  protest  to  be  in 
writing,  and  to  be  signed  by  the 
claimant  of  goods,  a  protest  signed 
not  by  the  claimant  personally,  but 
by  his  agent,  is  sufficient.  id, 

8.  Where  an  invoice  of  quicksilver  from 
London  did  not  show  that  the  article 
was  the  produce  of  Spain,  and  its  in- 
voice value  was  raised,  by  apprwisal, 
to  its  true  value  in  the  London  mar- 
ket, and  the  Collector  imposed  duty 
on  the  additional  value,  and  a  penalty 
for  the  undervaluation,  and  the  im- 
porter had  not  proved  or  offered  to 
prove,  before  the  apprusers  or  the 
Collector,  that  the  quicksilver  was 
the  produce  of  Spain :  JSieldy  that  the 
additional  duties  and  the  penalty 
were  properly  imposed  and  collected, 
although  the  quicksilver  was  in  fact 
the  produce  of  Spain.  Belmont  v. 
Lawrence,  - 119 

9.  Where  the  invoice  value  of  iron  was 
raised  by  the  official  appraisers,  on 
appraisal,  and  duty  on  the  increase  in 
value  and  a  penalty  for  undervalue^ 
tion  were  imposed,  and  the  importer, 
on  making  entry  of  the  iron,  served 
on  the  Collector  a  written  noUce 
protesting  "  against  the  said  incr^sused 
appraisement,  and  .against  the  exac- 
tion of  the  said  increased  duty  and 
penalty/'  but  was,  at  the  same  time, 
asked  if  he  desired  an  appraisement 
by  merchant  appraisers,  under  sec- 
tion 17  of  the  i.ct  of  August  80th, 
1842,  (6  U,  8,  Stat,  at  Large,  664), 
and  answered,  that  he  did  not,  or  did 
not  ask  one,  and  did  not  offer  the 
fees  for  such  appraisement:  Held, 
that  if  the  protest  might  have 
amounted  to  notice  of  dissatisfaction 
with  the  appraisement  under  that 
section,  had  the  noUce  been  delivered 
without  qualification,  yet  the  asser- 
tion of  the  importer  at  the  time,  that 
he  did  not  ask  a  re-appraisement, 
took  from  it  that  effect  Fielden  v. 
Lawrence,  120 

10.  Held,  aho,  that  the  importer  was 
bound  to  offer  the  appraisers'  fees 
for  a  re-appraisement,  in  order  to  put 
the  Collector  in  the  wrong  for  not 
ordering  one,  and  that,  therefore,  the 
appraisement  by  the  official  apprais- 
ers was  conclusive  as  to  value.        id. 


11.  Held,  also,  that  the  protest  did  not 
comply  with  the  Act  of  February 
26th,  1846,  (6  U,  8.  Stat,  at  Large, 
727),  and  that,  as  it  did  not  set  forth 
distinctly  the  omission  of  the  Collector 
to  order  a  re-appraisement,  or  that 
the  appraisers  valued  the  iron  at  the 
time  of  shipment  and  not  at  the  time 
of  purchase,  as  grounds  of  objection 
to  tiie  payment  of  the  duties  imposed, 
the  importer  could  not  raise  those 
objections,  in  an  action  to  recover 
back  those  duties.  id. 

12.  Where,  on  an  invoice  of  woollen 
goods  from  Paris,  the  appraisers  took, 
as  a  guide  to  their  valuation,  the 
market  price  of  the  goods  in  the  prin- 
cipal markets  of  France  at  the  period 
of  exportation,  and,  on  their  report,  the 
value  was  raised  10  per  cent,  and  more 
above  the  invoice  value,  and,  for  that 
cause,  60  per  cent,  on  the  amount  of 
legal  duties  was  added  thereto,  pur- 
suant to  section  17  of  the  Act  of  Au- 
gust SOth,  1842,  (6  U.  8.  Stat,  at  Large, 
664) :  Held,  that  under  section  16  of 
the  said  Act,  the  appraisers  were  re- 
quired to  appraise  the  goods  at  their 
value  at  the  tune  of  purchase,  and  that 
the  appraisement  was  void,  and  that 
the  duties  on  the  increase  in  valuation, 
and  the  penalty,  were  illegally  exact- 
ed.   Morlot  V.  Lawrence,  122 

13.  Twisted  straw,  being  a  stalk  of  rye 
straw  split  into  two  parts,  and  those 
parts  twisted  together,  and  being  the 
raw  material  used  in  making  straw 
laees,  which  are  manufactured  into 
hats  and  bonnets,  not  having  been 
known  in  commerce,  in  the  United 
States,  until  after  the  passage  of  the 
tariff  Act  of  July  SOth,  1846,  cannot 
be  charged  with  duties  under  any  of 
the  denominations  of  straw  maniUac- 
tures  mentioned  in  Schedule  C  of 
section  11  of  that  Act,  (9  U.  8.  Stat, 
at  Large,  44.  46),  but  falls  within  the 
provisions  or  section  8,  and  is  subject 
to  a  duty  of  20  per  cent.,  not  bdng 
otherwise  specially  provided  for  in 
the  Act.    Rheimer  v.  Maxwell,     124 

14.  Pulverized  waste  ot  fiock  or  shoddy, 
being  the  refuse  thrown  off  in  the 
shearing  or  finishing  of  woollen  cloths, 
having  been  imported  and  used  in 
that  state  and  under  those  names, 
prior  to  the  tariff  Act  of  July  SOth, 
1846,  and  being  known  in  trade  and 
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commerce  under  those  names,  is  lia- 
ble to  a  duty  of  only  5  ptr  eerU.^  under 
Schedule  H  of  section  11  of  that  Act, 
(9  U.  '8,  Stat,  at  Large,  48,  49),  as 
"  waste  or  shoddy,"  and  is  not  liable 
to  a  duty  of  SO  per  eenty  as  a  "  manu- 
facture of  wool,''  onder  Schedule  G  of 
section  11  of  Uiat  Act,  (/</.,  44,  45.) 
Lenniff  v.  Maxwell,  125 

15.  A  Collector  is  not  justified  by  the 
InstrucUons  of  the  Treasury  Depart- 
ment, in  imposing  duties  not  warrant- 
ed by  law.  id, 

16.  Under  the  provisions  of  §  61  of  the 
Act  of  March  2d,  1799,  (III.  S,  Stat, 
at  Large,  678),  the  President  has, 
through  Circulars  from  the  Treasury 
Department,  regulated  the  manner  in 
which  the  cost  of  goods  invoiced  in  a 
foreign  depreciated  currency  shall 
be  estimated  in  United  States  cur- 
rency, in  order  to  determine  the  rate 
of  duties  thereon.    Rich  ▼.  Maxwell, 

127 

17.  Such  regulation  is  in  force  in  re- 
spect to  depreciations  of  the  Austrian 
florin,  occurring  since  the  passage  of 
the  Act  of  May  22d,  1846,  (9  (/.  8. 
Stat,  at  Large,  14).  id, 

18.  To  entitle  an  importer  to  an  allow- 
ance  for  any  depreciation  of  the  Aus- 
trian currency,  his  invoice  must  be 
accompanied  by  a  consular  certificate 
of  the  value  of  such  currency.       id, 

19.  It  is  not  necessary  for  the  Collector 
to  demand  such  certificate  from  the 
importer ;  but  the  importer  must  ofifer 
to  the  Collector  such  certificate,  or  a 
bond  to  produce  it  thereafter,  in  order 
to  be  entitled  to  an  allowance  for  such 
depreciation.  id, 

20.  Where,  on  an  appraisal  both  by 
ofiScial  appraisers  and  merchant  ap- 
praisers, the  invoice  value  of  goods 
was  raised,  and  duties  on  the  increase 
were  paid  under  a  protest,  which  ob- 
jected "that  the  appraisals  and  re- 
appraisals were  not  fairly,  impartially, 
or  legally  made,  nor  by  persons  un- 
prejudiced and  duly  qudified  to  make 
them :  *'  Held,  that  no  action  could  be 
maintained  to  recover  back  such  du- 
ties on  account  of  any  irregularity 
either  in  selecting  or  qualifymg  the 
appnusers,  or  otherwise,  because  the 


protest  did  not,  as  required  by  the 
Act  of  February  26th,  1845,  (5  U,  8. 
Stat,  at  Large,  727),  set  forth  dis- 
tinctly the  grounds  oi  objection  to  the 
regularity  and  legality  of  the  vp- 
praisements  made,  or  wherein  the 
appraisers  were  prejudiced  or  not 
dulv  qualified.     Christ  v.  Maxwell, 

129 

21.  The  goods  being  the  property  of 
their  manufacturer,  when  entered, 
and  being  consigned  for  sale  to  the 
party  who  entered  them,  and  the 
Collector  having  imposed  an  addi- 
tfonal  duty  or  penalty  of  20  per  cent 
for  such  undervaluation :  Hdd,  that 
it  was  not  legally  imposed  under  §  8 
of  the  Act  of  July  30th,  1846,  (9  IT,  8, 
Stat,  at  Large,  48),  because  that  Act 
relates  only  to  goods  which  have  been 
actually  purchased  in  a  foreign  mar- 
ket, and  such  qualification  is  not  re- 
scinded or  modified  by  §  1  of  the  Act 
of  March  8d,  1851,  (9  U.  8,  Stat,  at 
Large,  629).  id. 

22.  Held,  also,  that  such  additional  duty 
or  penalty  was  not  authorized  bv  §  17 
of  the  Act  of  August  SOtb,  1842,  (5 
U.  8.  Stat,  at  Large,  564),  or  by  §  18 
of  the  Act  of  March  Ist,  1828,  (8  U. 
8  Stat,  at  Large,  734),  for  the  like  rea- 
son, and  also  because  the  increased 
duty  or  penalty  specified  in  each  of 
those  acts  is  50  per  cent.,  and  the  Col- 
lector cannot  exact  a  less  or  different 
one.  id, 

28.  Where  iron  was  purchased  in  Wales, 
and  sent  from  there  to  Liverpool,  and 
was  afterwards  shipped  from  Liver- 
pool to  New  Tork:  Held,  that  the 
appraisement  of  the  iron  at  its  market 
value  in  Liverpool  at  the  time  of  its 
shipment  from  that  port,  was  proper, 
under  section  16  of  the  Act  of  August 
80th,  1842,  (6  U,  8.  Stat,  at  Large, 
568),  and  section  1  of  the  Act  of 
March  8d,  1851,  (9  Id,,  629),  Liver- 
pool beine  a  principal  market  of  the 
country  of  the  production  of  the  iron. 
Goddard  v.  Maxwell,  131 

24.  RequiffltcB  of  a  protest  agunst  the 
imposition  of  duties,  under  the  Act  of 
February  26tii,  1845,  (5  U,  8,  Stat,  at 
Large,  727),  stated.  id. 

26.  Under  section  8  of  the  Act  of  July 
80tii,  1846,  (9  U,  8.  Stat,  at  Large,  48), 
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the  additional  dutj  or  penalty  of  20 
per  cent,  for  underraluation  in  an  in- 
voice)  is  chargeable  alike  whether  the 
importer  avails  himself  of  the  privi- 
lege  given  bj  the  section,  and  adds 
to  his  invoice,  or  whether  an  appraisal 
is  made  upon  the  invoice  as  originally 
made  up.  td 

26.  Requisites  of  a  protest  against  the 
imposition  of  duties,  stated.  Sadler 
y.  Maxwell^  184 

27.  The  principles  ruled  in  Ooddard  v. 
Maxwell,  (an/e,  p.  181),  as  to  protests, 
affirmed.  id. 

28.  The  law  does  not  require  merchant 
appraisers,  in  roiAppraising  goods,  to 
act  in  the  presence  of  the  importer. 
Bangs  v.  Maxwell^  185 

29.  (General  alle^tions  in  a  protest, 
that  the  appraisers  were  prejudiced 
or  incompetent,  need  not  be  regarded 
by  the  Collector,  when  the  parUcu- 
lars  constituting  the  disqualifications 
chaiged  are  not  set  forth  specifically. 

id. 

80.  Requisites  of  a  protest  agi^st  the 
imposition  of  duties,  stated.  id, 

81.  Where  a  protest  against  the  impo- 
sition of  duties  after  appraisal,  pro- 
tested "against  the  payment  of  15 
per  eenL  advance,  and  the  .penalty 
therefore  accruing  on  velvets  con- 
tained in  the  entries,  because  we  are 
fUUy  satisfied  that  they  are  fully  in- 
voiced by  the  manufacturers:  ^'  Jield^ 
that  the  price  fixed  by  the  appraisers 
was  conclusive  as  to  the  dutiable 
value  of  the  goods,  (Act  of  August 
80M,  1842,  \iU.8.  Stai.  at  Large,  664, 
%  17),  and  that  no  evidence  could  be 
given  against  it    Hertz  v.  Maxwell^ 

187 

82.  Requidtes  of  a  protest  against  the 
imposition  of  duties,  stated.  id, 

88.  The  discriminating  duty  of  10  per 
cent  imposed  on  merchandise  import- 
ed in  certain  foreign  vessels,  by  g  11 
of  the  Act  of  August  80th,  1842,  (5 
U.  &  auu,  at  Large.  661),  is  not  abol- 
ished by  the  Act  of  July  80th,  1846, 
(9  Id.^  42).     Stalker  v.  Maxwell^  188 

84.  Such  discriminating  duty  continues, 

88 


even  though  the  general  tariff  of  du- 
ties be  altered.  id, 

36.  Requisites  of  a  protest  against  the 
imposition  of  duties,  stated.  id. 

361  The  provision  of  the  Constitudon  of 
the  United  States,  {Article  1,  $eetum 
9),  that  "  no  tax  or  duty  shall  be  laid 
on  articles  exported  from  any  State,'* 
does  not  apply  to  the  imposition  of 
taxes  on  foreign  vessels.  Aguirre  v. 
Maxwell,  140 

87.  The  Act  of  June  80th,  1884,  (4  U. 
S.  Stat  at  Large,  741),  concerning 
tonnage  duty  on  Spanish  vessels,  fi 
constitutional.  id, 

38.  The  method  of  determining  the 
amount  of  such  tonnage  duty  is 
wholly  within  the  discretion  of  Con- 
gress, id. 

89.  An  official  appraisal,  not  appealed 
from,  is  conclusive  as  to  the  dutiable 
value  of  goods,  when  the  protest  does 
not  point  out  any  violation  of  law  in 
making  the  appraisal.  Holler  v.  Max- 
well, 142 

40.  Under  section  17  of  the  Act  of  Au- 
gust 80th,  1 842,  (6  U.  &  Stat,  at  Large, 
664),  and  section  1  of  the  Act  of 
March  8d,  1861,  (9  Id,  629),  the  ap- 
praisement of  goods  determines  their 
dutiable  value.  Morris  v.  Maxwell,  148 

41.  The  Act  of  March  8d,  1861,  changes 
the  period  of  valuation  by  appraise- 
ment, from  the  time  oi  purchase  to 
the  time  of  exportation.  id. 

42.  Section  8  of  the  Act  of  July  80th, 
1846,  (9  U,  &  Stai.  at  Large,  48), 
construed,  in  reference  to  the  impo- 
sition of  20  per  cent,  penalty  for  the 
undervaluation  of  imports.  id» 

48.  The  authority  to  impose  such  pen- 
alty is  not  limited  to  cases  where  an 
entry  has  been  made  of  the  imports, 
or  where  the  importer,  on  entry^  has 
added  to  the  cost  or  value  given  by 
the  invoice.  id, 

44.  Section  1  of  the  Act  of  March  8d, 
1861,  varies  the  provisions  of  section 
8  of  the  Act  of  July  80th,  1846^  only 
80  far  as  concerns  the  period  of  time 
In  reference  jto  whifik  Che  valuation  of 
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imports  is  to  be  made,  and  does  not 
affect  the  question  of  the  imposition 
of  extra  duties  because  of  undenralu- 
atioD.  id. 

45.  Where  silks  were  shipped  from  China 
to  K^ew  Yorlc  by  the  way  of  Londofa : 
Held,  that  the  value  of  the  sillcs  in  the 
country  of  production,  with  the  ex- 
penses of  charges,  commissions,  &c, 
which  accrued  prior  to  their  being  put 
on  shipboard  at  the  place  of  exporta- 
tion, constituted  their  dutiable  Tslue, 
and  tliat  the  expense  and  freight  of 
conveying  the  silks  from  China  to 
London,  formed  no  part  of  such 
value.     Oriswold  v.  Maxwell^       145 

46.  The  case  of  OrmoM  v.  Lawrenee, 
(1  BUxtehf  a  C.  B.,  846X  cited  and 
approved.  id 

47.  Where  an  invoice  of  goods  not  pur- 
chased in  a  foreign  market,  but  be- 
longing to  their  producer,  was  en- 
ter^ at  the  Custom-House  by  their 
consignee,  and,  before  any  action  was 
taken  to  determine  the  value  of  the 
goods,  a  corrected  invoice  was  given 
to  the  Collector  by  the  consignee: 
Heldf  that  it  was  the  duty  of  the  Col- 

^lector  to  take  the  valuation  in  the 
corrected^  invoice  as  the  entry  valua^ 
tion,  and^that  it  was  illegal  for  him 
to  impose  a  penalty,  as  for  underval- 
uation, because  of  the  difference  be- 
tween the  two  invoices.  Sindatui  v. 
Maxwell,  146 

48.  Where,  under  such  circumstances, 
the  appnusers,  without  any  valuation 
of  the  goods,  added  to  the  first  in- 
voice prices,  exactly  the  difference 
between  the  two  invoices,  and  a  pen- 
alty of  S^O  per,  cetd.y  for  undervalua- 
tion, was  imposed,  because  such  dif- 
ference exceeded  10  per  cent :  Held, 
that,  under  sections  16  and  17  of  the 
Act  of  August  80tb,  1842,  (5  IT,  8. 
Stat,  ai  Large,  563,  564),  an  actual 
appraisal  of  purchased  goods,  as  of 
the  time  of  purchase,  must  be  made, 
to  authorize  the  imposition  of  a  pen- 
alty of  20  per  cent,  for  undervalua- 
tion, id. 


49.  An  appraisement  of  imported  goods 
by  the  public  appraisers,  is,  under 
§  17  of  the  Act  of  August  80th,  1842, 
(6  U.  S.  atai.  at  Large,  564^  conclu- 
sive as  to  the  dutiable  value  of  the 


goods,  unless  it  is  appealed  from, 
when  there  is  no  protest  as  to  the 
regularity  of  the  appraisal  McCall 
V,  Lawencif  860 

60.  The  case  of  Boiler  v.  MaxweB,  {anie, 
p.  142),  cited  and  approved.  id. 

51.  Where  a  portion  only  of  the  pub- 
lic appraisers  act  in  making  an  ap- 
pnusement,  their  acUon,  when  not 
objected  to  by  protest  for  that  reason, 
is  equivalent  to  the  concurrent  action 
of  all  the  appraisers.  It  is  only  ne- 
cessary that  those  who  certify  to 
tiie  apprainl  should  have  actually 
made  it.  id. 

62.  Under  §  16  of  the  Act  of  August 
SOth,  1842,  (5  ir.  S.  /^oL  at  Larf^^ 
563),  which  requires  '*a  charge  for 
commissions  at  the  usual,  rates"  to 
be  added,  on  the  appraisal  of  goods, 
to  make  up  their  dutiable  value,  the 
rates  of  the  oommiauons  must  be  as- 
certained in  the  same  manner  as  the 
value  of  the  goods,  and  a  Collector 
has  no  authority,  even  under  instruc- 
tions from  the  Treasury  Department, 
to  charge  an  arbitrary  rate  of  com- 
mission.   Muntell  V.  Maxwell,      864 

58.  The  case  of  Lennig  v.  Maxtedl^ 
{ante,  p.  125),  cited  and  approved,  id, 

64.  A  protest  against  the  payment  of 
25  per  cent,  duty  charged  on  thread 
laces;  claiming  that  the  laces  are  li- 
able to  a  duty  of  only  20  per  cent.,  is 
a  sufficient  protest,  under  the  Act  of 
February  26th,  1845,  (5  U.  S.  Stat, 
at  Large,  727).    Steegman  v.  Maxwell, 

■865 

55.  Where  a  person  engaged  in  the  im- 
portation of  thread  la^B,  protested, 
in  proper  form,  against  the  exaction 
of  25  per  cent,  duty  on  a  particular 
importation,  <>i*iniitig  that  it  was  li- 
able to  only  20  per  cent  duty,  under 
a  specified  sdiedule  of  the  taxiff  Act 
then  in  force,  and  added,  in  the  same 
protest,  "  I  mean  this  protest  to  ap- 
ply to  all  like  exactions  heretofore 
paid,  and  to  all  future,  and  shall  daim 
a  return  thereof:"  Held,  that  that 
was  a  sufficient  protest,  under  the 
said  Act  of  1845,  agamst  the  ex- 
action, when  made  on  any  future  im- 
portation by  the  same  party,  without 
the  repetition  of  the  protest  on  each 
importation.  id 
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66.  Thread  /ores,  being  a  manuikcture  of 
linen  and  cotton,  first  introduced  into 
trade  in  the  United  States  after  the 
Dassage  of  the  tariff  Act  of  July  30th, 
1846,  (9  U,  S,  Slat,  at  Large^  42),  are 
liable  to  a  duty  of  20  per  cmt.^  under 
Schedule  E  of  that  Act,  and  not  to  a 
duty  of  26  per  cent,,  as  **  cotton  laces, 
kCf"  under  Schedule  D  of  that  Act. 

id. 

67.  A  protest  **  that  no  penalty  of  20 
per  cent,,  under  section  8  of  the  Act 
of  1846,  can  be  exacted  except  where 
the  importer  has  added  to  his  invoice 
price  on  entry,"  is  a  suflScient  pro- 
test, under  the  Act  of  February  26th, 
1846,  (6  U.  3,  StoL  ai  Large,  727),  to 
nuae  the  question  whether  the  Col- 
lector is  authoriied  to  impose  the 
penalty  appointed  by  §  8  of  the  Act 
of  July  SOth,  1846,  (9/ef.,  43),  where 
no  addition  has  been  made  by  the 
importer  to  the  value  of  his  entry. 
Vaceari  v.  Maxwell,  868 

68.  Under  §  8  of  said  Act  of  July  SOth, 
1846,  a  Collector  has  authority,  upon 
an  appraisement,  to  assess  the  addi- 
tional duty  for  the  undervaluation  of 
purchased  goods,  which  is  there  pre- 
scribed, although  the  importer  has 
made  no  addition,  in  the  entry,  to  the 
Invoice  value  of  the  goods.  id. 

69.  The  cases  of  Ooddard  v.  Maxwell^ 

ianie,  p,lZl\  and  Morris  v.  Maxwell, 
ante,  p.  143),  cited  and  approved,  id. 

60.  Where  an  invoice  of  lemons,  though 
dated  at  Genoa,  the  place  of  depar- 
ture of  the  vessel,  stated  the  value  of 
the  lemons  free  on  board  at  San  Re- 
mo,  which  was  a  port  70  miles  from 
Genoa,  and  on  the  track  of  the  vessel 
to  New  York,  and  the  chief  market 
of  the  country  for  lemons,  and  added 
2  per  cent,  commissions,  and  the 
lemons  were  taken  on  board  at  San 
Remo,  and  bills  of  lading  were  there 
signed,  and  the  lemons  were  entered 
at  New  York  as  embarked  from  San 
Remo,  and  the  invoice  showed  the 
true  price  of  the  lemons  at  Genoa 
and  San  Remo^  and  the  public  ap- 
pnusers,  and  also  appraisers  on  ap- 
peal, raised  the  invoice  value,  by  add- 
ing the  freight  on  the  lemons  from 
San  Remo  to  Genoa,  and  also  by  in- 
creasing the  chaise  for  commissions, 
and,  these  additions  increasing  the 


invoice  value  by  more  than  10  per 
cent.,  an  additional  duty  or  penalty  of 
20  per  cent,  was  imposed  under  §  8 
of  said  Act  of  July  30th,  1846,  which 
was  paid  under  a  protest  **that  the 
expenses  of  transportation  from  the 
place  of  original  shipment  to  Genoa 
are  not  dutiable  charges,  that  the  re- 
appraisement  is  illegal,  because  the 
price  is  made  to  include  charges,  and 
that  no  penalty  can  be  exacted  for 
addition  of  charges :  '*  Held,  that  this 
protest  was,  in  connection  with  the 
invoice,  a  sufficient  protest  under  the 
said  Act  of  February  26th,  1846,  to 
notify  the  Collector  that  the  valua- 
tion by  the  appraisers  of  the  charges 
of  transportation  between  Genoa  and 
San  Remo  was  complained  of.       id. 

61.  The  invoice  and  entry  in  a  case, 
may,  ordinarily,  be  regarded  as  com- 
posing part  of  the  protest  id. 

62.  Held,  also,  that  the  addition  by  the 
appraisers  of  the  freight  between 
San  Remo  and  Genoa,  was,  under  the 
circumstances,  UlegaL  id. 

63.  ff^ld,  also,  that  the  imposition  of 
the  additional  duty  or  penalty  of  20 
per  cent.,  under  the  said  8th  section, 
m  consequence  of  the  addition  of  the 
freight  and  the  increase  of  the  com- 
missions, was  illegal.  id. 

64.  Freight  and  commissions,,  although 
dutiable  items,  in  proper  cases,  are 
not,  under  said  8th  section,  the  sub- 
jects  of  penal  duties  in  themselves, 
nor,  by  being  added  to  the  value  of 
imports,  can  they  be  the  means  of 
imposing  a  penalty  on  the  latter,    id. 

66.  Hdd,  also,  that  a  clause  in  the  pro- 
test, "that  the  merchant  appraiser 
was  not  legally  sworn  in,"  when  con- 
sidered in  connection  with^  the  oath 
annexed  to  the  appraisal,  which  was 
before  the  Collector,  and  showed  that 
the  merchant  appraiser  was  sworn 
by  an  official  appraiser,  was  a  suffi- 
cient protest  to. the  Collector,  under 
the  said  Act  of  February  26th,  1846, 
to  raise  the  question  as  to  the  legality 
of  such  oath.  id, 

66.  Held,  also,  that  the  re-appraisement 
which  was  made  under  ^  17  of  the 
Act  of  August  SOth,  1842,  (6  U.  8. 
Stat,  at  Large,  664)^  was  illegal  amd 
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▼Old,  because  the  merduint  appraiser 
was  sworn  by  the  ofBdal  appraiser. 

id, 

67.  Where  goods  were  InToioed  and  en- 
tered at  their  marlLet  TiAae  at  the 
time  of  their  parchase,  and  their  value 
had  increased  between  that  time  and 
the  time  of  their  exportation,  and, 
under  instkictions  from  the  Treasury 
Department,  they  were  appraised  at 
their  value  at  the  time  of  their  ex- 
portation, and  duties  were  assessed 
on  that  Takation,  and  also  an  addi- 
tional duty  of  60  per  eeni,^  under  §  17 
of  the  Act  of  August  dOth,  1842,  (6  {71 
S.  Stat,  at  Large^  664),  and  were  paid 
under  a  protest,  *^  against  the  de- 
mand of  the  duties  charged  upon  the 
merchandise  specified  in  the  within 
entry,'*  which  said:  "The  diflTerence 
between  the  sum  so  charged  and 
what  ought  to  have  been  levied  upon 
the  prices  mentioned  in  the  Invoice, 
we  shall  claim  to  recover  back,  and 
we  also  protest  against  the  penalty 
of  60  per  cent,  in  addition  to  the  du- 
ties  charged,  because  the  invoice  was 
fidr,  and  the  said  last  mentioned  sum 
is  levied  without  the  due  process  of 
law :  **  Held,  that,  under  such  protest, 
it  could  not  be  objected  that  the  Col- 
lector did  not,  under  §  17  of  said  Act 
of  August  SOth,  1842,  order  a  re-ap- 

•  praisement,  or  that  one  of  the  exam- 
iners was  partial  and  hostile  to  the 
importer.    MaiUard  v.  Lawrence^  878 

68.  Held^  also,  that,  as  the  Treasury 
instructions  were  given  to  the  ap- 
pnusers  by  the  Collector,  to  govern 
them  in  making  the  valuation  as  of  the 
time  of  exportation,  this  fact,  in  con- 
nection with  the  protest,  made  the 
protest  sufficient,  under  the  Act  of 
February  26th,  1846,  (6  U,  8.  dtat  at 
Large,  727^  to  raise  the  objection 
that  the  goods  were  erroneously  val- 
ued by  the  appraisers  as  of  the  time 
of  their  exportation,  instead  of  as  of 
the  time  of  their  purchase.  id, 

69.  Held,  also,  that  under  the  said  Act 
of  August  dOth,  1842,  the  valuation 
of  the  goods  as  of  the  time  of  their 
exportation,  instead  of  as  of  the  time 
of  their  purchase,  was  ille^        id, 

70.  Held,  also,  that  tiie  60  per  cent,  pen- 
alty could  be  recovered  back,  as 
there  was  a  protest  against  its  exac- 


tion ;  and  that  such  protest  was  ne- 
cessary, under  said  Act  of  1846,  be- 
cause such  penalty  was  only  an  in- 
crease of  duties.  tdL 

71.  Where  a  protest,  by  a  condgnee  of 
goods,  claimed  that  they  were  In- 
voiced at  their  fur  market  value,  and 
also  protested  against  the  payment  of 
a  penalty  for  undervaluation,  and  de- 
scribed the  goods  thus — **  these  goods 
consigned  to  me  by  the  manufrcturer 
thereof,  malntaming  that  they  are  not 
liable  to  a  penalty  under  the  laws,  for 
the  reasons  stated  ^^Held,  that  tiie 
consignee  could  not,  under  such  pro- 
test, prove  that  the  goods  were  owned 
and  imported  by  the  manufacturer, 
and  so  not  liable  to  the  penalty. 
Warburg  v.  MaxwfU,  382 

72.  Where,  on  an  entry  of  goods,  the 
importer  oflTered  to  write  up  the  en- 
try, by  adding  thereto  a  sum  which 
would  make  it  equal  to  what  the 
Custom-House  considered  to  be  the 
market  value  of  the  goods  at  the  time 
of  exportation^  and  the  Collector  re- 
fused to  permit  such  addition  to  be 
made,  because  the  importer  and 
owner  was  the  manufacturer  of  the 
goods,  and  was  not  authorised  by  § 
8  of  the  Act  of  July  SOth,  1846,  (9 
IT.  8.  8tat,  at  Large,  48),  to  add  to  bis 
invoice,  and  imposed  a  penal  duty  om 
the  gocMis,  on  appraisement,  for  tiielr 
undervaluation :  Held,  that  the  Col- 
lector, having  refused  to  allow  the 
importer  to  add,  on  his  entry,  to  the 
invoice  prices,  because  he  was  the 
manufacturer  of  the  goods,  could  not 
then  impose  a  penal  duty  on  the 
goods,  as  having  been  purchased  in 
the  foreign  market.  Crowley  v.  Max^ 
teOy  388 

73.  The  Act  of  August  SOth,  1842,  (6  V, 
8.  Stat,  at  Large,  648),  does  not  sub- 
ject a  manu&cturer  to  penal  duties 
for  undervaluation,  and  the  Act  of 
July  80th,  1846,  (9  Id^  42^  has  the 
same  restriction.  id. 

74.  Under  the  tariff  Act  of  July  SOth, 
1846,  (9  ir,  S,  Slat,  at  Large,  42X 
glass  which  Is  neither  broa<i^  nor 
crown,  nor  cylinder  window  glass, 
and  Is  used  for  glazing  windows, 
book-cases,  and  pictures,  and  general- 
ly for  the  purpose  for  which  other 
window  glass  is  used,  is  liable  to  a 
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duty  of  ZOper  urU,  ad  vatcremy  under 
schedule  G  to  said  Act,  as  being 
within  the  terms  *' manafiictures, 
articles,  Tessels  and  wares  of  glass, 
or  of  whidi  glass  shall  be  a  compo- 
nent material,  not  otherwise  provided 
for.**    Hoouveli  y.  Maxwell^         391 

75.  In  ascertaining  the  meaning  of 
terms  used  in  a  taiiflf  Act,  recourse 
is  had  to  their  meaning,  according  to 
the  commercial  understanding  of  the 
terms  in  our  marlcets  at  the  time  the 
Act  was  passed ;  and,  where  it  does 
not  ^»pear  from  the  Act  itself^  that 
some  other  certain  fixed  meaning  is 
intended  by  the  tenns  used,  they  are 
to  be  understood  according  to  the 
commercial  meaning  of  the  terms  in 
our  markets  at  the  time  the  Act  was 
passed;  but,  where  it  does  appear 
by  the  Act  itself,  that  a  particular 
meaning  was  intended  by  the  terms 
used,  that  particular  meaning  must 
be  adopted,  in  giving  a  construction 
to  the  Act,  whiUever  the  commercial 
meaning  of  the  terms  may  have  been. 

id. 

76.  It  is  not  to  be  presumed  that  Ck>n- 
gress,  when  it  substitutes  the  provi- 
sions  of  one  tariff  Act  for  those  of 
another,  intends  to  use  terms  in  a 
sense  diflbrent  from  t^  in  which 
they  were  used  in  the  prior  Act    id, 

77.  Under  the  Act  of  March  8d,  1843, 
(5  U.  S.  8taL  Qt  Lara*,  eSSX  the  value 
of  the  Bremen  thaler  of  72  grotes, 
at  the  Custom-House,  is  fixed  at  71 
cents ;  and,  if  a  Collector,  in  assess- 
ing duties  on  an  invoice  and  entry 
miule  out  in  Bremen  thalers,  com- 
putes the  thaler  at  a  higher  rate  than 
71  oents^  the  excess  of  duties  paid  in 
consequence  of  such  computation, 
may,  tf  paid  under  a  proper  protest, 
be  recovered  back.  ta. 

78.  Where^  on  several  importations  of 
gin,  the  quantity  whjfih  arrive<i  was, 
through  leakage,  less  than  the  quan- 
tity stated  in  the  invoice,  and  the 
Collector  exacted  duties  on  the  quan- 
tity stated  in  the  invoice,  which  were 
paid  under  the  foUowine  protests, 
written  on  the  face  of  the  entries: 
"  The  actual  gauge  and  2  per  cent. 
claimed  for  leakage  ^ — **  The  actual 
gftuge  and  2  per  eent  claimed  for 
wantage  and  leakage  *' — **  The  actual 


gauge  and  2  per  cent,  for  leakage 
claimed  on  this  entry:"  Held,  that 
these  protests  were  sufficient,  under 
the  Act  of  February  26tb,  1845,  (5  U. 
&  StaL  at  Large,  727>  Schuchardt 
V.  Lawrence,  897 

79.  The  duty  on  brandies  and  other 
liquors  is,  under  the  decision  in  Late- 
rence  v.  CaweU,  (18  Bow.,  488),  to  be 
assessed  on  the  actual  quantity  which 
arrives  in  the  United  States,  and  no 
duty  is  to  bQ  paid  on  what  leaks  out 
during  the  voyage.  id, 

80.  Where,  on  an  importation  of  copper 
from  Chili,  the  invoice  and  entry  were 
made  out  in  dollars,  in  the  currency 
of  Chili,  and  were  accompanied  by 
a  consular  certificate,  which  showed 
that  the  Chill  dollar  was  worth  but 
ninety  cents  in  United  Stipes  cur- 
rency, but  the  Collector  assessed 
duties  on  the  invoice  as  made  out, 
without  allowing  for  the  deprecia- 
tion :  Held,  that  the  depreciation 
should  have  been  allowed  for,  and 
that  the  excess  of  duties  paid  coukl 
be  recovered  back.  AUop  v.  Afax- 
wtU,  899 

81.  The  case  of  Craig  ▼.  MaxwiU,  (2 
Blatehf,  C,  C.  B,,  645),  dtcd  and  ap- 
proved id 

8X  Where  a  protest  against  the  pay- 
ment of  duties,  and  of  a  penalty  for 
undervaluation,  after  appraisement 
and  re-appraisement,  on  an  invoice 
of  needles,  only  claimed  that  the  in- 
voice stated  tlie  fair  value  of  the 
needles  when  procured  abroad,  and 
neither  the  protest,  nor  the  invoice, 
nor  the  entry,  stated  when  the 
needles  were  procured,  or  that  they 
had  been  purchased,  and  the  ap- 
praisements were  based  on  the  value 
of  the  needles  when  shipped,  and  ex- 
ceeded the  invoice  value :  Hdd,  that, 
although  the  needles  were  procured 
by  purchase  some  time  before  they 
were  shipped,  and  the  price  paid  for 
them  was  the  value  stated  in  the  in- 
voice, and  was  their  fair  market 
value  abroad  at  the  time  of  their  pur- 
chase, yet,  under  the  protest,  the  im- 
porter could  not  claim  that  the  needles- 
were  procured  at  any  other  period 
than  the  date  of  their  shipment,  and' 
the  appraisements  were  regular.. 
Crowley  V.  Maxwell,  401 
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88.  Under  the  16th  section  of  the  Act 
of  August  80th,  1842,  (6  U,  8,  Slat, 
at  Large,  668),  a  Collector  is  justified 
in  taking  the  dme  of  the  shipment 
from  abroad  of  goods  as  the  time  of 
their  purchase,  unless  he  is  notified, 
by  the  entry,  or  inyoice,  or  protest, 
or  in  some  other  way,  that  some  other 
time  was  the  time  of  their  purchase, 
and  should  be  taken  as  the  time  for 
their  appraisal.  id, 

84.  The  cases  of  Pienon  t.  MaxweU,  (2 
Blatchf.  a  a  R.,  507),  Comett  v.  Law- 
rence, (Id.,  512),  Foeke  v,  Lawrence, 

Sid.,  508),  and  Thornton  y.  Maxwell, 
Id,  385),  cited  and  approved.       id. 

85.  A  protest  which  merely  claims  that 
an  appraisement  was  illegal,  but  does 
hot  state  in  what  the  illegality  con- 
sisted, is  insufficient,  uuder  the  Act 
of  February  26th,  1845,  (5  U.  8.  Stat, 
at  Large,  727).  id. 

-  86.  In  an  action  to  recover  back  duties, 
no  exception  can  be  taken  to  .an  ap- 
praisement of  goods,  which  does  not 
appear  on  the  fiice  of  it,  unless  the 
exception  is  distinctly  and  specifically 
pointed  out  in  a  protest,  as  required 
by  the  Act  of  February  26th,  1845,  (6 
v.  8.  Stat,  at  Large,  727).  Schmaire 
V.  3faxwdl,  408 

87.  A  Ck)llector  has  power,  with  the 
sanction  of  the  Secretary  of  the 
Treasury,  to  appoint  as  many  depu- 
ties as  may  be  necessary ;  and  such 
deputies,  unless  restricted,  are  neces- 
sarily clothed  with  the  power  which 
their  principal  has.  id 

88.  Whenever  an  oath  is  required  to  be 
administered  by  a  Collector,  a  deputy 
Collector  may  administer  it.  id. 

89.  Under  the  8th  section  of  the  Act 
of  July  80th,  1846,  (9  U.  8.  Stat,  at 
Large,  48),  an  importer  has  a  right  to 
make,  in  nis  entry,  an  addition  to  the 
value  of  goods  as  contained  in  his 
invoice;  but  the  additional  duty  or 
penalty  of  20  per  cent,  imposed  by 
that  section,  attaches,  if  the  ap- 
praised value  of  the  goods  excee^ 
by  10  per  cent.,  the  value  in  the  en- 
try, whether  such  addition  has  been 
made  by  the  importer  or  not         id. 

^0.  Under  the  16th  and  17th  sections 


of  the  Act  of  August  30tb,  1842,  (5 
I/.  8.  SlaLat  Large,  568,  664),  an  ap- 
praisal of  goods  by  tiie  public  ap- 
praisers is  final  and  conclusive,  un- 
less the  importer  gives  to  the  Col- 
lector an  absolute  and  unconditional 
notice  of  his  dissatisfaction  with  snch 
appraisal.  id. 

91;  Where  the  notice  given  to  tiie  im- 
porter was  that  the  appraisement 
was  not  satisfactory,  and  that,  *'if 
desired,'*  such  evidence  and  state- 
ments would  be  produced  to  the  Col- 
lector as  could  be  furnished,  to  satisfy 
him  of  tiie  correctness  of  the  invoice 
value:  Held,  that  this  was  a  condi- 
tional notice,  and  was  either  not  an 
appeal  from  the  appraisal,  or  was  an 
abandonment  of  the  appeal,  and  that 
the  appraisal  was  final  and  conclu- 
sive, id 

92.  If,  on  an  appeal  from  an  appraisal, 
a  Collector  illegally  refuses  to  order 
a  re-appraisal,  still  the  appraisal  is 
not  set  aside  by  the  appeal,  and  is 
conclusive  till  a  re-appraisal  is  in 
fact  made;  and  the  only  remedy  of 
the  importer  is  an  action  against  the 
Collector  for  his  breach  of  duty.    id. 

98.  Where  the  consignee  of  a  quantity 
of  corks,  imported  from  France,  pre- 
sented, on  their  entry,  an  invoice  and 
entry,  both  of  which  were  erroneous 
through  mistake,  and  not  throi^h 
fraud,  and  immediately  discovered 
the  error,  and  notified  the  Collector 
of  it,  and  sent  to  France  for  a  correct 
invoice,  and  delivered  it  to  the  Col- 
lector, and  requested  permission  to 
correct  the  error,  which  was  refused, 
and  the_  Collector  imposed  duties  on 
the  value  as  stated  in  the  true  in- 
voice, and  a  penalty  for  undervalua- 
tion, without  any  appraisal  of  the 
goods:  Held,  that  the  penalty  was 
illegally  imposed,  and  could  be  re- 
covered back.  Camce  v.  MaxweU, 
m  420 

94.  The  case  of  Rowland  y.  Maxwell, 
{ante,  p.  146),  cited  and  approved,  id. 

95.  Where  it  is  not  shown  by  either 
the  invoice,  the  entry,  or  the  protest, 
that  the  |^>od8  imported  wero  pur- 
chased, it  is  lawfiil  for  the  Collector 
to  have  them  appndsed  at  their  value 
abroad  at  tiie  time  of  their  shipment. 
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and- to  collect  duties  on  sach  value, 
and  to  impose  any  consequent  penalty 
for  underTaluation,  although,  in  fiict, 
the  goods  were  purohaMd  at  the 
price  in  the  entry,  and  such  price 
was  their  fair  market  ralue  abroad 
at  the  time  of  their  purchase.  Ear- 
rtman  v.  MaxwdL^  421 

96.  The  case  of  CrovHey  v.  Jfaxwefl, 
(an/tf,  p.  401),  dted  and  approTcd.  id, 

97.  Where,  on  an  entry  of  goods  by 
their  consignee,  he  presented,  as  a 
true  inToice,  one  sent  to  him  by  their 
owner,  and  swore  to  it,  and  the  Col- 
lector directed  the  appraisers  to  value 
the  goods  as  of  the  time  of  Vcteir  ship- 
ment, and  the  conugnee,  before  the 
appraisement  was  made,  applied  to 
the  CJoUector  to  amepd  the  entry,  by 
adding,  to  the  price  set  down  in  it, 
an  amount  sufficient  to  raise  the 
goods  to  their  fair  market  value 
abroad,  **  in  order  to  avoid  the  penal- 
ty," which  was  reHised:  Ileldj  that 
it  was  lawful  for  the  Collector  to  so 
refuse,  and  to  impose  duties  on  the 
value  ascertained  by  the  appraisers, 
and  a  consequent  penalty  for  under- 
valuaiion.  id. 

98.  The  distmction  shown  between  this 
case  and  that  of  Camet  v.  Maxwell^ 
(ante,  p,  420).  id, 

99.  No  error  in  judgment  on  the  part 
of  appraisers  can  be  revised  by  this 
Court  id 

See  CoLLiCTOR,  16. 

Statute  or  Limitations,  8  to  5. 
WARSHOnSB,  1  to  4. 

E 

EJECTMENT. 

1.  What  consideration,  by  way  of  equi- 
table estoppel,  will  not  operate  to 
prevent  a  recovery  by  a  plaintiff,  in 
an  action  at  law  to  recover  the  pos- 
session of  land.  De  Mill  v.  Lock- 
tooodf  56 

See  Equity,  6. 

Partus  to  Actions,  1. 

ENDORSEE. 

See  CoaroEATiON,  2. 
pROMissoftT  Note,  2. 


ENDOBSEMENT. 
See  Corporation,  1,  2. 


ENTRY. 

See  DuTin,  4,  6,  48, 47,  67,  68,  60,  61, 
67,  72,  77,  78,  80  to  88,  89,  98,  96 
to  97. 

EQUITY. 

1.  Where  the  order  of  a  Court  of  Pro- 
bate in  Connecticut,  authorizing  the 
sale  of  an  infant's  real  estate,  de- 
clared, as  a  fact,  that  the  notice  of 
hearing  required  to  be  given  by  a 
previous  order  of  the  Court  had  been 
given :  Held,  that,  as  the  Court  was 
a  Court  of  Record,  and  had  jurisdic- 
tion of  the  matter,  the  order  was  con- 
clusive as  to  the  fact  of  the  notice 
having  been  given,  where  it  was 
questioned  in  a  collateral  proceeding. 
Seffee  v.  Thomas,  11 

2.  X  Conrt  of  Probate  in  Connecticut 
was  authorized,  by  statute,  to  order, 
for  just  and  reasonable  cause,  the 
sale  of  the  real  estate  of  a  minor,  on 
application  of  his  guardian,  and  to 
empower  him,  or  some  other  meet 
person,  to  convey  the  same,  'on  giv- 
ing bond  with  surety,  and  was  re- 
quired, on  application  for  such  order, 
to  cause  notice  of  the  application 
to  be  published  in  a  newspaper.  A 
petition  being  presented  October  81st, 
the  Court  made  an  order  assign- 
ing the  27th  of  December  for  its  hear- 
ing, and  directing  the  notice  pre- 
scribed by  the  statute  to  be  pub- 
lished. Nothing  further  was  done 
by  the  Court  till  the  26th  of  February 
following,  when  the  guardian  gave 
the  necessary  bond,  and  the  order  of 
sale  was  made :  Seldj  that  it  was  to 
be  presufoed,  thai  the  determination 
of  Just  and  reasonable  cause  was 
made  by  the  Court  on  the  27th  of^ 
December,  and  that  the  time  between 
that  and  the  making  of  the  order  of 
sale  was  occupied  in  procuring  a 
person  to  make  the  convejrance,  and 
in  perfecting  the  bond ;  and  that  the 
order  of  sale  was  valid.  id. 

8.  ffeld,  also,  that,  under  that  statute, 
the  deed  of  the  land  must  refer  dis- 
tinctly to  the  order  of  sale,  and  give 
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iU  date,  and  ihoir  on  its  face  the 
authority  of  the  grantor,  and  that  the 
deed  in  this  case  was  defective,  the 
only  reference  in  it  to  the  order  of 
sale  being  an  aTerment  that  the 
grantor  was  ^*  anthorised  by  an  order 
of  the  Court  of  Probate  for  the  Dis- 
triet  of  S.'*  to  make  the  deed.        id, 

4.  SeH  also,  that  the  deed  was  defect- 
ive, because  it  did  not  show  that  the 
notice  of  sale  required  by  the  order 
of  sale  had  been  i^ven.  id. 

6.  ffeld,  also,  that  a  Court  of  Equity 
would  interfere  in  faror  of  the  grantee 
in  the  deed,  to  aid  snch  defective 
execution  of  a  valid  power,  there 
being  no  opposing  countervailing 
equity.  ^  idi 

6.  Seld^  also,  that,  as  the  minor  had 
received  the  money  pud  for  the  real 
estate  on  its  sale,  which  was  its  fUl 
ralue,  and  had  retafaied  it  and  never 
oflfered  to  return  it  to  the  vendee, 
and  the  power  of  sale  given  by  the 
Court  was  valid,  but  had  been  de- 
fectively executed,  and  the  vendee 
had  gone  into  possession  of  the  land, 
and  made  improvements  on  it  adding 
greatly  to  its  value,  a  Court  of  Equity 
would,  in  a  suit  by  the  vendee,  per- 
petually enjoin  the  minor  from  fur- 
ther prosecuting  an  action  of  eject- 
ment brought  by  him,  after  he  be- 
came of  age,  against  the  rendee,  to 
recover  the  land  with  tiie  improve- 
ments, on  the  ground  o(  the  defect 
in  the  deed,  and  would'  compel  him 
to  convey  to  the  vendee  all  his  right 
and  title  in  the  land.  id, 

7.  ffeld^  also,  that  this  was  not  a  case 
where  there  was  an  adequate  remedy 
at  law,  although  there  were,  in  the 
deed,  covenants  of  warranty,  and  of 
quiet  enjoyment  id. 

Set  COLLSCTOB,  10.  * 

Costs,  10,  11. 

EjXCTMXaiT. 
EVIPXNCX. 

JinusDicnoK,  1. 
Paktiis  to  Actioks,  1,  6. 
Patkkts,  88,  84,  47,  48,  62  to  65, 

67,  69,  72,  78. 
Practick,  1  to  8,  9,  12  to  14. 
Tradi-Mark. 
Trust,  1. 


EBROR. 
See  Practicb,  8. 


ESTOPPEL. 

See  Collector,  10, 12. 
Ejectuxnt. 


EVIDENCE. 

1.  Under  the  34th  section  of  the  Judi- 
ciary Act  of  September  24th,  1789, 
(1  U.  S  Stai.  at  Large,  92),  a  State 
statute  allowing  interested  persons 
to  be  witnesses,  is  applicable  to  trials 
in  actions  at  common  law  in  the 
Courts  of  the*  United  Stotes,  but  not 
to  suits  in  equity  or  criminal  cases. 
Seffee  v.  2%oMa«,  11 

See  Attachment,  1  to  4,  7. 
Bill  of  Ladino,  8  to  6. 
Carrier,  1,  2. 
Collision,  5. 
BimKs,  81,  71. 

Patxhts,  85,  «7,  58,  62  to  65,  76. 
Practice,  4,  5,  8, 12  to  14. 
Promissory  Note,  1. 
Shippiko,  22,  86. 

TRAnE-MARE,  6. 


EXECUTION. 

See  Practice,  10,  11. 

EXPERIMENT. 

See  Patents,  88. 

EXTENSION. 
See  PATsait,  11  to  82. 


EXTRADITION. 

1.  The  views  ezpressed  by  Mr.  Justice 
Nelson  in  his  opinion  In  In  re  Koine, 
(14  Bow.,  108,  129X  as  to  the  con- 
struction of  the  Tr^ty  between  the 
United  States  and  Great  Britain,  of 
August  9th,  1842,  (8  U.  S.  Stat,  at 
Large,  672,  676X  and  of  the  Act  of 
Congress  of  March  8d,  1843),  passed 
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in  pnnuanoe  thereof^  (6  /<!,  628), 
and  u  to  the  jurisdiction  of  the  com- 
mitting magistnte,  and  as  to  the 
competency  of  the  eWdence  on  which 
the  prisoner  was  committed,  applied 
to  this  ease,  and  the  prisoner  dis- 
charsed  on  k4Mbetu  eorpuM^  after  a  war- 
rant  had  been  iatoed  by  the  Depart- 
ment of  State  for  his  surrender  to 
the  British  Consul,  to  be  carried 
back  to  Great  Britain.  Ex  parte 
Kaine^  1 

2.  Considerations  stated,  why,  under 
said  Treaty,  a  demand  must  first  be 
made  directly  upon  the  Government 
of  the  United  Stotes  by  the  British 
Government  for  the  surrender  of  a 
fugitive,  and  the  authority  of  the 
former  Government  be  obtained,  be- 
fore a  warrant  can  be  ifisued  by  a 
magbtrate  for  the  arrest  of  the  fur- 
tive, td, 

8.  The  proof  before  a  magistrate,  under 
a  Treaty  of  extradition,  should,  to 
warrant  a  commitment  by  him,  be  so 
full  and  satisfactory  as  to  the  com- 
mission of  the  oiTence  charged,  as,  in 
his  judgment,  to  authorize  a  convic- 
tion by  him  if  he  were  sitting  on  the 
trial  of  the  case.  id. 

See  Habbas  Connrs,  8  to  5, 


F 


FEDERAL  COURT& 
See  CunoRAU. 

CUCUIT  COITBTS,  1. 

CouKTS  or  U.  Statbb. 
Equity,  1. 
evidemci. 
Habeas  Comnrs. 

PAKTIIS  TO  AcTIOBB,  8,  4. 
PllACTIOB,  6. 

Bbmoyal. 


I 


See  CoLLXCTOB,  1  to  Y,  10, 11. 
Costs. 
DuTin,  9, 10. 

FOREIGN  coma 
See  DuTiiB,  77. 


FOREIGN  CORPORATION. 

See  RsMOYAL,  8. 


FOREIGN  VESSEL. 
See  Ditties,  88,  84,  86  to  88. 


FORFEITURE. 
See  Imoigiiixxt,  8. 


FRAUD. 

1.  The  title  of  the  purchaser  of  property 
firom  a  fraudulent  holder  of  it,  can 
only  be  sustained  when  he  acquired 
it  bimaJSde^  and  without  notice  of  the 
wrongful  possession  of  bis  vendor. 
OtherwiBe,  sudi  vendee  will  hold  the 
property  subject  to  all  the  remedies 
that  could  be  enforced  against  it  in 
the  huids  of  such  vendor!  RaUau 
V.  Bernard^  244' 

'See  Ihjvnctioh,  1. 


FREIGHT. 

See  Abbumpsit,  4. 

Bill  ov  Ladiso,  1,  8. 
Carbier,  8  to  5. 
CrabtebpPabtt,  6  to  7. 
Duties,  60,  62  to  64. 
Ihsurance,  4. 
Shxppiho,  2,  8,  26,  27. 


6 


GUARDLkN. 


%  I 


See  Eqititt. 


H 


HABEAS  CORPUS. 

1.  The  proceedings  on  a  writ  of  Mteae 
c»r/me  in  the  Federal  Courts  are  not 
governed  by  the  laws  of  the  States 
on  the  Sttljeot,  but  by  the  common 
law  of  England,  as  it  stood  at  the 
adoption  of  the  Constitution,  subject 
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to  sach  alterations  m  Congress  may 
see  fit  to  prescrit)e.  Ex  jtarU  Kaine^  1 

2.  Under  that  system^  a  decision  under 
one  writ,  refusing  the  discharge  of  a 
prisoner,  is  no  &  to  the  issning  of 
any  number  of  other  suooeesiTe  writs 
by  any  Court  or  magistrate  haring 
jurisdiction.  id, 

8.  Where  the  prisoner  was  arrested  un- 
der an  extradition  treaty  between  the 
United  States  and  Great  Britoin,  and 
committed  by  a  magistrate  after  ex-. 
amination,  and  then  a  habeat  corptu 
was  sued  out  by  him  before  a  Cir- 
cuit Court  of  the  United  States,  which, 
after  a  hearing,  dismissed  the  writ, 
and  remanded  the  prisoner,  to  be  held 
under  the  commitment  of  the  magis- 
trate :  HM,  tha^^the  decision  of  such 
Court  was  no  bar  to  an  inquiry  by  a 
Justice  of  the  Supreme  Court  of  the 
United  States,  upon  a  haheoM  eorpuM 
issued  by  him,  into  the  legality  of  the 
detention  of  ^e  prisoner  under  said 
commitment.  id. 

4.  On  a  habeas  eorptUy  sued  out  by  a 
prisoner  who  is  held  under  a  war- 
rant of  commitment  issued  by  a  Uni- 
ted States  Commissioner,  ordering 
him  to  be  detained  and  given  up  to 
the  British  authorities,  as  a  fugitive 
from  justice  from  Canada,  under  the 
Treaty  of  Washington,  of  August  9th, 
1842,  (8  £r.  J8,  Sat,  at  Large,  572, 
676),  this  Court  cannot  review 
the  merits  of  the  dedsion  made  by 
the  Commissioner,  either  on  the  facts 
or  the  law.    Ez  parte  Van  Aemam, 

160 

5.  If  the  Commissioner  had  no  jurisdic- 
tion of  the  case,  or  if  there  was  no 
legal  evidence  before  him  tending  to 
prove  the  accusation,  or  if  the  man- 
date of  the  President  for  the  arrest  of 
the  prisoner  was  issued  without  war- 
rant of  Uw.  the  Court  will  discharge 
him.  But  It  will  not  inquire  whether 
the  Commissioner  erred  in  deciding 
that  the  offence  charged  was  commit- 
ted by  the  prisoner,  or  was  an  of- 
fence within  the  Treaty.  id, 

6.  The  Courts  of  the  United  States  have 
no  authority,  on  a  kabeae  corpue,  to 
inquire  into  the  merits  of  a  decision 
made  by  a  committing  magistrate, 
and  to  determine  that  he  erred  in  his 


construction  of  the  law  or  the  evi- 
dence. It  will  only  inquire  whether 
the  prisoner  stood  charged  before  the 
magistrate  with  a  criminal  oifenoe 
subjecting  him  to  imprisonment,  and 
whether  the  magistrate  posseaBed 
competent  authority  to  in<^iire  into 
and  a^udge  upon  that  complaint  id. 

Set  ExTEADinoif,  1. 


HIGH  SEAS. 
8ee  CouKTS  or  U.  Siatis,  4,  6. 


I 

•    n(POBT& 
&eDc7nE8. 

INDICTMENT. 

1.  What  facts  are  necessary  to  be  es- 
tablished to  constitute  the  offence,  un- 
der §  22  of  the  Act  of  April  80th, 
1790,  (1  ir,  8,  8tat,  at  Large,  117X 
of  wilfully  resisting  an  officer  of  the 
United  States  in  the  execution  of 
process,  considered.  7%«  United  Stales 
V.  TinMepaugh,  425 

2.  What  an  indictment  for  such  offence 
must  allege,  considered.  id, 

8.  Where  an  indictment  for  such  offence 
showed  that  the  process  resisted  was 
a  warrant  of  attachment  issued  by 
the  District  Court  against  a  yessel, 
on  the  filing,  by  the  District  Attor- 
ney, of  a  11^  for  a  forfeiture  of  the 
vessel :  i/eU,  that  it  was  not  neces- 
sary the  indictment  should  show 
what  averments  the  libel  contained. 

id, 

4.  It  appearing,  by  the  indictment^  that 
the  warrant  was  valid  on  its  face,  any 
resistance  to  the  execution  of  the  war- 
rant was  indictable  under  the  Act,  even 
though  the  libel  was  not  sufficient  to 
authorize  the  issuing  of  the  warrant  id 

5.  A  deputy  of  a  Marshal  of  the  United 
States  is  an  officer  of  the  United 
States,  within  said  §  22,  authorized  to 
serve  process.  id. 
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See  Practick,  S. 

INFANT. 

See  Equity. 

INFRINGEHENT. 

See  PATX!rr8,  85  to  48, 49,  63,  69  to  61, 
72,  78,  76  to  78,  81,  86,  87. 
PiULcriCK,  12,  18. 
Tkadb-Maiuc.  • 

INJUNCTION. 

1.  Where  A.  arerred,  in  his  bill,  that 
B.  obtained  goods  from  him  by  fraud, 
and  bad  sold  them  to  G.  by  a  sham 
sale,  or  with  knowledge  by  G.  of 
Bbch  fraud,  and  without  considera- 
tion, an  injunction  was  granted,  be- 
fore answer,  to  restrain  B.  and  C. 
from  parting  with  or  interfering  with 
the  goods.    Bateau  t.  Bernard^    244 

2.  But  an  injunction  agamst  the  Col- 
lector, in  whose  custody  the  goods 
were,  in  a  bonded  warehouse,  on  an 
entry  of  them  by  B.,  was  refused,  id, 

8.  Where  an  order  eranting  an  injunc- 
tion was  made,  and  the  writ  of  injunc- 
tion issued  thereon  was  not  tested  till 
more  than  six  weeks  afterwards,  and 
was  not  served  till  within  seven  days 
of  one  year  after  the  day  of  its  teste : 
ffeldf  that  a  disobedience  of  the  writ 
would  not  be  punished  by  attach- 
ment.   MeCwmick  v,  Jerome^      486 

4.  After  such  a  lapse  of  time,  the  plaintiff 
should,  before  using  the  writ,  apply 
to  the  Court  for  authority  to  do  so.  id. 

See  CoMSTiTUTiOHAL  Law,  7. 
Equity,  6. 
Jurisdiction,  1. 
Patents,  88,  84,  47  to  49,  62  to 

78. 
Practice,  7. 
Trade-Mark. 
Trust,  1,  14. 

INSPECTOR, 
See  Warehouse,  6, 

INSURANCE. 


1.  The  general  rule  of  commercial  law 
is  that,  as  between  insurers  and  in- 
sured, a  vadued  policy  is  to  be  taken  as 
settiine  the  true  value  of  the  subject 
insured,  unless  the  valuation  is  shown 
to  be  fraudulent  or  enormously  ex- 
Griewold  v.  The  Union  Mil- 


cessive. 


tttal  Jns,  Co,^ 


281 


2.  It  is  not  an  ingredient  of  the  con- 
tract of  insurance  that  it  shall  be  en- 
forced conformably  to  the  law  of  the 
place  where  it  was  executed.  id. 

8.  The  case  of  Lapeley  v.  The  United 
States  Ins.  Co,,  (4  Binney,  602),  had 
reference  only  to  an  open  policy,    id, 

4.  Where  the  owner  of  a  vessel  was  in- 
sured on  its  freight  under  a  valued 
policy,  and  there  was  a  jettison  of  a 
portion  of  the  cargo,  so  that  the 
freight  on  that  portion  was  lost: 
Held,  in  an  action  on  the  policy,  that 
the  amount  of  the  recovery  was  to  be 
computed  on  the  basis  of  the  valua- 
tion in  the  policy,  and  that  the  liability 
of  the  insurer  was  not  limited  by  the 
amount  contributed  by  the  insured 
on  a  general  average  adjustment,    id. 


INTEREST. 

See  Collector,  20,  22,  28. 
Patents,  69. 


INVENTION. 
See  Patents,  1  to  4,  88. 


INVOICE. 

See  Dlties,  4,  6,  8,  9, 12,  25,  47, 48,  67, 
60,  61,  67,  71,  72,  77,  78,  80  to  88, 
89,  91,  98,  96  to  97. 


J 

JETTISON. 
See  Insurance,  4. 

JOINT  PATENTEES. 
See  Patimtb,  6,  88,  89. 
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JURISDICTION. 

1.  Where  a  biU  in  Equity  is  filed  in 
this  Court,  to  stay  proeeedingn  at 
law  pendiog  in  this  Court,  the  Equity 
suit  is  auxiliary  to  the  action  at  law, 
and  may  he  maintained  without  re- 
gard to  the  dtizenahip  or  alienige  of 
the  parties  to  the  record,  and  although 
the  Court  may  not  hare  Jurisdiction 
over  the  parties  for  other  relief.  SL 
Luk$*9  BatpUal  r,  Ban^^  269 

8.  Where  A.  diverted,  in  Connecticut, 
a  stream  of  water  which  had  its  rise 
in  Connecticut,  and  flowed  into  Massa- 
chusetts, so  that  it  ceased  to  flow  to 
B/s  mill,  situated  on  the  same  stream 
in  Massachusetis :  SeH  that  the  Cir- 
cuit Court  of  the  United  SUtes  for 
Connecticut  had  Jurisdiction  of  an 
action  by  B.  against  A.,  for  the  dam- 
age caused  by  the  diversion.  Foot  r. 
HiheardM,  810 

See  Admiraltt,  6,  6,  12,  13. 

CXRTIORARI. 
ClKCUIT  COCRTS. 
COMSTITUTIONAL  LaW,  1. 

Courts  of  U.  States,  2  to  5. 
Habeas  Corpus. 
Parties  to  Actioms,  8,  4. 
Patents,  47,  48,  69. 
Practice,  2. 
Remotal. 

JURY. 

See  Patents,  58,  72,  78. 


L 

LEAKAGE. 

See  Duties,  78,  79. 

LIBEL. 
See  Indictment,  8,  4. 

LICENSE. 

See  Patents,  24  to  84,  44  to  46,  60,  61, 
63  to  66,  67,  68. 

LIEN. 
1.  Under  the  statute  of  New  Tork,  (2 


B.  i9.,  498,  §  2\  which  gives  a  lien  on 
a  domestic  yessel  for  supplies  fi- 
nished to  it,  but  provides,  that  if  the 
vessel  departs  from  the  port  at  which 
she  was  when  the  debt  was  con- 
tracted, to  some  other  port  within 
the  State,  the  debt  shall  cease  to  be 
a  lien  at  the  expiration  of  twelre 
days  after  the  day  of  such  depar- 
ture, daily  Toyages,  with  passengers 
and  freight,  £nom  New  Tork  to  Ha- 
verstraw,  touching  at  Sing  Sng  and 
Tarrytown,  are  d^carturee^  within  the 
meaning  of  the  slatute.  2^  Jenny 
lAnd,  513 

See  Patents,  88. 
Sbipfino,  11,  86. 


UMITATION. 

See  SlATITTl  OP  LmiTATIONS. 


LOOK-OUT. 
See  Collision,  7  to  9,  18. 


M 

MARSHAL. 
See  iNPicrxBNT,  5. 


MASTER. 

See  Adxiraltt,  9. 
Carrier,  6,  7. 
Charter-Partt,  2,  8. 
Shippixo,  18,  80. 


MASTER  IN  CHANCERT. 
See  Practics,  12  to  14. 


MILTTART  OFFICER. 

See  Seizure. 

MINOR. 
See'EqvTtT. 
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MONEY  HAD  AND  RECEIVED. 

See  AjssuifPSiT,  2. 

MOBTGAGK 

See  Admiraltt,  6. 

Pabtirs  to  Actions,  6. 


N 

NAVIGATION. 

See  Collision. 

SHirPiKO,  4  to  10,  19  to  21. 

Stbam-Vessel. 

NEW  TRUL. 
See  Patents,  58. 

PlUCTlCB,  8. 

NOVELTY. 
See  Patents,  2  to  5,  68,  84. 

0 

OATH. 

See  Dutiei,  65,  66,  88. 
Public  Ofticer. 

OFFICER. 

See  Collector,  18. 
Indictment. 
Public  OrriCRR. 


PARTIES  TO  ACTIONS 

1.  The  question  of  who  are  necessary 
parties  to  a  suit  in  equity  brought  by 
a  defendant  in  an  (^ectment  suit^  to 
restrain  its  further  prosecution,  con- 
sidered.   Segee  t.  Tftomaf,  11 

2.  Where  goods  are  entered  at  the  Gus- 
tom-House,  and  are  then  deposited 
in  a  bonded  warehouse,  the  Collec- 
tor, although  haTing  the  custody  of 
the  goods,  IS  not  a  proper  party  to  a 
suit  between  riyal  claimants  to  the 
ownership  of  the  goods,  where  it  is 


not  alleged  that  the  Collector  is  act- 
ing wrongfully  and  without  author- 
ity of  law.    RaUau  y.  Bernard^   244 

3.  In  order  to  give  jurisdiction,  in  a 
suit  brought  in  tliis  Court,  one  party, 
plaintiff  or  defendant,  must  appear 
by  the  record  to  be  a  citizen  of  the 
United  States.  id. 

4.  Joining  an  alien  with  a  citizen  will 
not  affect  the  jurisdiction,  especially 
if  the  alien  is  not  a  material  party,  id, 

5.  It  is  a  common  practice,  in  Equity 
and  Admiralty  Courts,  to  permit  a 
party  who  becomes  interested  in  the 
subject  matter  of  a  litigation  during 
its  pendency,  to  come  in  and  protect 
his  interest,  if  application  is  made 
within  a  reasonable  time.  Ifte  Jenny 
lAnd,  513 

6.  Where,  the  day  after  the  lerying  of 
an  attachment  issued  by  the  District 
Court,  on  a  libel  in  rem  against  a  yes- 
sel,  there  was  a  default  in  the  pay- 
ment of  an  instalment  due  on  a  mort- 
gage on  the  ycssel:  Held^  that  such 
default  gaye  to  the  mortgagee  the 
right  to  the  possession  of  the  vessel, 
and  that  it  was  proper  to  permit  him 
to  come  in  and  defend  the  suit.      id. 

See  Jurisdiction,  1. 
Patenub,  6*7. 
Practice,  8,  12  to  14. 

PARTNERSHIP. 
See  Patents,  6. 

PASSAGE-TICKET. 
See  Admiralty,  11. 

AOREEMSNT,  6. 

PASSENGER. 
iSee  AOREZMEMT,  6,  7. 

PATENT  FEE. 
See  Patents,  59  to  61. 

PATENTS. 
1.  InyenUon.    (1.) 
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WDEL 


2.  Ezperiment 

8.  Novelty.    (2  to  6.) 

4.  Utility. 

6.  Joint  Patentees.    (6.) 

6.  Specification.    (7.) 

1,  Disclaimer.    (8  to  10.) 

8.  Extenmen.    (11  to  82.) 

9.  Assignment. 

10.  License.    (83,  84.) 

11.  Infringement.     (85  to  48.) 

12.  Action.     (44  to  49.) 
18.  Pleading.    (50  to  52.) 
14,  Trial.    (53.) 

16.  Eyidence. 

16.  Damages.     (64  to  61.) 

17.  Costs. 

18.  Injunction.    (62  to  78.) 

19.  Particular  PatentSw 

(1.)  Siocnm^s  —  Papernig       Pins. 

(79.) 
(2.)  Howe's— Papering  Pins.   (80.) 
(3.)  Crosby's  —  Papering        Pins, 

(81.) 
(4.)  HcCormick'»— Reaping      Ha- 

'    chine.    (82  to  86.) 
(5.)  Sickels'— Steam-Engine  Valves. 

(87,  88.) 

i6.)  Corliss' — Steam-Engine  Valves. 
7.)  Blan chard's — Turning  Irregu- 
lar Forms. 
(8.)  Chaffee's— India  Rubber. 

1.  Invention, 

1.  The  mere  discovery  of  a  new  idea 
is  not  the  subject  of  a  patent.  It 
must,  in  order  to  be  patentable,  be 
embodied  in  working  machinery,  and 
adapted  to  practical  use.  SiekeU  v. 
Borden^  535 

/&«  2  to  24,  88. 

2.  JExperimeiU. 
See  88. 


8.  Noveliy, 

2.  An  improvement  upon  a  machine,  to 
constitute  it  an  invention,  within  the 
meaning  of  the  6th  section  of  the  Act 
of  July  4th,  1836,  (5  U,  8,  Stat,  at 
Large^  119V  must  be  new  and  useful. 
McCarmick  v.  Seymour^  •    209 

8.  What  is  novelty  in  an  invention,  de- 
fined, id, 

4.  The  case  of  Rueeell  y.  Cow^^  (Wdh 


gUr'i  Patent  Caeee^  467),  cited  and 
approved.  •* 

5.  Where  a  patented  improvement  in  k 
cooking  stove  conasted  in  *^the 
placing  the  fire-chamber  in  the  mid- 
dle of  the  oven,  so  that  the  latter 
may  receive  the  heat  of  three  sides 
thereof  at  once,"  the  oven  being  a 
single  chamber  extending  around 
three  udes  of  the  fire-chamber,  a3 
distinguished  from  stoves  with  three 
compartments  around  the  fire-cham- 
ber, one  on  each  side  and  one  be- 
hmd,  divided  by  partitions  behind 
the  fire-chamber,  guere^  whether  the 


Wilion  T.  JaneSj 
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See  63,  84. 

4.  Utility, 

See  2  to  4. 

6.  Joint  Patenleci, 

6.  The  relation  of  copartners  does  not 
exist  between  joint  patentees,  or  be- 
tween one  of  two  joint  patentees  and 
the  assignee  of  the  other.  The  par- 
ties are  simply  joint  owners  or  ten- 
ants in  common,  like  the  jointjowners 
of  a  chattel    PUUy,HaU,         201 

See  88,  89. 

6.  Speeifieation. 

7.  The  case  of  0*BeHly  v.  Moree^  (16 
^w.,  62X  cited  and  applied,  as  to 
the  extent  of  the  rights  secured  to 
an  inventor  by  Letters  Patent.  The 
American  Pin  Co,  v.  The  OakvUle 
Co,,  190 

See  19. 


7.  Liedaimer. 

8.  If  a  p&tentee  makes  an  unfounded 
claim,  in  the  same  patent  with  other 
clums  which  are  well  founded,  he 
may  disclaim,  within  a  reasonable 
time,  what  he  had  no  right  to  claim, 
and  then  his  patent  will  be  as  good 
for  the  remdue,  as  if  it  had  originally 
issued  only  for  the  valid  claims. 
MeCormick  v.  Seym&ur,  209 
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9.  If  he  omits  to  disolaim,  and  it  ap- 
pears, on  the  trial  of  a  suit  brought 
by  him  on  his  patent,  that  he  is  en- 
titled  to  be  protected  as  to  a  part  of 
his  claims,  but  not  as  to  another 
part,  he  is  still  entitled  to  damages 
for  the  Tiolatiou  uf  the  yalid  part  of 
his  claims,  but  he  recovers  no  costs. 

id, 

10.  If,  howeyer,  the  jury  are  satisfied 
that  there  has  been  unreasonable 
negligence  and  delay,  on  his  part, 
in  disclaiming  the  invalid  part  of 
his  patent,  then  the  whole  patent  is 
inoperative.  id, 

8.  JSxtension, 

11.  Where  a  patentee,  in  1846,  made 
an  agreement  with  a  person,  that,  in 
case  of  the  renewal  of  the  patent,  or 
of  the  obtaining  of  other  or  further 
letters  patent  for  the  invention,-  after 
the  expiration  of  the  existing  patent, 
such  person  should  have  a  certain 
undivided  interest  in  the  rights  that 
should  be  secured  by  the  further  or 
renewed  letters  patent:  Held^  that 
the  parties  had  in  view  an  extension 
of  the  patent  under  the  18th  section 
of  the  Act  of  July  4th,  1886,  (5  U.  8, 
Stat,  at  Large,  124).    PitU  v.  HaU^ 

201 

12.  A.  and  B.  were  joint  patentees.  A. 
assigned  to  B.  his  right  for  New 
Tore.  B.  then  assigned  to  G.  the 
undivided  half  of  the  patent  for  New 
York,  and  agreed  with  G.  that,  in 
case  of  the  extension  of  the  patent, 
G.  should  have  and  be  entitled  to  tibe 
undivided  one-fourth  of  the  patent 
for  New  York  on  paying  to  B.  the 
proportional  one-fourth  part  of  the 
expenses  of  obtaining  the  extension, 
that  is,  to  be  proportioned  as  the 
value  of  the  right  for  New  York 
should  be  to  that  for  the  rest  of  the 
United  States,  and  G.  to  pay  the  one- 
fourth  part  of  the  proportion  for  New 
York.  The  agreement  was  recorded. 
The  patent  was  extended,  and,  after 
the  extension,  G.  request^  B.  to  in- 
form him  what  the  expenses  of  ob- 
taining the  extension  had  been,  and 
oJTerea  to  pay  him  the  proportion  of 
expenses  mentioned  in  the  agreement, 
to  be  paid  to  B.  by  G.  B.  reftised  to 
inform  G.  what  the  amount  of  the 
expenses  had  been.    G.  was  ignorant 


of  the  amount,  and  B.  knew  the  fact. 
G.  then  went  on,  after  the  extension, 
to  work  under  the  patent,  and  was 
sued  for  infringement  by  A.  and  B. 
G.  pleaded  specially  the  above  mat- 
ters :  Heldy  on  demurrer  to  the  plea, 
that  the  agreement  was  a  valid  ex- 
ecutory agreement,  entitling  G.  to  the 
undivided  interest  in  the  extended 
patent,  on  the  performance  of  the 
condition  precedent  as  to  the  pay- 
ment of  the  specified  portion  of  the 
expenses  of  obtuning  the  extension. 

id, 

18.  Whether  the  terms  of  the  agree- 
ment are  words  of  grant  and  con- 
veyance, and  whether  the  agreement 
would  be  a  sufficient  assignment  of 
the  undivided  interest  in  the  exten- 
sion, if  the  condition  precedent  had 
been  performed,  qitere,  id, 

14.  Heldy  also,  that  the  offer  by  G.  to 
perform  the  condition  precedent,  did 
not  vest  in  G.  the  undivided  interest 
in  the  extension,  and  that  the  plea 
was  bad.  id, 

16.  Semhle,  that  the  plea  would  be  bad, 
even  if  the  undivided  interest  in  the 
extension  had  Tested  in  G.  id. 

16.  Under  the  extension  of  BIanchard*s 
patent  for  ^'  a  machine  for  turning  or 
cutting  irregular  forms,'*  by  the  Act 
of  February  16th,  1847,  (9  IT,  8, 8tat 
at  Larae,  Private  Act*,  86) :  Held, 
that  where  Blanchard,  prior  to  the 
commencement  of  the  extended  term, 
had  sold  a  machine  made  by  himself 
under  the  patent,  the  vendee  had  a 
right  to  continue  to  use  the  machine 
during  the  extended  term.  Blanchard 
V.  Whiineyy  807 

IV.  Blanchard,  having  built  tlie  ma- 
chine, had  the  right  to  use  it  forever, 
irrespective  of  hS  patent ;  and  as,  by 
his  voluntary  act,  that  right  became 

'  Tested  in  his  vendee,  the  Act  of  1847 
could  not  take  away  that  right,  even 
if  it  purported  to  do  so,  which  it  does 
not  id, 

18.  There  is  a  distinction  between  such 
a  case,  and  on«  where  the  title  to  a 
machine  is  derived  from  a  person 
who  has  only  a  right,  under  a  patent, 
to  manufacture  for  a  specified  limited 
time.  id. 
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19.  Chaffee*8  p«tcnt  of  Aagust  Slst^ 
1836,  relative  to  India  niblSBr,  oovere 
both  the  prooeas  described  in  the 
specification,  and  the  machinery  de- 
scribed as  that  to  be  used  in  carrying 
on  the  procefls.  Day  t.  Tk$  Union 
India  JiMbbtr  Co.,  488 

20.  Where,  at  the  expiration  of  the 
oriffinal  tenn  of  that  patent,  A.  had 
a  ngfat  to  me  the  patented  inyention 
for  the  manufiictare  of  certain  arti- 
cles, and  continued,  daring  an  exten- 
sion of  the  patent  granted  under  the 
18th  section  of  the  Act  of  July  4th, 
1836,  (6  U,  S.  Sua,  at  Large,  124^  to 
use  the  inyention,  in  the  manufacture 
of  those  articles,  in  the  manner  and 
to  the  extent  he  was  entitled  to  use 
it  at  the  time  the  original  term  ex- 
pired :  Htldy  that  A.  had  the  right  to 
continue  such  use,  as  against  B.,  the 
assignee  of  the  patent  for  the  ex- 
tended term.  idL 

21.  ndd,  also,  that  A.  had  puch  right, 
whether  the  patent  were  to  be  con- 
strued as  being  for  a  process,  and  a 
machine  to  be  used  in  such  process — 
or  for  a  process  alone — or  for  a  ma- 
chine alone— and  whether  the  ma- 
chinery used  by  A.  under  the  patent 
was  or  was  not  in  existence  prior  to 
the  commencement  of  the  extended 
term.  id, 

22.  The  case  of  Wil9on  v.  JStmer,  (7 
Law  ReporUTy  627),  cited  and  ap- 
proved, id, 

28.  The  cases  of  WtUon  v.  Rouneau, 
U  How,,  646),  WUwn  r.  Sin^pton,  (9 
now.,  109),  and  Bloomer  y.  Mei^u^wan, 
(14  How,,  639),  commented  on.      id 

24.  Various  special  Acts  of  CJongress 
extending  patents,  conmiented  oi^ 
with  reference  to  theor  provisions  in 
favor  of  assignees,  grantees,  and  li- 
censees under  the  original  terms  of 
the  patents.  id. 

25.  The  language  of  the  18th  section 
of  said  Act  of  July  4th,  1886,  con- 
sidered, id 

26.  The  effect  of  that  section  is,  to  con- 
tinue to  those  who  were  assignees  or 
grantees  of  the  right  to  use  a  patented 
invention  during  the  original  term  of 
the  patent,  the  right  to  use  it  during 


an  extension  of  the  patent  under  that 
section,  whether  such  right  arose 
from  the  purchase  of  a  machine,  or 
from  a  direct  assignment  or  grant  of 
a  limited  or  unlimited  right  to  use. 

id. 

27.  But  sudi  right  is  limited  to  a  right 
to  vte,  although  the  person  holdmg 
it  may  also  have  held,  during  the 
original  term,  an  exdusiye  right  to 
use,  to  make  and  to  Tend.  id 

28.  And  such  right  is  secured  only  to 
the  extent  of  ue  respective  interests 
of  the  as«gnees  and  grantees  there- 
in, id, 

29.  If,  before  the  extension,  the  right 
to  use  was  limited  to  a  single  State, 
county,  town,  or  smaller  district,  it 
continues,  during  the  extension,  sub- 
ject to  the  same  limitations ;  and,  if 
the  right  was  to  use  a  specified  num> 
ber  of  machines,  witliin  a  particular 
district,  the  limit  in  numbcv  and  re- 
striction of  place  continues.  id. 

80.  If  the  only  right  to  use  was  one 
which  resulted  from  the  purchase  of 
a  machine,  the  right  to  use  is  co-ex- 
tensive with  the  existence  of  the  ma- 
chine, and  expires  witii  it.  id, 

81.  Under  said  18th  section,  the  as- 
signees and  grantees  of  the  right  to 
use  a  patent^  process,  are  continued 
in  the  right  to  use  it  during  an  ex- 
tenaon  of  the  patent,  equally  with 
the  asfflgnees  and  grantees  of  the 
right  to  use  a  patented  machine,     id. 

82.  The  case  of  Medurg  x.  Ktngsland, 
(1  How.,  202),  commented  on.        id 

9.  Auigntneni. 

See  6,  11  to  16,  20  to  32. 


10.  Lieenee. 

88.  G.,  a  patentee,  gave  an  exdusive 
license  to  D.,  to  use  his  patent  for 
a  specified  purpose  only,  D.  cove- 
nanting not  to  use  it  for  any  other 
purpose,  and  to  pay  G.  a  q>ectfied 
tariff.  D.,  used  the  patent  for  other 
purposes.  G.  then  sued  D.,  in  New 
Jersey,  to  restrain  the  violation  of 
the  patent,  and  obtained  a  decree 
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for  an  accounting  before  a  Master.  | 
After  the  rendering  of  the  decree, 

C,  with  knowledge  thereof,  took  from 

D.  a  conveyance  of  said  license.  C. 
went  on  making  the  article  cov- 
ered by  the  license,  and  refused  to 
pay  O.  what  D.  owed  him  for  violat- 
ing said  covenant,  or  to  account  to 
G.  for  the  amount  due  from  D.  for 
tariffs  under  the  license.  G.  now 
filed  a  bill  against  D.  and  C,  to  set 
aside  the  conveyance  as  fraudulent,  or 
that  0.  be  permitted  to  retain  it 
only  on  condition  that  he  should  pay 
to  G.  what  D.  owed  him  for  breach 
of  said  covenant,  and  the  amount  of 
the  tarifik  due  to  G.  under  the  li- 
cense :  HeU  on  demurrer  by  0.  to 
the  bUl, 

1.  That  G.  had  no  lien  on  the  license, 
to  secure  the  tariffs,  and,  therefore, 
that  the  bill  set  up  no  title  or  equity 
as  against  0.,  as  respected  the  amount 
due  from  D.  at  the  time  of  the  con- 
veyance to  0. ; 

S.  That  the  unpaid  tariffs  due  firom 
D.  to  G.  afforded  no  ground  for 
ei\joining  0.  from  acting  under  the 
license,  and  that,  whether  the  con- 
veyance from  D.  to  G.  was  fraudu- 
lent or  not,  was  not  material  as  it  re- 
spected G. ; 

3.  That,  as  respected  any  attempt  to 
evade  the  New  Jersey  decree,  the 
question  could  not  arise  undi  thai  de- 
cree became  final ; 

4.  That  the  bill  could  not  be  sustained 
against  0;,  either  to  aid  in  enforcing 
that  decree,  or  in  collecting  from  D. 
the  amount  of  tariff^  due  from  him  to 
G.  at  the  time  of  the  conveyance  from 
D.  to  0.  Chodyear  v.  The  Congress 
Jiubber  Co.,  449 

34.  But,  as  the  bill  averred  that  C, 
though  still  making  the  article  cov- 
ered by  the  license,  refused  to  pay 
tariffs  therefor :  Heid, 

1.  That  G.  took  the  license  subject  to 
the  obligation  to  pay  the  specified 
tariffs  on  what  he  should  make  under 
it; 

2.  That  the  bill  was  sufficient  to  com- 
pel C.  to  pay  the  tarifb  due  for  his 
use  of  the  license,  or  be  enjoined 
from  its  use.  id. 


£^«e  24  to  82,  44  to  46,  50,  61,  68  to 
66,  67,  68. 

39 


11.  Infringement. 

35.  In  a  Patent  suit,  the  mere  opmion 
of  an  expert,  that  two  pieces  of 
machinery  constructed  to  produce 
the  same  results,  and  working  out 
those  results  by  means  so  nearly 
identical  as  to  create  a  strong  pre- 
sumption of  a  common  origin,  are 
essentially  different  in  mechanical 
structure  and  mode  of  operation, 
when  the  expert  does  not  point  out 
clearly  the  particulars  of  difference 
or  coincidence  between  the  two,  does 
not  afford  satisfactory  proof  that  the 
judgment  of  the  expert  ought  to  be 
adopted  by  the  Court.  U.  8,  An- 
nunciator Co.  V.  Sander  son  J         184 

86.  The  points  of  identity  between 
two  annunciators  or  bell  telegraphs, 
considered  and  pointed  out.  id 

87.  The  effect  of  a  patent  granted  to 
A  defendant,  on  the  question  as  to 
whether  the  machine  covered  by  it 
is,  or  is  not,  an  infringement  of  a 
prior  patent,  considered.  The  Ameri- 
can IHn  Co,  V.  The  Oakvilie  Co,,  190 

88.  One  joint  owner  of  a  patent  for  a 
machine  can  use  and  sell  machines 
made  according  to  the  patent,  only 
in  respect  to  his  own  right  If  he 
uses  or  sells  them  without  the  au- 
thority of  his  co-owner  as  respects 
the  right  of  the  latter,  he  is  liable 
to  an  action  by  such  co-owner  for  an 
infiringement  of  the  patent.  Pitts  v. 
Ifall,  201 

89.  In  sucli  action,  the  plaintiff  may 
recover  his  actual  and  proper  dam- 
ages, proportioned  to  the  value  and 
extent  of  his  undivided  interest,  with- 
out regard  to  the  amount  which  his 
co-proprietor  has  received  by  means 
of  the  infringement.  id, 

40.  Rules  for  determining  the  infringe- 
ment of  a  patent,  stated.  Sickels  v. 
Borden,  535 

41.  The  mere  form  of  the  defendant's 
machinery  must  be  disregarded,  and 
the  substance  of  its  arrangement, 
and  its  method  of  working,  must  bo 
looked  into,  for  the  purpose  of  seeing 
whether  the  plaintiff  *s  ideas  are  in- 
corporated in  it.  id, 

42.  If  the   plaintiffs  invention  be  ^ 
machine,  it  is  infringed  by  a  machine 
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which  uicorporates,  in  its  structure 
and  operation,  the  substance  of  the 
invention,  that  is,  an  arrangement 
which  performs  the  same  service,  or 
pfoduces  the  same  effect,  in  the  same 
way,  or  substantially  the  same  way.  id, 

48.  The  doctrines  of  the  cases  of  Wal- 
ton V.  PoUer,  {WebUer's  Pat,  Ca$., 
586),  and  Bovill  v.  Moore^  (Dav.  Pat, 
Cas.y  361,  405),  on  the  subject  of  in- 
fringement,  approved.  id. 

See  49,  63,  69  to  61,  72,  73,  76  to  78, 
81,  85,  87. 
Practick,  12,  18. 

12.  Action, 

44.  Under  §  14  of  the  Act  of  July  4tb, 
1836,  (6  U.  8,  Btat,  at  Large,  128X 
an  action  at  law  for  the  infringement 
of  a  patent  may  properly  be  brought 
in  the  name  of  the  patentee,  in  be- 
half of  a  licensee  under  him,  who  is 
damaged  by  the  infringement.  Good- 
year V.  McBumey,  82 

45.  Where,  in  an  action  so  brought,  the 
defendant  sets  up  a  release  from  the 
patentee,  a  replication  is  proper,  set- 
tiug  up  the  license,  the  bringing  of 
the  suit  for  the  benefit  of  the  licensee, 
notice  to  the  defendant  of  the  license 
and  its  recording,  prior  to  the  release, 
want  of  power  in  the  patentee  to 
give  the  release,  and  that  it  was  given 
without  the  licensee's  authority  or 
consent  id. 

• 

46.  When,  and  on  what  terms,  leave 
will  be  granted  to  file  an  amended 
replication  setting  up  those  matters. 

id, 

47.  The  17th  section  of  the  Patent  Act 
of  July  4th,  1886,  (6  U.  8,  Stat,  at 
Large,  124),  confers  jurisdiction  in 
Equity  upon  the  Circuit  Courts,  irre- 
spective of  the  right  of  the  plain- 
tiff to  an  injunction  or  of  his  demand 
for  one.    Nevins  v.  Johnson,  80 

48.  Accordingly,  where  the  plaintiff's 
patent  had  expired,  and  a  bill  in 
Equity  filed  by  him  alleged  an  in- 
fringement of  the  patent,  and  prayed 
for  a  discovery  and  an  account,  but 
not  for  an  injunction :    Held,  on  a 

^  demurrer  to  the  bill,  that  this  Court 
had  jurisdiction  of  the  case.  id. 


49.  The  directors  of  a  manufacturing 
corporation,  who  manage  and  super- 
intend its  business,  and  under  whose 
direction  it  manufactures  and  sells 
articles  which  are  an  infringement  of 
a  patent,  and  its  agents,  who  con- 
duct its  business  of  selling  such  arU- 
cles,  are  responuble  for  such  infringe- 
ment, and  will  be  restrained  by  in- 
junction.    Goodyear  v.  Phelps,      91 

See  38,  39,  67. 


13.  Pleading, 

60.  Where,  in  an  action  on  the  case  for 
the  inf^^igement  of  Letters  Patent, 
brought  by  an  assignee  of  the  pat- 
entee, the  defendant,  with  the  gen- 
eral issue,  without  any  notice  of  spe- 
cial matter,  pleaded  special  pleas,  not 
impeaching  the  valiciQty  of  the  pat- 
ent, or  denying  the  use  by  him  of 
the  patented  mvention,  but  setting 
up  a  license  imder  the  patentee  para- 
mount to  the  right  of  the  plaintiff: 
Held,  that  the  special  pleas  were  well 
pleaded,  and  could  not  be  stricken 
out  on  motion.  Day  v.  The  New 
England  Car  Spring  Co.,  179 

61.  It  seems,  that  the  Supreme  Court  of 
the  United  States  has  decided,  that 
in  an  action  at  law  for  the  infringe- 
ment of  a  patent,  a  defendant  is  not 
limited  to  the  plea  of  the  general 
issue,  even  if  his  defence  rests  on 
matters  which  he  may,  under  section 
16  of  the  Act  of  July  4th,'  1836,  (5 
U.  8.  Stai.  at  Large,  123),  give  m 
evidence  under  the  genera]  issue,  but 
that  he  may  plead  those  matters  spe- 
cially, id. 

62.  The  case  of  Wilder  v.  Gayler,  (1 
JBlatch/,  C.  C,  R,,  597),  questioned,  as 
being  m  conflict  with  Evans  v.  Eaton, 
(3  Wheat.,  464),  and  with  Grant  v. 
Raymond,  (6  Pet.,  218).  id. 

See  12,  14,  15,  45,  46,   67. 


14.  Trial, 

63.  The  verdict  of  the  jury,  given  for 
the  plaintiff,  on  the  trial  of  an  action 

■  for  the  infringement  of  a  patent, 
being  against  the  evidence,  both  as 
to  the  novelty  of  the  invention  and 
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•8  to  the  question  of  infringement, 
it  was  aek  aside  by  the  Court.  Wil- 
son y.  Janet^  227 

See  9,  la 

16.  Evidence. 

See  85,  37,  53. 


Id.  Damages, 

64.  Where  a  patentee  is  accustomed  to 
sell  rights  under  his  patent,  his  cus- 
tomary charge  for  the  right  is  the 
measure  of  the  damages  he  is  entitled 
to  recoTer  for  an  infringement,  with 
interest  from  the  time  of  infringe- 
ment.    MeCormiek  v.  Seymour,   209 

66.  But,  where  a  patentee'does  not  sell 
rights  under  his  patent,  but  uses  his 
inrention  excIusiTely  himself,  and 
furnishes  the  community  with  arti- 
cles of  his  own  manufacture,  made 
under  his  patent,  the  measure  of  dam- 
ages is  different,  id, 

66.  In  the  latter  case,  if  the  patent  is 
for  an  entire  machine,  the  measure 
of  damages  is  the  profits  the  patentee 
could  have  made  in  constructing  and 
Tending  the  machine,  over  and  above 
the  mere  profits  of  its  mechanical  con- 
struction. The  profits  that  grow  out 
of  the  exclusive  right  to  manufacture 
the  invention  under  the  patent,  be- 
long to  the  patentee ;  while  the  mere 
mechanical  profits  are  to  be  excluded 
from  the  damages.  id. 

67.  If,  in  the  latter  case,  the  invention 
is  of  an  improvement  on  a  machine, 
the  patentee  is  entitled,  as  a  measure 
of  damages,  to  all  the  advantages  of 
the  use  of  the  improvement,  exclud- 
ing the  profits  of  the  manufacture, 
and  excluding,  also,  the  value,  if  any, 
of  the  use  of  the  old  machine.       id. 

58.  Under  the  14th  section  of  the  Act 
of  July  4th,  1836,  the  jury  are  limited 
to  the  actual  damages  sustained  by 
the  plaintiff.  id, 

69.  If  a  patentee  has  an  established 
patent  fee,  that  sum,  with  the  inter- 
est, constitutes  the  measure  of  dam- 
ages for  an  infringement.  If  not, 
then  the  profits  which  the  infringer 


has  made  by  the  use  of  the  invention, 
may  be  taken  as  the  measure.  Sick- 
els  V.  Borden,  635 

60.  Where,  for  the  purpose  of  intro- 
ducing his  invention  to  public  notice, 
a  patentee  has  accepted  small  patent 
fees  in  particular  cases,  that  consid- 
eration should  be  taken  into  account 
by  a  jury,  in  fixing  a  patent  fee  as  a 
measure  of  damages.  id 

61.  The  adoption,  by  a  jury,  of  the  pat- 
ent fee  as  the  measure  of  damages 
for  infringement  by  the  use  of  a  ma- 
chine, operates  to  vest  in  the  defend- 
ant the  right  to  use  the  machine  dur- 
ing the  term  of  the  patent.  id 

See  9,  39. 

17.  Costs, 
See  9. 

18.  Injunction. 

62.  The  course  of  practice  stated,  on  a 
motion  for  a  provisional  iigunction  to 
restrain  the  infringement  of  Letters 
Patent  Day  v.  Slie  New  England 
Car  Spring  Co.,  164 

63.  Under  Bule  107  of  this  Court,  in 
Equity,  and  the  amendatory  Rule  of 
this  Court,  of  May,  1846,  (1  BUOchf. 
C,  C.  R.,  656),  the  Court,  or  a  Judge 
out  of  Court,  has  power  to  permit 
the  plaintiff,  on  such  a  motion,  where 
the  defendant  sets  up  a  license  in  de- 
fence, to  put  in  proofs  in  rebuttal  of 
the  proofs  put  in  by  the  defendant. 

id. 

64.  The  order  to  admit  such  rebutting 
proofs,  when  made  by  the  Court,  is 
regular,  although  not  made  till  such 
rebutting  proo&  are  received.         id. 

65.  But  the  defendant  cannot  reply  to 
such  rebutting  proofs  by  further 
proofs  on  his  part.  id, 

66.  Where  the  defendant  was  a  bona  fide 
purchaser  of  a  bell  telegraph,  without 
notice  of  its  being  claimed  to  be  a 
violation  of  the  plaintiff  ^s  patent,  and 
used  it  in  a  hotel  kept  by  him,  and  it 
was  constructed  under  and  in  con- 
formity to  a  patent  subsequent  in  date 
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to  the  plaintiff^B  patent,  and  it  ap. 
peared  that  the  effect  of  a  perempto- 
ry provisional  injunction  would  be  to 
close  the  defendant's  business,  this 
Court,  alAough  the  defendant  did  not 
contest  the  validity  of  the  plaintiff's 
patent,  or  the  title  of  the  plaintiff  to 
it  as  assignee,  and  although  its  valid- 
ity had  been  sustained  in  this  Court 
by  verdicts  and  judgments  in  two 
suits  at  law,  and  by  an  injunction 
granted  on  it,  withheld  such  injunc- 
tion, unless  the  defendant  should  fail 
to  give  bonds,  in  $5,000,  to  abide  the 
final  decision  of  the  case.  U,  8,  An- 
fmnciator  Co,  v.  Sanderson^         184 

67.  A.,  a  patentee,  filed  a  bill  agiunst  B. 
for  infringement  of  his  patent,  and 
prayed  an  injunction,  which  was 
granted.  A.  afterwards  moved  for 
leave  to  amend  his  bill  by  adding  C. 
as  a  plaintiff,  and  by  averring  £at, 
under  an  agreement  between  A.  and 
C,  still  in  force,  C.  was  the  owner  of 
the  exclusive  righ^  under  the  patent, 
to  mak%  a^d  sell  the  articles  as  to 

*  which  B.  had  infringed,  and  that  B. 
had  notice  of  the  agreement  before 
he  infringed :  ffeld^  that  the  amend- 
meiits  could  not  be  allowed,  and  that 
they  would  amount,  in  effect,  to  the 
institution  of  a  new  and  materially 
different  suit,  both  as  to  plaintiff  and 
rights  of  action.    Ooadyear  v.  Boum^ 

266 

68.  It  appearing,  by  the  answer,  sup- 
ported by  affidavits,  that  the  articles 
made  by  B.  were  made  under  license 
from  A. :  Heldy  that  the  injunction 
must  be  dissolved.  id, 

69.  Where  it  appeared,  on  a  motion  to 
this  Court  for  an  injunction  to  re- 
strain the  infringement  of  a  patent, 
that  the  infringing  articles  were  made 
and  sold  in  Rhode  Island,  and  that 
the  defendant  resided  there,  and  car- 
ried on  there  the  business  of  making 
and  selling  the  articles,  the  injunc- 
tion was  refused,  on  the  ground  that 
the  defendant  was  beyond  the  pro- 
cess of  injunction,  that  the  issuing 
of  it  would  be  inoperative  and  use- 
less, and  that  the  proper  place  to  file 
a  bill  for  an  injunction  was  in  Rhode 
Island,     Goodyear  v.  Chaffee^       268 

70.  On  a  motion  for  a  preliminary  in- 
junction, to  restrain  the  infringement 


of  Letters  Patent,  the  Court  ^11  not 
look  further  into  the  case  than  to 
ascertain  whether  or  not,  upon  estab- 
lished principles  of  Equity,  to  pre- 
vent an  irreparable  injury,  the  inter- 
ference of  the  Court  is  required, 
pending  the  litigation,  /^ckeis  v. 
Tounfi,  293 

71.  Such  injunction  wUl  be  withheld, 
unless  the  right  is  clear  in  lavor  of 
the  plaintiff.  uf. 

72.  Although,  on  such  moUon,  it  xp- 
pears  that,  on  the  trial  of  an  issue 
awarded  in  the  cause,  on  the  ques- 
tion of  infringement,  the  jury  found 
m  favor  of  the  plaintiff,  stiU  the  Court 
will  not  adopt  the  ventict  of  the  jury, 
but  will  examine  the  whole  case,  in- 
cluding the  evidence  given  before  the 
jury,  and  will  grant  or  withhold  the 
injunction  according  to  its  own  judg- 
ment thereon.  «a. 

78.  In  this  case  the  Court  decided,  not- 
withstanding the  verdict  of  the  jury 
in  favor  (ff  the  plaintiff^  that  the  de- 
fendant did  not  infringe,  and  refused 
the  injunction.  id, 

74.  Where,  on  an  application  for  an  in- 
junction to  restrain  the  infringement 
of  a  patent,  the  defendant  did  not  dis- 
pute the  validity  of  the  patent  or  the 
infi^ngement,  and  offered  to  pay  a 
reasonable  sum  for  the  use  of  ^e  in- 
vention, or  the  profits  of  the  use  when 
ascertained,  and  it  appeared  that  tlie 
defendant  was  engaged  in  fulfilling  a 
contract  for  the  manufacture  of  arti- 
cles containing  the  invention,  which 
contract  had  been  entered  into  on  the 
understanding  on  the  part  of  the  de- 
fendant that  the  question  between  him 
aiid  the  plaintiff  was  one  of  compensa- 
tion :  Seldy  that  no  injunction  ought 
to  issue  restraining  the  defendant  from' 
completing  the  contract.  Smith  v. 
ITia  Sharp's  Rifle  Mfg,  Co.,         546 

76.  As  the  defendant  had  been  using 
the  invention  without  legal  right,  but 
with  the  understanding  that  an  ar- 
rangement would  be  made  with  the 
plaintiff  for  the  price  for  the  use,  and 
the  plaintiff  had,  for  five  years,  known 
of  the  use :  Held,  that  iJie  defendant 
ought  to  be  enjoined  from  nsing  the 
invention,  (except  as  respected  such 
contract),  without   first   paying  the 
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plaintiif  for  the  use,  or  obtaining  his 
consent,  and  from  disputing  the  pat- 
ent, and  from  withdrawing  such  offer. 

id, 

76.  In  order  to  successfully  resist  a  mo- 
tion for  an  injunction  to  restrain  the 
infringement  of  a  patent,  where  no 
question  is  made  as  to  the  use  by 
the  defendant  of  the  thing  patented, 
facts  must  be  shown,  on  the  part  of 
the  defendant,  tending  to  prove  that 
the  pUintiff  was  not  the  inventor  of 
the  thing  patented  within  two  years 
before  his  application  for  the  patent. 
Sickels  ▼.  Mitchell,  548 

77.  It  is  not  a  sufficient  answer  to 
such  a  motion,  that  the  infVingement 
has  been  discontinued  and  is  not  in- 
tended to  be  resumed,  no  compensa- 
tion for  the  unlawful  use  having  been 
made.  id. 

78.  There  is  no  neces^ty  that  the  valid- 
ity of  a  patent  should  be  established 
on  a  trial  at  law,  before  an  Injunction 
can  be  granted,  where  the  case  is  a 
clear  one  for  the  pUintifl^  even  though 
it  be  shown  that  the  defendant  is 
able  to  respond  in  damages.  id. 

See  47  to  49. 


19.  Particular  PatenU, 
(1.)  SlocunCs — Papering  Pins, 

79.  Slocum's  patent,  of  September  30th, 
1841,  fur  "a  machine  for  sticking 
pins  into  paper,"  defined  and  con- 
strued. The  American  Pin  Co.  v. 
The  OakvUle  Co.,  ■  190 

(2.)  Howe'* — Papering  Pins, 

80.  Howe*s  patent,  of  February  24th, 
1843,  for  an  improvement  on  Slo- 
cum*s  machine,  defined  and  construed. 
7%e  American  Pin  Co.  v.  The  Oak- 
ville  Co,,  190 

(3.)  Croeby't — Papering  Pine, 

81.  A  machine  constructed  according 
to  Crosby's  patent,  of  April  1st,  1861, 
does  not  infringe  either  Slocum's  pat- 
ent  or  Howe's  patent  The  Ameri- 
can Pin  Co.  V.  Tfre  OakvUle  Co.,  190 


(4.)  McCormick^a — Reaping  Machines, 

82.  The  history  of  McCormick's  im- 
provements in  reaping  machines,  set 
forth.    McCormick  v.  Seymour,  209 

83.  The  difficulties  under  which  the  in- 
ventors of  improvements  in  reaping 
machines  labor  in  making  experi- 
ments, considered.  id, 

84.  Ck>nsiderations  stated,  bearing  upon 
the  question  of  the  novelty  of  the 
inventions  of  the  divider,  and  the 
arrangement  of  the  reel-post,  claimed 
in  HcGormick's  patent  of  January 
31st,  1846,  for  improvements  in  reap- 
ing machines.  McCormick  v.  Sey- 
mour, 209 

86.  The  means  stated  for  determining 
whether  those  claims  of  that  patent 
are  infringed.  id, 

86.  The  second  claim  in  McCJormick's 
patent  of  1846,  construed.  id, 

(6.)  Siekeh'^Steam-Engine  Valves^ 

87.  The  question  of  infringement  dis- 
cussed as  between  the  claim  of  Sick- 
els' patent,  of  May  20th,  1842,  for 
regulating  the  closing  of  the  valves 
of  steam-engines  and  preventing 
them  from  slamming,  *'  by  means  of  a 
water  reservoir,"  and  the  apparatus 
described  in  Corliss'  patent,  of  July 
29th,  1861,  in  which  the  weights 
that  close  the  valves  are  prevented 
from  slamming  by  being  cushioned 
on  air,  and  the  latter  heQ  not  to  in- 
fringe the  former.    Sickels  v.  Youngs^ 

293 

• 

88.  The  principle  of  the  invention  cov- 
ered by  Sickels'  patent  of  September 
19th,  1846,  for  a  **  method  of  trippmg 
the  drop  cut-off  valves  of  steam-en- 
gines, and  regulating  and  acljusting 
the  same,"  explained.  Sickels  v.  Bor- 
den, 636 

(6.)  Chrlits' — SteanuEngine  Valves. 

See  61, 

(7.)    Planehard^s — Turning    Irregular 

Forms. 

See  16,  17. 
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(8.)  Chafe^s^India  RMer, 
See  19  to  21. 

PAYEE. 
See  Promissory  Note,  2. 

PAYMENT. 

See  Action. 
Assumpsit. 

« 

PENALTY. 

See  Collector,  16. 

Duties,  8,  9,  12,  21,  22,  25,  81,  42 
to  44,  4V,  48,  68,  60,  68,  64,  67, 
70  to  78,  82,  89,  93,  95  to  97. 

Steam-Vessel. 

PERMIT. 
See  Collector,  1  to  6. 

PILOT. 

See  SniPPiNO,  20. 

PLEADING. 

See  Attachment,  8. 

Patents,  12,  14,  16,  45,  46,  50  to 
62,  67. 
Practice,  7. 

PRACTICE. 

1.  A  defendant  in  a  suit  in  equity,  who 
appears  and  answers  the  bill,  cannot, 
on  the  hearing,  object  that  the  bill 
contain^  no  prayer  for  process,  or 
that  he  was  not  served  with  process. 
Seffee  v.  Thomas,  11 

2.  Where  the  defendant  in  an  action  at 
law  brought  a  suit  in  equity,  in  the 
same  Circuit  Court,  against  the  non- 
resident plaintiff  in  that  action,  to  re- 
strain its  further  prosecution :  Held^ 
that  service  of  the  subpoena  in  the 
equity  suit  upon  the  attorney  for  the 
plaintiff  in  the  action  at  law,  was  a 
sufficient  service  to  confer  jurisdic- 
tion, id. 


8.  An  objection  of  want  of  parties  must 
be  taken  by  plea  or  answer,  and  the 
name  or  description  of  the  parties 
who  should  be  brought  before  tiie 
Court  must  be  specified.  Such  an  ob- 
jection cannot  be  taken  at  the  liear- 
ing  for  the  first  time.  id. 

4.  Although,  on  the  trial  of  a  case,  a 
witness  may  be  compelled,  by  aub- 
pancy  to  produce,  under  oath,  papers 
within  his  control,  which  are  proTed 
to  be  material  to  the  questions  in  is- 
sue, yet  Congress  has  provided  a  dif- 
ferent mode  for  enabling  the  parties 
to  a  suit  to  obtain  papers  which  are 
in  the  possession  of  a  third  person, 
and  it  is  doubtful  whether  that  ob- 
ject can  be  legally  effected  by  the  de 
bene  eue  examination  of  a  witness  out 
of  Court.     Ex  parte  Feck^  113 

5.  The  same  rules  must  be  applied  in 
determining  the  propriety  of  compel- 
ling a  witness  to  answer  a  particular 
question,  on  his  examination,  de  bene 
etee,  before  a  Commissioner,  under 
the  Act  of  1789,  that  govern  the 
Court  on  the  examination  of  a  witness 
on  a  trial  before  the  Court.  In  re 
Judson,  148 

6.  State  statutes  are  rules  of  deciaon  in 
the  Courts  of  the  United  States, 
when  they  prescribe  a  law  govern- 
ing the  right  or  tide  in  litigation,  but 
are  not  allowed  to  interfere  with  the 
processes  or  modes  of  procedure  of 
the  tribunals  of  the  United  States. 
The  New  England  Screw  Co,  v.  BUv^ 
en,  240 

7.  This  Court  will  not,  on  affidavit,  and 
on  the  hearing  of  an  application  for 
an  injunction,  founded  on  a  bill  which 
avers  the  citizenship  of  a  defendant, 
dispose  of  tiie  objection  that  he  is 
an  alien,  unless  the  fact  of  such  alien- 
age is  indisputably  clear.  Where 
such  alienage  is  to  be  set  up,  it  must 
be  pleaded,  particularly  where  he  is 
a  resident  in  the  United  States,  and 
is  transacting  bosiness  there.  Ra- 
teau  v.  Bernard,  2-14 

8.  Where,  on  the  trial  of  an  indictment, 
founded  on  the  slave-trade  Act  of 
May  15th,  1820,  (3  U.  8,  Slat,  at 
Large,  600),  which  charged  the  pris- 
oner with  being  one  of  the  ship's 
company  of  a  vessel  owned  in  whole 
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or  in  part  by  a  citizen  or  citizens  of 
the  United  States,  and  also  with  be- 
ing a  citizen  of  the  United  States, 
and  one  of  the  ship's  company  of  a 
foreign  vessel,  the  Government  began 
the  trial  by  giving  evidence  tending 
to  prove  the  purchase  of  the  vessel 
by  the  prisoner  from  American  own- 
ers of  her,  and  the  prisoner  did  not 
controvert  that  fact,  or  put  in  any 
evidence  on  that  subject,  but  confined 
himself  to  proving  that  he  was  not  a 
dtizen  of  the  United  States:  Held^ 
that  it  was  error  in  the  Court  to  sub- 
mit to  the  jury  the  question  as  to 
whether  the  interest  of  such  Ameri- 
can owners  in  th6  vessel  had  passed 
to  tho  prisoner  by  such  purchase,  but 
that  the  only  question  submitted  to 
them  should  have  been  as  to  the  citi- 
zenship of  the  prisoner ;  and  that,  as 
they  found  a  general  verdict  of  guil- 
ty,  there  must  be  a  new  trial  7^ 
United  Stales  v.  8mii/t,  265 

9.  A  defendant  who  appears  and  puts 
in  an  answer  in  a  suit  in  Equity, 
waives  all  objections  to  the  regular* 
ity  of  the  service  upon  him  of  the 
subpoena  to  appear  and  answer. 
Ooodyeary^  Chaffee^  268 

10.  After  the  expiration  of  ten  days 
from  the  rendering  of  a  judgment  or 
decree,  within  which  time  the  party 
appealing  or  suing  out  a  writ  of  error 
must,  if  he  desires  to  stay  execution, 
serve  a  copy  of  his  petition  of  appeal 
or  writ  of  error,  and  of  its  allowance, 
by  lodging  a  copy  thereof  in  the 
Clerk's  office,  for  the  adverse  party, 
this  Court  has  no  power,  under  §  28 
of  the  Act  of  September  24th,  1789, 
'1  U.8,  Stat,  at  Large^  86),  or  under 

2  of  the  Act  of  March  3d,  1803,  (2 
fd.^  244),  to  permit  such  service  to  be 
made  nunc  pro  nunc^  as  if  made  within 
such  ten  days.     The  Roanoke,      890 

11.  All  the  requirements  of  the  statute 
necessary  for  the  stay  of  execution, 
must  be  complied  with  within  Uie  ten 
days.  id. 

12.  On  a  reference  to  a  Master,  in  an 
Equity  suit  for  the  infringement  of  a 
patent,  to  take  an  account,  a  defendant 
cannot  be  examined  as  a  witness  in 
his  own  favor,  if  objection  be  made 
by  the  plaintiff.    Foote  v.  Sileby,  607 


18.  Kor  can  a  defendant  be  so  exam- 
ined, on  his  own  behalf,  by  his  own 
counsel,  even  though  he  was  first 
called  and  examined  as  a  party  by 
the  plaintiff,  or  was  sworn  by  the 
Master  upon  the  plaintiff's  ikppllca- 
tion.  id, 

14.  The  practice  of  Courts  of  Equity  as 
to  the  examination  of  parties  on  a 
reference  to  a  Master,  stated.  id. 

See  Admibaltt,  1  to  4. 
Attachment,  1  to  7. 
Cebtiorari. 
Extradition,  8. 
Habeas  Corpus. 
Injunction,  3,  4. 
Parties  to  Actions,  6,  6. 
Patents,  44  to  46,  62  to  66,  67  to 

69. 
Removal,  1,  2. 
Special  Verdict. 
Trade-Mark,  3. 

PROCESS. 

See  Attachment,  9,  10.  • 

Indictment. 
Practice,  1,  2,  6,  9. 


PROMISSORY  NOTE. 

1.  Where  a  note  is  payable  "  two  years 
after  date,  on  demand,"  it  is  not  ne- 
cessary, in  an  action  against  the  maker, 
who  is  the  principal  debtor,  to  aver 
or  prove  any  special  demand.  State 
Bank  of  Ohio  v.  Fox,  481 

2.  In  an  action  by  the  endorsee  of  a 
note  against  its  maker,  if  the  maker 
fails  to  establish  any  defence  to  it  as 
against  the  payee,  he  cannot  claim 
that  the  endorsee  is  entitled  to  recover 
only  so  much  of  the  note  as  is  due 
from  the  payee  to  the  endorsee,      id. 

8.  A  verdict  for  the  full  amount  of  a 

note  upheld,  where  its  f\ill  amount 

'  was  due  at  the  time  of  the  verdict, 

although  not  due  when  the  suit  was 

commenced.  id. 

See  Corporation.         • 

PROTEST. 
See  Collector,  8. 
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DCTin,  6,  7,  9,  11,  20,  24,  26,  27, 
29  to  82,  86,  89, 49  to  51,  54,  65, 
67,  60,  61,  65,  67,  68,  70,  71, 77, 
78,  82  to  86,  96  to  97. 

PUBUC  OFHCER. 

1.  The  rule  that  the  acts  of  tids  faelo 
public  officer  are  Talid  in  regard  to 
third  persona,  and  cannot  be  ques- 
tioned collaterally,  although  he  has 
failed  to  give  a  bond  or  take  an  oath 
when  required,  is  restricted  to  those 
who  hold  office  under  some  degree  of 
notorietj,  or  are  in  the  exercise  of 
continuous  official  acts,  or  are  in  pos- 
session of  a  place  wbidi  has  the  char- 
acter of  a  public  office.     Vaeeari  t. 


MaxwtU^ 


868 


Sse  COLLECTOB,  18. 

Indictment. 
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REAL  ESTATE. 

1.  A.,  by  his  will,  derised  land  to  J., 
for  life,  and,  after  J.'s  death,  to  P. 
and  the  heirs  male  of  F.*8  body. 
After  J.'s  death,  P.  conveyed  his  in- 
terest hi  the  land  to  M.  By  his  will, 
M.  devised  his  interest  in  it  to  the 
then  children  of  the  said  P.,  one  of 
whom  was  T.,  an  heir  male  of  P/s 
body.  Afterwards,  by  a  resolution 
of  the  Legislature  of  Connecticut,  Q., 
the  guardian  of  those  children,  was 
authorized  to  sell  and  convey,  for 
their  benefit,  their  interest  in  the  land 
under  the  devises.  The  resolution 
declared  the  estate  to  be  a  fee  simple. 
Q.  made  a  conveyance  under  the  re- 
solution. Afterwards,  P.  died :  Hdd^ 
that  the  Legislature  had  authorized 
the  conveyance  of  the  right  which 
would  belong  to  the  children,  as  P.*s 
issue,  on  his  death ;  and  that,  by  the 
conveyance  by  Q.,  T.  was  divested 
of  all  title  to  die  land  under  the  will 
of  A.     2>«  Mill  V.  Lockwoodf         56 

2.  Setnble,  that  the  fee  tail  given  to  P. 
bv  the  will  of  A.,  became,  by  such 
resolution,  a  fee  simple  in  the  said 
children,  and  passed  by  the  convey- 
ance made  by  Q.,  so  as  to  bar  Uie 


rights  of  heirs  male  of  P.'s  body  who 
were  bora  after  the  oonveyanoe  by  Q. 

id. 

8.  At  the  time  of  the  passage  of  the 
resolution,  the  Legislature  exercised 
judiotai  powers;  but,  whether  the 
resolution  is  to  be  regarded  as  a  judi- 
cial decision,  gruere.  id. 

See  EjKcrifBMT. 
Eqvitt. 


REFERENCE. 
See  Paactick,  12  to  14. 


REMOVAL. 

1.  Where  one  of  the  two  plaintiffs  in  a 
suit  originally  commenced  in  a  State 
Court,  and  removed  by  the  defendant 
into  tills  Court,  under  the  12th  sec- 
tion of  the  Act  of  September  24th, 
1789,  (1  U.  S,  Slat,  at  Zarge^  79),  was 
a  citizen  of  New  Hampshire,  and  the 
other  was  a  citizen  of  Vermont,  and 
the  defendant  was  a  citizen  of  New 
York :  Held,  that  this  Court  had  no 
jurisdiction  of  the  case ;  that  it  could 
ndt  be  removed  into  this  Court ;  and 
that  it  must  be  remanded  to  the  State 
Court.  Hubbard  v.  The  Northern 
Railroad  Co.^  84 

2.  To  authorize  the  removal,  all  the 
plaintiff  must  be  citizens  of  the  State 
in  which  the  suit  is  brought,  and  all 
the  defendants  must  be  citizens  of 
some  other  State  or  States.  id. 

8.  Where,  in  a  case  removed  into' this 
Court,  under  the  12th  section  of  the 
Judiciary  Act  of  September  24th, 
1789,  (1  U.  S.  Stat,  at  Large,  79),  the 
defendant  is  a  foreign  corporation, 
this  Court  has  jurisdiction  of  the  case, 
although  no  suit  can  be  commenced 
in  this  Court  by  original  process  against 
a  foreign  corporation.  Bliven  v.  ^0 
New  England  Screw  Co.,  Ill 

See  Attachment,  8  to  10. 
Costs,  8. 


REVENUE  LAWS. 
See  Collector. 
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Duties. 

Statute. 


s 

SEIZURE. 

1,  Where  an  officer  belonging  to  a  mili- 
•  tary  force  ordered  out  by  the  Presi- 
dent, under  the  8th  section  of  the 
neutrality  Act  of  March  10th,  1838, 
(6  U,  8.  Stat,  at  Large,  214),  "  to  pre- 
vent the  violation  and  to  enforce  the 
due  execution  "  of  the  Act,  and  in- 

'  structed'by  his  commanding  general 
to  execute  that  purpose,  seized  prop- 
erty, as  a  precautionary  means  to 
prevent  an  intended  violation  of  the 
Act,  with  a  view  of  detaining  it  until 
an  officer  having  the  power  to  seize 
and  hold  it,  for  the  purpose  of  pro- 
ceeding with  it  in  the  manner  direct- 
ed by  the  statute,  could  be  procured 
and  act  in  the  matter :  Held,  that  the 
seizure  was  lawAil  StouglUon  v. 
Bimick,  856 

2.  Where  the  preperty  so  seized  by 
such  officer  was  a  vessel,  which  was 
not  intended  to  pass  the  frontier  her- 
self, but  was  laden  with  arms  and 
munitions  of  war,  which  were  intend- 
ed to  be  transported  across  the  fron- 
tier, for  the  use  of  insurgents  in 
Canada,  then  in  arms,  near  the  line, 
against  Great  Britain,  and  the  vessel 
was  wrecked  the  same  night,  with- 
out any  &ult  on  the  part  of  the 
officer :  Heldy  that  an  action  of  trover 
for  the  vessel  could  not  be  sustained 
againsthun.  id. 

See  Collector,  12  to  16. 


SHIP-MASTER. 

See  Admiraltt,  9. 
Carrier,  6,  7. 
Charter-Partt,  2,  8. 
Shipping,  18,  80. 


SHIPPING. 

1.  The  words,  "not  accountable  for 
ru3t,"  in  a  bill  of  lading  of  iron,  do 
not  exempt  the  owner  of  the  vessel 
from*  responsibility  for  damage  by 


rust  to  the  iron,  caused  by  its  hav- 
ing been  improperly  stowed  by  such 
owner.    Dedekam  v.  Vose,  44 

2.  When  sued  for  the  freight  on  such 
iron,  its  owner  is  entitled  to  an  abate- 
ment of  the  freight,  to  the  extent  of 
the  damage  to  the  iron.  id. 

8.  Where,  before  suit  was  brought  for 
the  freight,  the  owner  of  the  iron 
offered  to  pay  the  balance  of  the 
fireight,  deducting  such  damage,  to 
be  ascertained  by  arbitration  or  by  a 
sale  of  the  damaged  iron  at  auction, 
but  this  was  refused,  and  the  whole 
amount  of  the  freight  was  demanded, 
and,  afterwards,  the  damage  was  as- 
certained by  such  a  sale,  on  notice  to 
the  owner  of  the  vessel,  but  no 
offer  was  made  to  pay  the  balance  so 
ascertained,  till  it  was  made  in  the 
answer  in  the  suit :  Held,  that,  in  a 
Court  of  Admiralty,  the  drcumstalices 
were  equivalent  to  a  tender  after  the 
sale  and  before  suit  brought.  id. 

4.  There  is  no  law  or  usage  which  gives 
to  a  steam  ferry-boat,  ascending  the 

y  East  river,  opposite  the  city  of  New 
York,  a  right  to  keep  close  to  the 
shore,  as  against  a  sailing  vessel 
coming  down  the  river,  so  as  to  make 
it  the  duty  of  the  latter  to  change  her 
course  to>  avoid  a  collision.  iTie  E. 
C.  Seranionj  60 

6.  Nor  is  such  right  derivable  from  the 
municipal  ordinance  which  forbids 
vessels  from  anchoring  in  the  river 
within  a  certain  distance  of  ferry, 
slips.  id. 

6.  Exceptions  to  general  rules  of  navi- 
gation  are  not  favored  by  Courts  of 
Admiralty.  id. 

7.  Steam  ferry-boats,  navigating  the 
East  river,  at  New  York,  from  Peck 
slip  to  Williamsbuigh,  are  within  the 
proviffions  of  the  Sate  law  of  April 
12th,  1848,  entitled,  "^  An  Act  in  rela- 
tion to  the  navigation  of  the  East 
river  by  steamboats,"  (Seae.  Laws, 
1848,  chap.  821).  id. 

8.  Under  a  contract  to  tow  '*  at  the  risk 
of  the  master  and  owners"  of  the 
tow,  a  tug  is  responsible  only  for  the 
exercise  of  ordinary  dull  and  dill- 
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gence  in  her  naTigation.    7%€  Prince- 

9.  Such  a  contract  does  not  contain  a 
stipulation  for  negligence.  id, 

10.  Whether  a  contract  stipulating  for 
the  exemption  of  the  tug  from  proper 
and  reasonable  care  and  skill  in  navi- 
gation, would  be  lawful,  quere,       id. 

11.  The  recording  or  non-recording  of 
the  conveyance  of  a  vessel,  only 
affects  the  question  of  the  priority  of 
liens  on  the  vessel  It  does  not  affect 
the  question  of  the  personal  liability 
of  her  owner.    Mott  y.  Ruekman^  71 

12.  Under  a  charter  of  a  steam  vessel, 
by  which  the  charterer  becomes  her 
owner  for  the  voyage  and  chaiged 
with  her  navigation,  Uie  agent  of  the 
charterer  can  bind  the  vessel  for 
coal  necessarily  supplied  to  her  in  a 
foreign  port,  although  the  person 
furnishing  the  coal  knew  of  the 
charter,  and  knew  that,  according  to 
its  terms,  the  charterer  was  bound  to 
furnish  coal  for  the  voyage.  The  City 
of  New  York,  187 

13.  Where  the  charterer  merely  hires 
the  use  of  the  vessel,  and  her  navi- 
gation remains  with  the  general  own- 
er, if  the  master,  on  the  credit  of  the 
vessel,  procures  coal  for  her,  in  a 
foreign  port,  when  she  has  none,  the 
vessel  is  chargeable  for  the  price  of 
the  coal.  id. 

14.  It  is  the  duty  of  vessels  lying  in 
slips,  in  the  port  o^  New  York,  to 
brace  up  their  yards,  er  top-lift  them, 
during  the  night,  and  not  leave  them 
squared.     The  Fhcejvx,  273 

15.  Where  a  steamboat,  in  backing  into 
her  berth,  in  a  slip  in  New  York,  in 
the  night,  became  so  wedged  in  as  to 
make  it  necessary,  to  enable  her  to 
enter,  to  remove  a  lighter,  which  was 
fastened  to  a  ship  on  the  opposite  side 
of  the  slip,  and  which  lay  between 
the  steamboat  and  the  ship:  Held, 
that  the  hands  on  the  steamboat,  after 
the  hands  on  the  ship  had  failed,  on 
being  called  on,  to  remove  the  lighter, 
bad  a  right  to  remove  her  themselves, 
and  that  there  was  no  &ult  in  their 
so  doing,  even  though  the  removal 
of  the  hghter  caused  the  main  yard 
of  the  ship,  which  was  squared,  to 


come  in  contact  with  the  smoke- 
pipes  of  the  steamboat,  as  she  backed, 
and  broke  them  down.  i^ 

16.  Held,  also,  that  the  ship  was  in  fault 
in  leaving  her  main  yard  squared,  id. 

17.  Held,  also,  that,  as  the  steamboat 
attempted  to  back  in  among  a  crowd 
of  vessels,  without  having  out  a  line 
by  which  to  steady  her,  she  was  also 
in  fault.  id, 

18.  Under  these  circumstances,  the  loss 
was  divided.  id. 

19.  The  general  rule  of  navigation  is, 
that  where  two  steamboats  are  ap- 
proaching each  other  in  opposite  di- 
rections, it  is  the  duty  of  each  to 
port  her  helm,  and  pass  on  the  right 
The  Waehingian,  276 

20.  Where  the  person  who  acted  as 
pilot  of  a  steamboat,  was  not  a  pilot 
by  profession  or  occupation,  and  had 
never  undertaken  to  pilot  any  other 
steamboat,  and  was  engaged  by  her 
as  a  cooper,  and  not  as  a  pilot,  and 
a  collision  occurred  between  such 
steamboat  and  another  steamboat: 
Held,  that  the  presumption  was 
against  his  discreet  and  proper  man- 
agement of  his  vessel,  at  and  pre- 
viously to  the  accident.  id. 

21.  Owners  of  vessels  are  not  only 
bound  to  have  a  full  complement  of 
men  and  officers  on  board,  and  re- 
sponsible for  their  faithful  discharge 
of  their  duty,  but  they  are  also  under 
obligations  to  have  men  of  competent 
experience  and  skill  to  perform  that 
duty  intelligibly  and  understanding- 
ly,  under  all  circumstances  and  in  all 
emergencies.  id, 

22.  Where  a  bill  of  lading  of  a  cargo 
of  coal  from  New  York  to  Havana, 
made  no  mention  of  the  number  of 
days  within  which  the  coal  should 
be  discharged :  Held,  that  evidence  of 
an  oral  contract  that  the  vessel  was 
not  to  be  detained  more  than  twelve 
running  days  in  discharging  her  car- 
go, was  inadmissibla  HiggiM  v. 
The  United  Statee  Mail  Steamship 
Co.,  282 

23.  Held,  also,  that  the  usnge  as  to 
the  delivery  of  cargoes  of  coal  at 
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Havana,  must   govern  the  delivery 
.    under  such  bill  of  lading.  id. 

24.  Eeldy  also,  that  03  the  shipper  of 
the  coid  had  a  particular  wharf  at 
Havana,  where  all  his  coal  was  land- 
ed, the  vessel  was  bound  to  discharge 
it  there,  and  to  conform  to  the  usage 
as  to  its  delivery,  and  could  complain 
of  no  delay  in  the  delivery,  except 
such  as  was  in  violation  of  such 
usage.  id, 

25.  ffeldy  also,  that  the  shipper  was 
bound  to  aftbrd  accommodation  for  the 
delivery  according  to  such  usage,  and 
that  such  obligation  was  a  ^laritime 
contract,  a  breach  of  which  could  be 
sued  on  in  a  Court  of  Admiralty,   id, 

26.  Where  a  broker,  in  fact  as  agent  of 
the  owner  of  lumber,  but  in  his  own 
name,  contracted  to. have  it  shipped 
at  a  specified  freight,  but,  when  the 
time  came  for  shipping  it,  refused  to 
ship  it  in  his  own  name,  or  to  be  re- 
sponsible for  the  freight :  Heldy  that 
the  owner  of  the  vessd  had  a  right  to 
refuse  to  receive  the  lumber,  and  that 
no  action  would  lie  against  him,  to 
recover  any  increased  freight  which 
was  pud  on  shipping  the  lumber  by 
another  TCSseL    The  A.  Cheesebrouffhy 

305 

27.  Nor  could  the  broker,  if  he  acted 
simply  as  agent,  in  making  the  con- 
tract, maintain,  such  action  in  his 
own  name.  id, 

28.  Resin  is  not  permitted  to  be  stored 
in  the  city  of  New  York.  Blotsom 
T.  Smith,  816 

29.  It  is  the  usage,  in  New  Tork,  that, 
when  a  Tessel  arrives  there  with  a 
cargo  of  naval  stores,  such  as  resin, 
consigned  to  different  houses,  the 
house  to  which  the  largest  consign- 
ment is  made,  has  a  right  to  select 
the  yard,  in  Brooklyn,  at  which  the 
cargo  shall  be  delivered,  and  all  the 
other  consignees  are  bound  to  take 
their  consignments  at  the  same  yard. 

id. 

80.  Where,  in  such  a  case,  the  largest 
consignee  selected  a  yaM  in  Brook- 
lyn, but  the  owner  of  that  yard 
would  not  permit  the  libellant's  resin 
to  be  landed  there,  because  of  some 


personal  difficulty  with  him,  and  not 
for  any  fault  of  the  master  or  owner 
of  the  vessel ;  and  the  master  noti- 
fied the  libellant,  and  requested  him 
to  send  lighters  to  take  his  resin 
from  the  vessel,  but  he  refused; 
and  the  master  then  sent  the  resin 
to  a  yard  in  Brooklyn :  Held,  that 
the  master  discharged  bis  whole 
duty,  and  that  no  action  would  lie 
against  the  owner  of  the  vessel  for 
a  failure  to  deliver  according  to  the 
bill  of  lading.  id. 

81.  Hands  obtaining  employment  of  a 
special  character  on  board  of  a  vessel, 
as  a  cook,  steward,  or  able-bodied  sea- 
man, are  responsible  for  reasonable 
skill  as  such,  and  for  acquaintance 
with  their  duties,  and  for  an  honest 
and  faithful  discharge  of  those  duties. 
TheBuena  Vista,  610 

82.  Where  a  person  who  shipped  as 
steward  of  a  vessel  for  a  voyage  from 
Peru  to  New  York,  proved  to  be  ut- 
terly incompetent  and  unskilful,  and 
was  guilty  of  wilful  negligence  and 
inattention  to  his  duties,  after  re- 
peated warnings  and  admonitions  by 
the  officers  of  the  vessel :  Held,  in  an 
action  by  him  for  his  wages,  that 
such  incompetency  and  negligence 
were  a  good  defence  to  the  action, 
although  he  was  not  discharged  from 
service,  but  was  continued  in  em- 
ployment as  steward  for  the  voyage. 

id. 

88.  Such  a  defence  would,  it  seems, 
not  be  allowed,  if  there  had  been  an 
opportunity  to  discharge  the  steward 
from  the  vessel,  or  if  it  had  been 
possible  to  disrate  him  and  put  an- 
other in  his  place.  id. 

84.  The  distinction,  in  this  respect, 
stated,  between  shore  duty  or  duty 
upon  coasting  vessels,  and  a  voyage 
at  sea.  id. 

86.  la  a  libel  in  ran  against  a  vessel 
for  supplies  furnished,  the  burden 
lies  upon  the  claimant  to  show  that 
the  credit  was  given  not  to  the  ves- 
sel but  to  her  owner,  TltB  Pros- 
pect, ,         626 

86.  In  order  to  make  out  a  case  that 
will  avoid  a  lien  against  a  vessel 
because  of  delay  in  enforcing  it,  there 
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must  be  something  more  than  mere 
lapse  of  time — unless  the  delay  be 
such  that  the  Court,  in  analogy  to 
the  statute  of  limitations,  would  hold 
the  debt  barred— there  must  be  unrea- 
sonable neglect  and  delay,  operating 
to  the  pr^udice  of  third  persons, 
after  opportunities  have  existed  to 
enforce  Uie  lien.  id. 

See  Adstiraltt. 

Aqrxxmekt,  6,  7. 
Bill  of  Lading.    * 
Carrieb. 
Ciukter-Partt. 

Ck>LLISIOK. 

Lien. 

Parties  to  Actions,  6. 


SPECIAL  VERDICT. 

1.  A  special  verdict,  which  seemed  to 
be  incongruous  in  finding  that,  in  any 
eyent,  a  defendant  was  entitled  to 
certain  items  of  allowance,  and  yet 
declaring  that  such  allowances  de- 
pended upon  questions  of  law  to  be 
submitted  to  the  decision  of  the 
Court,  construed  as  not  restricting 
the  authority  of  the  Court  to  pass 
upon  the  whole  subject  matter,  in- 
cluding those  items.  TTie  United 
JSUUes  ▼.  CoUier,  825 


SPECIFICATION. 
See  Patents,  7,  19. 


STATE  COURTa 
See  Circuit  Courts,  S. 


STATUTE. 

1.  In  the  construction  of  a  statute,  the 
Court  will  look  out  of  it  to  other 
statutes  in  pari  materia^  or  of  a  simi- 
lar purport,  especially  in  respect  to 
revenue  laws,  which,  although  made 
up  of  independent  enactments,  are 
regarded  as  one  system,  in  which  the 
construction  of  any  separate  Act  may 
be  aided  by  the  exanunation  of  other 
provisions  which  compose  the  sys- 
tem.    The  United  SUUe9  v.   CMer^ 

825 


See  CoLLiCTOB,  8,  0. 
Duties,  75,  76. 
Lien. 


STATUTE  OF  LIMITATIONS. 

1.  Circumstances  stated  under  which  a 
plaintiff  is  chargeable  with  know- 
ledge of  the  existence  of  attachable 
property  of  a  defendant  in  the  State 
of  Vermont,  so  as  to  cause  the  statute 
of  limitations  of  that  State  to  run  in 
favor  of  the  defendant,  even  though 
he  be  personally  absent  from  the 
SUte.     SiougbioH  v.  Dimiek,        856 

2.  The  decision  of  this  Court  in  Dcrr 
V.  Swariuxyut,  (1  Blaieh/,  C,  C.  R, 
179),  as  to  the  interpretation  of  the 
sUtute  of  limitations  of  the  State  of 
New  York,  (2  iJ.  &,  297,  §  27),  wiU 
be  adhered  to  by  this  Court,  until  it 
has  authentic  evidence  that  the  in- 
terpretation of  that  statute  has  been 
definitely  settled  by  the  highest 
Court  of  that  State.  Bichm^dacfi  v. 
Curtis,  886 

8.  A  Collector,  who  had  paid  into  the 
Treasury  moneys  collected  by  him 
officially  for  duties,  was,  by  virtue 
of  §  2  of  the  Act  of  March  8d,  1839, 
(5  U.  S.  Stat,  at  Large,  848),  exempt- 
ed from  liability  to  be  sued  personally 
for  repayment  of  such  duties.         id. 

4.  Such  exemption  continued  until  the 
passage  of  the  Act  of  February  2dtb, 
1845,  (6  U,  &  Stat  at  Large,  727).  id, 

5.  Where  an  action  for  the  repayment 
of  duties  exacted  by  a  Collector,  and  ^ 
paid  by  him  into  the  Treasury,  be-' 
tween  the  time  of  the  passage  of  the 
said  Act  of  March  3d,  1839,  and  the 
time  of  the  passage  of  the  said  Act 
of  February  26th,  1845,  was  com- 
menced within  six  years  after  the 
26th  of  February,  1845  :  ffeld,  that 
the  claim  was  not  barred  by  the  New 
York  statute  of  limitaiipns.  id. 

See  Shipfiho,  86. 

STATUTES  COMMENTED  ON. 

United  States. 

1789,  Sept.  24,  Judiciary,  11,  84,  89, 
111,  118,  148,  240,  890 
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1790,  ApL  30, 
179S,  Feb.  18, 
1797,  Mch.  8, 
1799,     "      2, 


n 


u 


1803,  "   8, 

1804,  **  26, 
1820,  May  16, 

1823,  Uch.  1, 
1834,  June  30, 
188d,  July  4, 


1838,  Mcb.  10, 

1839,  "      3, 
1842,  Aug.  9, 

30, 


(I 


a 


1843,  Mcb:  3, 

t(       ((       ii 

1845,  Feb.  26, 


1846,  May  22, 
July  30, 


ti 


t( 


Aug.  6, 

1847,  Feb.  16, 

"    Mch.   3, 

1849      ^*       '* 

1850,'  July  29, 

"    Sept.  18, 

"       "    28, 

1851,  Mcb.  8, 

1862,  Aug.  30, 

1863,  Feb.  26, 


Resisting  Officers,  426 
Revenue,  326 

Interest,  826 

Tariff,  127,  325 

CoUector'sFees,  819, 326 
Appeals,  390 

Crimes,  486 

Slave-Trade,  256 

TariflE;      '    -  129 

Tonnage-Duty,  140 

Patents,  32, 80, 179, 201, 
209,  488 
Neutrality,  356 

Collectors,  386 

Extradition  Treaty,  1 
Tariff,  116,  120,  122, 
129,  131,  137,  188,  143, 
146,  360,  864,  868,  878, 
888,  401,  408 
Extradition,  1 

Foreign  Coins,  891 

Protest,  117,  120,  129, 
131,  819,  366,  368,  878, 

885,  897,  401,  408 
Foreign  Coins,  127 

Tariff,  124,  125,  129, 
131,  188,  143^  326,  866, 

868,  383,  391,  408 
Warehouse,  413 

Blancbard's  Patent,  807 
California  Mails,  459 
Revenue,  825 

Recording,  71 

Fugitive  Slaves,  166 
Revenue,  325 

Tariff,  129,  181,  143 
Steam  Vessels,  270 

Fees,     77,79,163,466 


New  York. 

2  R.  S.  297,  §  27,  Limitation  of  Ac- 
tions, 385 
"  "  "  498,  §  2,  Lien  on  Vessels,  613 
1840,  «bap.  178,  Hudson  &  Berkshire 

R.  R.  Co.,  1*0 

1847,      "      471,   Hudson  &  Berkshire 

R.  R.  Co.,  170 

1843,    .  "      821,  Navigation    of  East 

river,  48, 60 


STEAM-VESSEL. 

1.  Where  passengers   are   carried    on 

'board  of  a  steam-vessel  which  has 

not,  placed  and  kept  in  a  conspicuous 

part  of  it,  as  required  by  the  25th 

section  of  the  Act  of  AugHSt  80th, 


1852,  (10  v.  3.  Stat,  ai  Large,  71),  a 
copy,  certified  by  the  Collector,  of 
the  certificate  provided  for  by  the 

'^th  section  of  that  Act,  to  be  made 
by  the  Board  of  Inspectors,  as  to  sea- 

-  worthiness,  &c.,  the  only  penalty  for 
such  violation  of  the  25th  section,  is 
the  one  imposed  by  that  section, 
namely,  $100  for  each  offence,  to  be 
recovered  by  an  action  of  debt.  77ie 
United  States  v.  The  Steamboat  Man- 
hattan, 270 

2.  Neither  the  vessel  nor  her  owner 
are  subject,  for  such  violation  of 
the  25th  section,  to  the  penalty  of 
$500,  imposed  by  the  1st  section  of 
the  Act,  as  a  penalty  for  navigating 
a  steam-vessel,  with  passengers  on 
board,  without  complying  with  the 
terms  of  the  Act.  id. 

See  Collision,  1  to  13,  18  to  20. 
Shipping,  4  to  7,  15  to  20. 
Trust,  2  to  14. 


STORAGE. 
See  •Warehouse,  1  to  4. 


SUBPCEXA. 
See  Practice,  1,  2,  9. 


SUIT. 

See  AcrriON. 

Admiralty,  4  to  11. 

AOREEMEMT,  1  tO  5. 

Assumpsit. 

Carrier,  8  to  5,  7. 

Circuit  Courts,  2,  8. 

Collector,  2,  6,  6,  19. 

Corporation,  2. 

Courts  ov  U.  States,  2. 

Duties,  92. 

Ejectment. 

Evidence. 

Insurance,  2,  4. 

Jurisdiction. 

Parties  to  Actions. 

Patents,  38,  39,  44  to  49,  67,  69. 

Practice,  1,  2. 

Promissoi.t  Note. 

Seisurb,  2. 

Shipfino,  2,  8,  26,  27,  80,  82. 

Statute  of  Limitations. 

Trade-Mark,  1,  2. 
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Tbuot,  1. 
Wuixuousi,  5. 

T 

TARIFF. 

See  Duties. 

Patents,  S3,  8i. 


TAX. 
See  Duties,  36  to  38. 


TEXDER. 
See  Shipping,  8. 

TONNAGE  DUTY. 
See  DcrriBS,  86  to  38. 


TREATY. 

See  Extradition.         • 
Habeas  Corpus,  3  to  5. 

TRADE-MARE. 

1.  On  the  facts  in  this  case  it  was  held^ 
that  the  plaintiff  was  entitled  to 
maintain  a  suit  in  Equity  in  his  own 
r.ame  for  an  injunction  and  relief,  for 
the  infringement  of  a  trade-marls. 
Walton  y.  Crowley^  440 

2.  The  owner  of  goods,  which  he  ex- 
poses to  sale  in  market  in  his  own 
right,  is  entitled  to  the  exclusive  use 
of  any  trade-mark  devised  and  ap- 
plied by  him  to  the  goods,  to  dis- 
tinguish them  as  being  of  a  particular 
manufacture  or  quality,  although  he 
is  not  himself  the  manu&cturer,  and 
although  the  name  of  the  real  manu- 
facturer is  used  as  part  of  the  trade- 
mark ;  and  the  assignee  of  the  whole 
right  in  such  trade-mark,  and  of  the 
property  in  the  goods  to  which  it  is 
attached,  is  entitled  to  the  ei\joy- 
ment  of  the  exclusive  right  thereto, 
and  may  maintain  an  action  in  his 
own  name,  for  any  wrongful  use  by 
others  of  such  trade-mark,  to  the  like 
extent  as  the  originator  thereof,     id. 


3.  In  this  case  it  was    helti,    tlia 
mere  affidavit  of  the  defencLuit, 
out  a  formal  answer,    Aew^ying 
the  trade-mark  cUimecl  was  the  c 
nal  device  of  the  plaintiff's   tussif. 
or  was  first  adopted  by  him,  wa^s 
sufficient  to  bar  the    equltjr   of 
plaintiff,    arising    out    of    tbeZ  i 
charged  in  the  bill,  and  his  lon^ 
disturbed  possession  and  use  of 
trad&4nark,  corroborated,  aa  his  H^ 
was,  by  after  acta  and  declarations 
the  defendant.  i 

4.  The  privilege  of  a  party  to  the  e 
cluttve  enjoyment  of  a  trade-mar. 
does  not  rest  upon  a  right  of  pro; 
erty  therein,  but  on  its  prior  use  hd' 
application  in  the  manner  in  which  i 
has  been  imitated  and  emplojed  bi 
the  defendant.  id. 

6.  A  tradesman,  to  bring  his  priviJeg-c 
of  using  a  particular  trade-mark  un- 
der the  protection  of  Equity,  is  not 
bound  to  prove  that   it   has    been 
copied  in  every  particular  by  anotiier. 
It  is  enough  for  him  to  show  that 
the   representaUons  employed   bear 
such  resemblance  to  his  as  to  be  cal- 
culated to  mislead  the  public  gen- 
erally who  are  the  purchasers  of  the 
article,  and  to  make  it  pass  with  them 
for  the  one  sold  by  him.  id. 


TRIAL. 

See  Carrier,  1,  2. 

EviDKNCE. 

Patents,  9, 10,  63. 
Practice,  8. 
Promissoet  Note. 


TROVER. 
See  Seizure,  2. 


TRUST. 

1.  A  ccttui  que  truet  may  maintain  a 
bill  for  an  mjunction  against  his  trus- 
tee, to  prevent  his  collecting,  ap- 
propriating, or  disposing  of  &e  trust 
property.  St,  Luke's  HotpM  t. 
Barclay^  259 

2.  The  Act  of  March  Sd,  1847,  (9  U. 
S,  Stat,  at  Largey  187),  to  provide 
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steamBhips  for  carrying  the  mails  to 
California  by  the  way  of  Ghagres,  ex- 
pounded.   Sloo  T.  LaWf  459 

8.  The  yarious  contracts  entered  into 
under  that  Act,  explained,  id. 

4.  Where  a  strict  trust  is  created,  and 
two  or  more  trustees  are  appointed 
to  execute  it,  if  it  is  a  priTate  trust, 
in  which  the  public  haye  no  interest, 
and  if  it  does  not  appear  from  the  in- 
strument creating  it,  or  from  some 
other  instrument  modifying  the  pow- 
er giyen,  or  by  fair  and  necessary  im- 
plication, that  it  may  be  executed  by 
a  less  number  of  the  trustees  than 
the  whole  number  named,  the  pow- 
ers conferred  must  be  executed  by 
all  of  them.  id, 

6.  If  a  trust  is  created,  and  two  or 
more  trustees  are  appointed  to  exe- 
cute it,  and  it  is  a  public  trust— a 
trust  for  the  benefit  of  the  public,  in 
which  the  public  are  interested— and 
if  it  does  not  appear  from  the  instru- 
ment creating  it,  that  it  must  be  exe- 
cuted by  the  whole  number  of  trus- 
tees named,  it  may  be  executed  by  a 
migority  of  them.  id, 

6.  When  a  priyate  trust  is  created,  and 
it  appears  from  the  instrument  creat- 
ing it,  that  the  powers  conferred  are 
to  be  executed  by  a  less  number  than 
the  whole  of  the  trustees  named, 
they  can  be  lawfully  executed  by 
such  less  number.  id, 

1,  If  a  public  trust  is  created,  and  it 
appears  from  the  authority  creating 
it,  that  the  powers  conferred  are  not 
to  be  executed  except  by  the  Joint 
act  of  all  the  persons  named  as  trus- 

'  tees,  they  must  be  executed  by  all 
of  the  trustees  unitedly.  id. 

m 

8.  Iq  both  classes  of  trusts,  the  inten- 
tion of  the  authority  creating  the 
trust  must  goyem,  but  the  presump- 
tion of  law  as  to  what  such  intention 
is,  differs  in  the  two  classes  of  trusts. 

id, 

9.  These  principles  applied  to  the  trust 
created  by  the  yarious  contracts  en- 
tered  into  under  said  Act.  id. 

10.  A  priyate  mercantile  enterprise, 
conducted  for  profit,  haying  been  en- 


tered into  by  said  contracts,  and  the 
management  of  the  affairs  thereof 
haying'  been  confided  to  three  trus- 
tees, the  presumption  is  that  the  in- 
tention of  the  parties  was  that  a  ma- 
jority of  the  trustees  might  conduct 
the  business.  id 

11.  And  such  presumption  is  strength- 
ened by  yarious  proviaons  in  the 
contracts.  id, 

12.  A  trustee  will  not  be  permitted  to 
take  adyantage  of  his  situation,  to 
obtain  any  personal  benefit  to  him- 
self at  the  expense  of  his  cestui  que 
trust,  id, 

13.  Where  two  of  such  three  trustees, 
without  the  assent  of  the  third  trus- 
tee, made  a  contract  between  them- 
selyes  as  trustees,  and  themselyes 
and  other  indiyiduals,  from  which 
they  deriyed  a  great  profit,  to  the 
prejudice  of  one  of  their  eeetuvt  que 
tru^f  an  iigunction  was  granted,  re- 
straining them  from  doing  any  act  of 
the  kind  for  the  future,  without  the 
assent  of  the  three  trustees,  the  third 
trustee  being  the  representative  of 
such  cestui  que  trust.  id. 

14.  One  of  the  trustees  haying  refused 
to  permit  another  of  the  trustees  to 
haye  access  to  the  books  and  papers 
of  the  trustees,  an  iigunction  was 
granted,  restraining  him  from  with- 
holding such  books  and  papers  firom 
the  examination  of  such  trustee,    id. 

TRUSTEE. 
See  Trust. 


u 

USkAGE. 

See  Carrier,  4. 
gollkctor,  4. 
Collision,  2,  22. 
DuTiss,  4. 
Shipping,  23  to  25,  29,  80. 

UTILITY. 
See  Patents,  2  to  4. 
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VENDOR  AND  PURCHASER. 
See  Fraud. 


VERDICT. 

See  Patents,  53,  72,  73. 
Promissqrt  Note,  3. 
Special  Verdict. 


VESSEL. 

See  Admiralty. 
Agrsemxnt,  6,  7. 
Bill  of  Lading. 
Carrier,6,  7. 
Cdarter-Partt. 
colusion. 

Courts  or  U.  States,  4. 
Duties,  88,  84. 
Indictment,  3. 
Insurance,  4. 
Lien. 

Parties  to  ActioiR,  6. 
Seizure,  2. 
Shipping. 
Steam-Vessel. 
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WAREHOUSE. 

1,  A  person  who  has  his  private  ware- 
house designated  by  the  Secretary  of 
the  Treasury  as  a  place  for  the  sto- 
rage of  dutiable  merchandise,  under 
the  Act  of  August  6th,  1846,  (9  V, 
8,  Slat,  at  Large,  63),  and  who,  on 
being  required  by  the  Government, 
before  the  depositing  of  any  goods  in 
his  store,  to  elect  lo  pay  to  the  Col- 
lector either  the  salary  of  an  inspec- 
tor, or  one-half  of  the  aocming  sto- 
rage at  public  store  rates,  elects  the 
former,  and  makes  payments  there- 
under, which  are  paid  into  the  Treas- 


nry,  cannot  recover  them  back.    Cor- 
kle  V.  MaxwU,  413 

2.  And  this  is  so,  even  though  the 
Government  had  no  legal  right  to  de> 
jnand  the  payments.  id. 

3.  Under  the  said  Act  of  August  6th, 
1846,  no  person  has  any  right  to 
keep  a  warcbous«  for  the  storage  of 
dutiable  goods,  unless  appointed  by 
the  Secretary  of  the  Treasury ;  and 
such  appointment  can  be  revoked  at 
pleasure.  id. 

4.  Under  the  said  Act  of  August  6th, 
1846,  the  Government  has  a  right  to 
require  the  person  whose  warehouse 
is  designated  as  a  place  for  the  sto- 
rage of  dutiable  merchandise,  to  pay 
the  salary  of  an  inspector  to  super- 
intend the  receipt  and  delivery  of 
goods  from  the  warehouse.  id. 

6.  The  case  of  CorJde  v.  Maxwell^  {anie^ 
p.  413),  cited  as  decisive  against  the 
claim  of  the  plaintiff^  in  this  case  to 
recover  back  moneys  paid  by  them  to 
the  Collector  for  the  services  of  an 
inspector  of  the  customs  at  their 
private  bonded  cellar.  Marriman  v. 
Maxwell,  421 

WARRANT. 
See  Indictment,  8,  4. 


WITNESS. 

See  Attachment,  1  to  4,  7. 
Evidence. 
Practice,  4,  6,  12  to  14. 

WRIT. 

See  Certiorari. 
Habeas  Corpus. 
Injunction,  3,  4. 
Practice,  10,  11. 

WRIT  OF  ERROR. 
See  Practice,  10, 11. 


i 
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